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Wishing to exhibit a sample of his capabilities as Printer and Binder, 
recently established in tne city of Lexington, Ky., the Publisher, 
understanding that the Hon. Gborgb Robebtson retained copies of many 
of his miscellaneous addresses, the publication of which, in a more per«> 
manent form, had been desired by many friends, obtained his consent to 
publish such of them as constitute this volum^. 

In making the selection, variety, as well as utility, has been consulted. 
Some of the selected articles are on constitutiotial principles of vital 
importance-— some on interesting questions of legislation and political 
economy — some on general jurisprudence — and others literary, bio- 
graphic, and historic. 

The author, not desiring such a publication, during his life, yielded his 
consent to it now, as he ii^ormed the Publisher, chiefly for the purpose of 
preserving fugitive writings, which he desires to save cmd transmit to his 
posterity; and he is, therefore, permitted to dedicate to his children — a 
volume which the Publisher hopes, that not only they, but the Public, and 
especially of Kentucky ^^ will find to contain sound principles, interest- 
ing facts, and wholesome counsels. 

The mechanical execution is not, altogether, as satisfactory as was 
desired and expected. Typographical errors have resulted from acci- 
dent and haste. But, while most of these are too minute for a special 
reference to Uiem, only a few pervert or obscure the sense. One of the 
later may be found in the fourai line of the first page, where ^'Goverstor" 
is misprinted for LIEUT .-Govermor. Matter also, which the larger and 
more open style of or4inary book print, would have extended to at least 
650 pages, having been compressed into only 402 pages, the vdlume is 
neither as readable, nor as attractive to the taste as it might, at no 
greater cost, have been made. But, with all its faults, it is submitted 
t0 a generous public, who wiU be concerned more for the substance than 
tte form — ^the body than the drapery. 
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At the annual election in August, 1816, George Madisoi was elected Gorer* 
nor, and Gabriel Slaughter Lieutenant (Q^overnor of ^ent^cky. Mlidison took 
the official oath, but died in October, 1816, before h^ had entered on the duties 
of his office, which having devolved, under the constitution, on the Garernor 
jelect. Slaughter undertook the performance of ' them, and appointed John Pope 
Secretary of State. Mr. Pope, as a prominent politician, had become obnoxious 
to the prejudices of the dominant party, under the ba|ine|' of his former rival, 
Henry Clay. That party manifested general and violent dissg^tisfaction at the ap- 
pointment of Pope, who they feared would control the State administration and dis- 
pense its executive patronage. To get clear of him, spme pf his leading oppo« 
nents proposed the election of a new Governor to fill the oQce during the resi- 
due of the term for which M&dison had been elected; and that purpose engaged 
the attention and agitated the passions of the people of Kentucky with extraordi- 
nary fervor for more than a year. 

At the first legislative session succeeding Madison's death, an the 27th day of 
January, 1817, Mr. J. Cabell Breckinridge, a x|iember of the House of Represen- 
tatives, submitted the following resolution: 

** Resolved, That the General Assembly of t]ie Commpnwealth 'of Kentucky 
provide by law for electing a Governor to fill the vacancy occasioned by the death 
of our late Governor." 

For that resolution, after elaborate discussion, in committee of the whole, the 
following was substituted: 

'* Resolved by the General Assembly of the CommontoeaUh of J[en.lucky, That the 
present Lieutenant Governor is entitled to hold, by constitutional right, the office 
of Governor during the residue of the term for )f hich his late Excellency, George 
Madison was elected, and that no provision can be made by law for holding an 
election to supply the vacancy." ' 

On the 30th of January, 281 7, the Hpiise adopted the substitute by the follow- 
ing vote: 

Yeas — Messrs. Qarret, Birney, Blackburn, Booker, Bowman, Caldwell, Carson, 
Cook, Cotton, Cox, . Cummins, Cunningham, Davidson, Davis, DoUerhide, Dun« 
can, (of Lincoln) Elleston, Swing, Ford, Gaither, Garrison, Qilmore, Given, 
Goode, Grant, Green, Grun^ly, Harrison, Hawkins, Helm, Holeman, Hornbeek, 
H.Jones, Logan, Love, Marshall, Mercer, Mills, Moorman, Monroe, McConnell, 
McHatton, MeMahan, McMillan, Reeves, Robertson, Rowan, Rudd, Shepherd, 
Slaugliter, Spilman, S. Stevenson, Stapp, P. Stevenson, Todd, Green, Underwood, 
Ward, P. White, Weir, Wickliffe. Woods, and t'antis— 63. 

Nays — Messrs. Speaker, ( J. J% Crittenden) Arnastrong. Barbour, Breckinridge, 
Clark, Coleman, Dallam, Davenport, Duncan, (of Daviess,) Fleming, Gaines, 
Hart, Hickman, Hopson, Hunter, Jamison, Irvine, J. Jones, Lackey, Metcalfe, 
Owjngs, Parker, Rice, South, Trigg, Turner, Wall, and W. White — 28. 

On the same day the Senate concurred by th^ following vote: 
Yeas — Messrs. Speaker, (Ed. Bullock, of Fayette,) Barllet, Bowmar, Chap- 
line, Churchill, Ewing, Faulkner, Griffin. J. Garrard, W. Garrard, Hillyer, Har- 
din, Jones, Lancaster, Mason, Owens, Perrin, Sebree, Siiarp, Simrall, Smith, 
Thompson, K. Taylor, Worthtngton, Wickliffe, Wood, Waide, Welch, and VVil- 
son--29. 

Nays — Messrs. Chambers, South, and Yancy — 3. 

1 
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To carrj the question at the August election ki 1817, th« defeated party effcot- 
ed a thorough organisation, Wought out candidates in* all the counties, and agitated 
the State as it had never been moved before. At that election the following per- 
sons were elected members of the House of RcpreseDtatives: 

Nathan Gaither and Cyrus Walker, of Adair; Anach Dawson, of Allen; Cave- 
Johnson, of Boone; John Porter, of Butler; Thomas Fletcher, of Bath; Joseph R. 
Underwood and Hardin Davis, of Barren; William Jewell, of Bullitt; Edward R. 
Chew,'of Breckinridge; Larkin Anderson, of Bracken; John L. Hickman, George 
W. Baylor, and Samuel G. Mitchell, of Bourbon; Jessee Coffee, of C^sey; Alfred 
Sanford, of Campbell; John Mercer, of Caldwell; William N. Lane and John Bon- 
akison,of Christian; James Gholson, of Cumberland; John Bates, of Ohiy; Wm. 
Glenn, of Daviess; Stephen Trigg, of Estill; Joseph C. Breckinridge. John Par- 
ker, and Thomas T. Barr, of Fayette; Alexander Lackey, of Floyd; William P. 
Fleming and Michael Cassedy, of Fleming; Charles S. Todd and George M. Bibb, 
^pf Franklin; John Cunningham, of Grayson; Thompson Ward, of Greenup; Rob- 
'* ertP. Letch'er and James Spilman, of Garrard; Robert Barret and John Edmou* 
- son, of Green: William O. Butler, of Gallatin; Aaron Hart and Benjamin Shack- 
lelt, of Hardin; William K. Wall and John Givens, of Harrison; David White and 
Charles H. Allen, of Henry; Fortunatus F. Dulany. of Union and Henderson; Wm. 
fe. Weir, of Hopkins; Richard Barbour and James Hunter, of Jefferson; William 
Walker, of Jessamine; Joseph Parsons, of Knox; Benjamin Duncan and Samuel 
Shaokleford, of Lincoln; Boanerges Roberts and Presley N. O'Bannon, of Logan; 
Chfiistopher Haynes, of Livingston; Thomas Marshall, of Lewis; John Adair and 
John B. Thompson, *of Mercer; Samuel South, John Tribble, and Archibald 
Woods, of Madison; Duvall Payne and Walker Reed, of Mason; Moses V ickliffe, 
of Muhlenburg; Eli Siiortridge and John Jamison, of Montgomery; John Rowan, 
Samuel T. Beall, and Henry Cotton. Nelson; Thomas Metcalfe, Nicholas; James 
Johnson, of 0bio; John DoHerhide and Joseph Porter, Pulaski; William Clark, of 
Pendleton; William Smith, of Rockcastle; John T. Johnson and Garrett Wall, of 
Scott; John Logan, George B. Knight, atid l^errymau P. Dupuy, of Shelby; VVil- 
lis Field and William S. Hunter, of Woodford; Solomon P. Sharp and Cornelius 
Turner, of Warren; Walter Emmerson, of Wayne; Fleming Robinson, H. H. 
Bayne, and Richard Cocke, of Washington. 

And the following members constituted the Senate of Kentucky ; 

Anthony Bartlett, of Henry county; Harman Bowmar, of Woodford; Jesso 
Bledsoe, of Bourbon; Wm. T. Barry, of Fayette; John L. Bridges, of Mercer; 
Samuel Churchill, of Jefferson and Bullitt; James Crutcher, of Hardin; Joseph 
Eve, of Knox and ('lay; John raulknei;, of Garrard; Dickson Given, Livingston 
and Caldwell; Thomas G. Harrison, of Washington; James Hillyer, Henderson, 
Ohio, and Daviess; John Griffin, Pulaski and Casey; Wm. Hardin, of Breckin- 
ridge. Grayson, and Butler; Francis Johnson, of Warren and Allen; Hunjphrey 
Jon€9, of Madison; James Mason, of lifontgomery and Estill; Wm. Owens, of 
Green and Adair; James Parks, of Fleming and NichoJas; Josephus Perrin, pS 
Harrison and Bracken; Jaixies Simrall, of Shelby; Ben. South, of Bath, Floyd, 
and Greenup; Richard Southgate, of Campbell, Pendleton, and Boone; Richard 
Taylor, of Franklin and Gallatin; Hubbard Taylor, of Clarke; David Thompson, 
of Scott; Joseph Welch, of Lincoln; Martin H'. WicklifTe, of Nelson; VVm. Wood, 
of Cumberland and Wayne; Wm. Worthington, of Muhlenburg, Hopkins and 
Union; Joel Yancy, of Barren. 

On the Jd of December, 1817, upon the motion of Mr. Reed, a select commit- 
tee, consisting of Messrs. Baylor, Bibb. Sharp, White, J. T. Johnson, Fletcher, 
Reed and Shortridge, was appointed to prepare a bill for a new election; on the 4th 
the committee reported a bill providing for an election of a Governor to supply the 
vacancy occasioned by Madison's death, and oho for an election of a Lieutenant 



'Gcvermorjortke tavu fractional term; which biU passed the house on the 15th of 
the «ame month by the following vote: y y y^ y ^ / 

Yeas — ^essrs, Speakej, (Breckinridge), Allen, Anderson, Barooyr, Barr,'Bay^ 
lor, Bibb.'TButler, JCassedyv Chew, Clarlc, D^vis, Davison, Dpnaldsoi '^ 
W. Emmersdn, Field, Fl^imfig, Fletcher, Gholsonj Gir^s, ^lenn, Hav 



lor, Bibb.TButler, JCassedyv Chew, Clarlc, D^vis, Davison, Dpnaldson, Dulany^ 
W. Emmersdn, Field, Fl^imng, Fletcher, Gholsonj Gir^s, ^lenn, HaYXfi^, Hick^ 
man, Hopson, J. Huirfer, W, S. Hunter, Jajpismi jC. Johnson, J. Jgpnson, Par 



aons, Patton, Payrfe, J. Pbr^r, Reed, RobertsJSanford, Shiifp, Shortridge. South, 
Toddf Tribbl<Trig£,Turnir, W. Watf, G. Wall, >Vard, W Kite, and Weif-^e.^ > / 

Nays — Messr^ Adair, Barret, Bai^s, ^^ne, Beall, Cpcke, Coffee, Cottpn, Cun- 
ningham, Duncan,^ J. Emmerson, Gaither, Hart, Jcvrell, Knfght, Letcner, Mar- 
shall, Mercer, J. Porter, Robinsonj^owan^Shac^ett,Sb^dKelford, Spilman, Smith, 
Thom{6on, Underwood, C. Walker, Wickliffe, and Woods — 30. 

But, on the 18th of the same month, the Senate refused to order the bill to be 
read a second lime, and thus defeated it by the following vote. 

On the question, shall the biU be read a second time? — 

Yeas — Messrs. Barry, Bledsoe, Bowmar, Chambers, Given, Johnson, Parks, 
Perrin, South, Southgale, H. Taylor, Thompson, Wood, and ^oungJ— 14. v^ 

Nays — Messrs. Speaker, (R. Ewing,) Bridges, Crutcher, Eve, Faulkner, Grif- 
fin, Hardin, Harrison, Hillyer, Jones, Owens, SimralJ, R. Taylor, Welch, WicU- 
liflfe, Wilson, and Worthipglon— 18. /^ -*"'".. * ^ 

When the canvass for 1817 began, it was believed tVat such a torrent of popu- 
lar sentiment for a new election had been gotten up as to leave scarcely a hope 
'of arresting its progress or diverting its course. But the leading men who be- 
lieved that the constitution^would be violated and Slaughter's rights outraged by 
a new election, determined to resist it to the utmost. It became an all-absorbing 
topic, and no subject ever produced more intense or pervading excitement in Ken- 
tucky. At the request of some friends at Frankfort, Mr. Robertson, then just 
elected to Congi'ess from the Garrard district, before he was 26 years •Id, wrote 
the following constitutional argument, signed "A Kentuckian." Those friends, 
though it was written on the spur of the occasion, thought fit to pul^ish it in a 
pamphlet, entitled, " The Constiluiionalist, by a Kentuckian," and circulated it 
extensively through ihxi State. It was, at the time, supposed t9 have had a very 
great influence on the public mind, and to have contributed, more than any other 
means, to that recoil in the popular sentiment which resulted in an abandonment 
of the project of a new election by act of assembly. A review of the scenes of that 
year would be interesting and rather profitable to all who desire to understand the 
history of Kentucky measures fthd men. 
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TO. THE PEOPLE OF KENTUCKY. 



. An humble and obscure fellow'-citizen feels | 
it his duty to address you on a subject whioli 
has become interesting to us all; and one 
which, OS men possessing personal rights, and 
IB citisens duly appreciating our civil.and po- 
litical priYiLpges, it is equally our duty to in- 
vestigate impartially and deliberately, and our 
inteiestto decide correctly and independently. 
Since the uniyersally lamented deatii of our 
late venerable Chief Magistrate, th^ question 
has frequently presented itself to every think- 
ing mind, "How and by whom shall this chasm 
in our state ^vernment, which we so deeply 
deplore, be hlled?" In the solution of uiis 
question it will, on a thorough and impartial 
investigation, be found there is no intrinsic dif 
ficulty. And had you turned to your Consti- 
tution, and read it, and expounded it by your 
V>wn common sense for yourselves, disregard- 
ing the pathetic appeals that have been so 
•dexterously made to your feelings and preju- 
dices, there would have been uo contranety of 
opinion on this much abused and agitated 
subject; and instead of the commotion which 
now pervades this country, and not only de- 
grad&s us in the estimaton of our astonished 
neighbors, but threatens to ruin our dearest 
rignts, there would have been perfect repose, 
hannony and content. But some of those who 
ought to have been among your best friends 
have availed themselves of the confidence you 
had reposed in their intelligence and political 
integnty — not to give you sound ana whole- 
some counsel, nor to enlighten youi* under- 
standings, nor to lead you to the truth — ^but to 
distort and misinterpret the Constitution, to 
seduce you of your judgment, and drive you 
into error, anarchy and confusion. Instead of 
addressing your reason, men from whom 
we shoum nave expected bettor and wiser 
things have vociferously appealed to your 
feelings — instead of legitimate argument, they 
have resorted to noisy declamation — instead 
-of ever mentioning our oum conttittUion, ^ey 
take us with a gigantic stride across the 
Atlantic td Greece, and Rome, and Africa, to 
speculate on the ruins of Athens, Rome, and 
Carthage. Instead of showing* us what our 
•constitution », they assay all their ingenuity 
to show us what it mi^nt have been; and in- 
stead of telling us what artificial rights we 
now enjoT, since the organization of our polit- 
ical machine, they discant in swelling strains 
about our natural and primitive sovereignty 
and equality, which every man in Kentucky 
understands, ai)d no on&ever did or will deny. 
It is thus that a question .which, of itself, would 
never have created any ditHculty or excited 
any seal^ has become an electioneering hobby, 



and a constant theme of inflammatory declam- 
ation. It has been so entirely nietamorphosed 
by distoltion of features, deceitful attitudes, 
and tinsel dress, that many honest men, not 
well acquainted with it, and not being con- 
noiseursin political physiognomy, have been 
grossly deceived in its character. Hence, I'a 
non-descript Drama has been set on foot in 
this country, by & few men, for what purpose 
we say not, which, altl^ugh, in tne first 
scenes, it so much excited the derision of th^ 
auditoiy, that it was deemed a Farcei and has 
only yet so far changed its aspect as to induce 
some to think it a harmless Comedy, will, it 
is feared, unless the principal dramatis per- 
sonae are hissed from the stage, end an afflict- 
ing Tragedy. By those few men are meant the 
noisy few who nave be^n writing, speaking 
and hecondng candidates for office, to prove 
that we must have a new election of ffovcmor 
before the expiration of the decease^ gover- 
nor's constitutional period of service, or in oth- 
er words, to prove tnat they are on uie side of 
the .people against their constitution; in other 
and still plainer words, against the people. 
When this constitutional question was first 
propounded, there was an unprecedented una- 
nimity in the State. It was almost universal- 
ly believed that there was no room for a ration- 
al doubt. We all believed that Gabriel 
Slaughter would administer the government 
under the constitution, until the expiration of 
the term for which Madison was elected; but 
as some circumstances occurred shortly after 
the introduction of the Lieutenant Governor 
into the gubernatorial chair, which provoked 
a/ete m«n, it is natural to suppose, (even if we 
had not witnessed it) that they would put 
their ingenuity on the Rack to torture from 
it a device by which affidrs mi^ht be 
revelutionized and they might triumph. 
An election of another governor was the spu- 
rious offspring. Although there had been no 
doubt on the co^istitution, and although they 
themselves could not doubt, they must have 
hoped by sophistry, denunciation, and adula* 
tion to the people to induce others to believe 
what they could not themselves beUeve— and 
in trying to convince others they have, as ia 
very common, almost convinced themsehres.— 
Under false Colors they have without a solita- 
ry argument, but merely by flatery, and pretty 
names induced many honest, unsuspecting men 
to join them in their unholy crusade a^nst 
the constitution. And though the advocates 
for a new election have been miraculously con- 
vinced without one solitary argument that will 
stand scrutiny, it is feared many are so firm- 
ly enlisted and have so far committed them- 
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leWes that nothiziff ehort of mathematical called coDstructivc than that which is literal, 
demonstration wilfconvincc them bmck again. , The one is as sacved and as obligatory as tho 
But, hopeless as tho attempt may be, it is the ■ other, because it is as much the constitution, 
duty ,oi every good citizen to make an effort; Both are equally jonstruotive; the only differ-, 
more especially as he may thereby prevent the i ence is the mode of construction. "Wliy is it 
further extension of this contagious doctrine, 1 that wa cheerfully and unhesitatingly submit 
and counterafct the exertions of those who, en- (to whatever the constitution expressly declares? 
couraged by an accidental accession to their ,Is it because there is any affinity between the 
small corps, 'are stimulated to redouble their sign and the thing signified; orlanguage and 
efforts. That the attempt now to elect a gov- [ideas? No. Language is conventional; it is 
cmor is a flagrant and dangerous violation of an arbitrary a«»sociatiou of sounds significant 
tile constitution is, T have no doub^, as conclu- j by compact. Therefore when we hear a roan 
sivcly demonstable from that instrument it- speak we affix to his expressions that meaning 
§elf, as any question can be, tliat is suscepti- ( "Vt-hich common usage and consent have given 
ble of the remotest doubt. And to demon- 'to them. If one man make to another a prom- 
strate to every rfian's conviction, who is not |ise in language plain and simple, how is his 
under the influence of an inflexible predeter- engagement to be understood and performed? 
mination, that it would be unconstitutional | In the way in which common consent inler- 
to elect a governor before (he expiration of the 'prets his \Vords; and although he might have 
term for which Madison was elected, so that Iiad ik different meaning, he is nevertheless ab- 
there will be no ground left for a rational solutely bound by that which his words inva- 
doubt, is the only object of this essay. riably import. Is not thi** solely because it is 

To effectuate tnis object I only asfc that you presumed that he intended to convey the same 
will go with me to the constitution, and im- idejis by his words that other men do? What 



partially and attentively explore it, expelling 
from your minds every extraneous argument, 
and forgettfng that you had ever thought on 
the subject; and * if the result be not a thor- 
ough and indubitable conviction that the con- 
stitution, not only docs not authorize a new 
election, but by every fair and permissable 
construction interdict* the exercise of that 
privilege, it must -be because "A man convin- 
ced against Iris will, is of the same opinion 
Btill." 

Prepafatory to the investigation of this sub- 
ject, it should be "premised, that ours is a gov- 
ernment of laws and not of men. Our _ con- 
stitution is the basis; the laws we m'alcc in 
unison with it are all lyere superstucture. 
The constitution is the great charter of our so- 
cial compact, definitig 'and distributing the 
functions of political sovereignty. It is an ar- 
ticle of agreement between the people and 
their functionaries. The former have no more 
right to altef or modify it, except in the way 
therein provided, than the latter. And our 
political rights are secure or insecure in pro- 
portion to the degree of our respect and ven- 
eration for that sacred instrument. The RO"^er- 
qgnty therein transferred is not reclaimable at 
our mere whim or pleasure; when we wish to 
know what right or power we have thereby 
delegated, anq what retained, we must advert 
to that instrument itself; and if there should be 
an apparent ambiguity in any clause or arti- 
cle, we should examine the wnole attentively, 
and give that construction which would make 
all the different parts consistent; we should re- 
sort to the established rules of construction, 
and whatever inference we dediice by this 
process, is as much an inviolable part of the 
constitution as anything that the wotds may 
literally and undeniably import. To prove 
this by argument is unless; for it is an axiom, 
the truth of which no man, who is capable of 
investigation, can 6ofntrovcrt. 

Let it not be said that we have any more 
rijfht jto violate or disavow that which may bo 



is even this then but construction? And what 
is this obligation, other than constructive? 

But when words are, in themselves, uncer- 
tain, how do we understand them? Why cer- 
tainly in no other sense than that in which we 
presume they were intended to bo understood. 
To solve difficulties of this kind, common con- 
sent has established certain criteria, or rules of 
construction to which we must resort, and by 
which ambiguous expressions are to be inter- 
preted. These rules are coeval mith language 
itself, and are founded in its constitution and 
in common sense. This is then a part of tho 
same compact by which words arc made sig- 
nificant. When an individual uses words 
which are literally doubtful, it is to be pre- 
sumed he intended to convey by them that 
meaning, which those universal and funda- 
mental niles established by general consent 
give to them. This is construction; but no 
more so than giving to words that meaning 
which common consent says they literally im- 
port, is construction. The meaning in both 
cases is founded on and deduced irom com- 
pact; and the only difference between them is, 
as before remarked, the process by which it is 
ascertainbd. If a man make a contract, the 
literal meaning of which is doubtful, is it not 
construed by the rules we have mentioned? 
Ai^ is he not as much bound by this interpre- 
tation, as if there had been no necessity to re- 
sort to them? Certainly he is. 

Apply these preliminair remarks to our 
constitution. Ask yourselves if there be any 
real ambi^ity in that instrument in regard to 
the question 'about to be dfscilsscd. If you 
should think there is, only ksk yourselves, to 
what inference the proper and universal rules 
of construction will certainly and inevitably 
lead. If they will authorise the belief that the 
constitution does not deprive you of the right 
to elect a new govcmolr under existing circum- 
stances, it will be admitted that you have the 
power to exercise it, if you choose. But on flie 
ootltrarv, if thoy will convince you (of which I 
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iitfva^no doubt) that you cannot consiHtently 
with, the constitution exercise this privilege, I 
presume and hope that every honest and can- 
did .man 'w^ill frankly acknowledge that the 
right docs not exist, and will, without a mur- 
mur, cheerfully submit to the present state of 
thkng^> consoling himself that it was ordained 
by his country, find decreed by one of the 
wisest, beat, and freest constitutions extant in 
the world. 

I shall endeavor to show you, as briefly as 
the natiire of the subject will permit, that mere 
is no ambiguity in the constitution in relation 
tp the present question. But, if there should 
be, when it is attentively examined and cor- 
rectly expounded, no dispassionate man, in his 
senses, and honestly in pursuit of truth, can 
possibly doubt. 

In the iuvesti^tion of this sulyect I shall 
not follow the zigzag and declamatory course 
that the advocates of a new electiou have pur- 
sued?— but will take the constitution for my com- 
pass, and reason for my square. I shall not, 
as they have done, endeavor insidiously to as- 
sail vour feelings and alarm your fears, but 
shall openly appeal to your juclginents, with 
no other weapons than re&soii and the consti- 
tution. All I shall ask of tliosc advocates, is 
to make the following admissions: 1st. That 
we have a constitution. 3d. That it is not 
right to violate it. 3d. That, that and that 
Alone should control us, and detennine for us 
tiic present question. And 4th. That if it 
«hottId be doubtful wc should examine the 
whole of it, and gpive it such a construction 
as will make all the parts harmonize, and give 
them all effect. 

And all I shall ask of you is your attention, 
your impartiality and the honest exercise of 
your rational faculties. This is all the armor 
I want; with these weapons I fear not the re- 
sult. At the threshhold, I will concede to the 
new electiou men all that they have bzised 
their, arguments on, and which no good man 
ever denied — which is that we, the people, are 
the^only legitimate source of all j5ohtical"pow- 
er; and that our government was instituted by 
us and for our peace and happiness — ^but with 
thi.4 appendage or qualification — ^we are now 
sovereign, only so far as we are not circum- 
scribed or restrained by our own act and coii^ 
Bent. For in all well organized .societies, it 
has been discovered to be expedient that the 
people, in order to secure their civil rights in- 
violate, should, by one great prin^cval act of. 
united sovereignty, establish some fundamen- 
tal principles, which even they themselves 
could not by mere legislation control. This 
is their constitution. We 'have followed their 
example. Let it not be forgotten that we have 
a CONSTITUTION^-one which it is our du- 
ty and our best interest ever to revere and de- 
fend; and one, even the confines of which it 
would be worse than* sacrilege to invade; for it 
is the bulwark of our dearest rights religions, 
civil, and political. 

The momentous question nowrecurf — What 
does this instniment pronounce on thc*subject 
now agitJMingthiscountrv? I think its Tan- 



kage is plain and decisive. * It may be found 
in the following clauses: 

Article^, Seq, 1. "The supreme executive 
power of the commonweal tli shall bo vested in 
a chief magistrate, who ^hall be styled the 
governor of the commonwealth of Kentucky." 

Sec, 4/ The governor shall be elected for the 
term of four years by the citizens entitled to 
suffrage, at the times and places where they 
shall respectively vote for rcprescntativcs. 
The person having the highest number of votes 
shedl be governor; but if two or more shall be 
equal and highest in votes, the election shall 
be detcrmlaedby lot, in slich maiuier as the 
legislature may direct." 

Art. .3, Sec. 16. "A lieutenant-govesnor 
shall be chosen .at every election for,a gover* 
nor, in the same manner, continue in office {^ 
the same time, and possess the same qualifi- 
cations. In voting for governor and lieuten- 
ant-governor, the electors shall distinguish, 
whom' they vote for as governor, and whpm as 
lieuteuant-govcritor. 

'•Sec. 17. He shall, by viHue of his office, 
be speaker of the senate, have a right, when in 
committee of the whole, to debate and vote on 
all subjects; and when the senate are. equ^y 
divided, to give the casting vote;. 

"Sec. 18. In case of the* impeachment of the 
govenior, his removal from emce, death, refu- 
sal to mialify, retrignatioB, or absence frotn ths 
state, the lieutenant-govepnor shall exercise all 
the power and authority appertaining to tlie 
office of governor, until ailotner be duly quali- 
fied, or the governor* absent, or .Impeached, 
shall return or be acquitted." 

"Sec. 24. A secretary shall be appointed and 
commissioned^during the term for which tho 
governor shall have been elected, if the shall so 
long behave himself well." 

"Art. 2, Sec. 30» The geperal ass^nbly 
shall regulate by law, by whom, and in what 
matmer writs of election shall be issued to fiU 
the vacancies which nifty happen in« cither 
branch therbof ." 

"Aht. 6, Sec. 3. Every person shall be dis- 
quaklii^ed from serving as a goiveTBOT, lieuten- 
artt-governor, senator, or representative, for 
the term foi whii>h he'shall have been eleeted, 
who shall be convicted -of having given or of- 
fered any bribe or treat, to procure his elieo- 
tion." 

"Schedule, Sec. 5. In order that no incon- 
vejiience may arise from the change made by 
this constitution, in the time of nohiing tho 
general election, it is hereby ordained> that the 
first election for governor, lieutenant-governor 
and members of the general assembly, shall 
commence on the fin»t Monday in May in the 
year 'eighteen hundred;- The persons then 
elected .shall continue in office during the sev- 
eral terms of service prescribed by this consti- 
tution, and until the next general election, 
which shall bo held after their said terms 
shall have rospcctively expired." 

The foregoing are faitliful extract", from our 
present Constitution, of all that Can operate on 
our question. They contain every tfcnterce, 
every word and every mark of punctuation. 
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XhtX can affect the subject, condeniccl in one 
mass, that you may see the whc^c at one view 
without any difficulty or false C(^riug. This 
18 the text. The commentary shall be candid, 
and I tniBt satisfactory. 

I would ask you, in the first^laco, if you 
had never thought on, or heard of the subject 
before, could you see anything in these clauses 
that' requires explanation? Could you sec any 
inconffruity or any mystery Jn the simple ex- 
pressions which tnoy contaiui No, you never 
would entertain a doubt; if ^u have a doabt, 
it is not derived from the constitution. Hu- 
man language could not be plainer. No sub- 
ject could require more persMcuitj than char- 
lUitericM every part of tne foregoing extracts. 
You at once see that there is not one word said 
about a new election to fill a vacancy which 
might occur in the office of governor, 'but that 
many provisions are made toiKuperccde the ne- 
cessity of it by filling the vacancy without a 
special election. Consequently there ^an be 
no doubt that the constitution gives us no au- 
thority to elect another governor at this time or 
under existing circumstances. 

Although Uiis will be acknowledged by 
even those who are as skeptical as. Dr. Douty: 
Yet they will insist that it is , not nOceHSary 
that the constitution should ^oe us the privif- 
egOi beesnse we possess it inherently, and 
have a rioht to do this, as well as everything 
^se we pkase, unless prohibited by the consti- 
tution. This I 'deny, and could refute by 
showing ih^ purposes and naKire of our gov- 
enunenti ana adducing esahiples in which, al- 
though there is no ozpress constitutional inhi- 
liation, still, there ctm be no legislative right. 
But as I hkvt no doubt of convincing eveij 
dispassionate man, without resorting to this 
kind of araumeiit which would bo conclusive 
in this kii^ of case, I shall not consume time 
by endeavoring to prove that in the case under 
consideration the constitiition must give the 
right or it cannot be exercised, but wave this 
question. But if I should admit, for argument 
sake, that we have a right to elect a new gov- 
ernor, unless restraiDed by the constitution, I 
shall now undertake to prove clearly that 'it 
wo^ldbe palpably inconsistent with that'in- 
atrumentunder ekisting oircumstano^s. 

The only question then for me to > discuss, 
and for you to decide, is whether the alled^ed* 
right to elect a governor before the expiration 
of the terra for which Madison was elected, is 
interdicted by the constitution, 6r is inconsis- 
tent with any of its provisions. If I show that 
it is, I shall have attained my object. This 
proposition is, from the constitution, almost 
self-evident. It is very clear from its whole 
tenor that the convention never intended that 
an accidental vacancy, in the executive, should 
be filled by popular election. 

You find from the foregoing extracts that the 
governor is to be elected oy the people entitled 
to suffrage,' at certain times, for the iefm of 
four years, and thathe shall poHsef.H certain em - 
merated qualifications, have cortnin defined 
powers and prerogativt»s, and receive a fixed 
salary. Tou m.ir find al«o that the f-ame 



parts of the constitution amendatory of our fitet 
constitation i/n that respect, provide for the elec- 
tion of a lieutenant -governor in the eame man- 
ner^ at the same time, to poesese all the same 
quaUficatwne ; — ^but who is not to enjoy the 
fsaiiie powers ajid privileges nor receive the 
same compensation, except on the occurrence 
of certain coiitiiigencies; andwho/Aen becomes,, 
by the constitution, iinvc:3ted with all the same 
power and authority, and receives the same 
pay that the governor elect enjoys while in the 
admtniHtration of the government. 

A>k yourselves candidly what is the plain 
and only sensible meaning of these provisions? 
Why is a gcivenior to be elected for four years? 
The rea-'ons are obvious, and are founded in 
long and instnictive experience and. the wisest 

Sgliey. But the membcrB of the conyention 
id not forget that the man whom we might 
elect as our chief executive officer, would be 
mortal, and liable to all the casualties incident 
to humanity. That they ruminated extensive- 
ly and Yjrofoundly on this subject is evident 
from the ample and detailed provisions they 
have made to obviate any difficulty and pre- 
vent any possible inconveuioiice. Examine 
those provisions attentively; observe the fore- 
cast, tne exactness, the nice precaution of 
those who made them. They have provided 
against an interregnum, in the event of almost 
any possible contingency. Have they said one 
wora, among all those provisions, a1>out aspe* 
cial election of a governor? Certainly not. 
Is it reconcilable with any rational or author- 
ized construction to suppose that they intend- 
ed one should be elected, at any other time or 
in any other manner than those prescribed by 
the constitution? If it is, then you must say 
that those men, some of whom were admired as 
men of stupendous intellects, and were illustri- 
ous ornaments of their state, did not under- 
stand themselves. For if they intended that 
we should have the right to elect a new gover- 
nor under circumstances like the present, they 
have certainly acted in a manner tnat is utterly- 
inexplicable; made a great many reduntant 
provisions in the constitution which could on- 
ly embarra2=fs and mii^lead, and have betrayed 
as much stupidity and folly as could have 
been exhibited by much weaker men, who 
bad no design in what they said. But such an 
imputation would be impious ingratitude to 
those, to whom we should forever be most 
grateful. It would be a most wicked and im- 
potent thrust at the consecrated character of 
THAT MAN, whcfee collossal mind and lu- 
minous pencil are conspicuous in every clause 
of the sacred instrument which he drno, and 
whose memory is embalmed in the hearts of 
his contrymen. 

The membersof the convention thought (and 
correctly too) that they had left no room for 
doubt. They had said all and doae all they 
could, or that wa«4 necessary, if tlwy intended 
that there should be no new election; if they 
did intend that there should be no election, what 
more or else would they have said t)r done? 
Nothing. But if they n.nd intended that we 
should elect before the expiration of the four 



TO TITS PEOPLE OF KS^fTUCKT. 



/earBi can we, as honost, candid, intelligent 
men, say or believe that they wovld have used 
the language they have, and no more? If they 
had desired such an absurdity, would thoy 
have made all the provisions tliey have to fill 
any vac«ancy4hat might happen?' And wouI3 
they not have made oiAer« quite different and 
more plain? Thojr have endeavored to be as 
particular and perspicuous as passible. But 
if they intended a new election, have they been 
perspicuous or even intelligible, or have they 
not used a language that imports a meaning j 
different from, and ificonsistent with that in- 
tention? But explore the whole of the consti- 
tution, and observe how consistent, how plain, 
how cautious and particular they have been in 
every other part. Tor fear of doubt or iiieon- 
venience, they have provided expressly for the 
election of members to fill both branches of the 
legislative department, when any vacancy 
ehould occur in either. Why did they not in- j 
elude the execntive? The reason is obvious; , 
they intended to exclude him. | 

"frlien they were so circumspect an to deem ! 
it proper to insert a special clause authorizing j 
the legislature to pass a law declaring how and , 
by whom writs of election should issue to fill \ 
vacancies that might happen in either branch i 
of the legislature, can you give any good rea- 
son why they did not insert a similar clause in 
regard to the executive department; was it not 
equally proper and necessary? Thoir having 
done it in the first case shows that they thought 
it was necessary; if they li ad intended it in the 
latter, would they not'have used the same pre- 
caution? Now, whetlier this special clause 
were necesbary to give the legislature the 
right, or not, is totally immaterial. The mem- 
bers of the convention have inserted it in one 
case and omitted it in the other, and the very 
circumstance of their having used it in the one, 
when perhaps it was not absolutely necessary, 1 
shows unanswerably that, in the other not em- 
braced by it. they intended that the rieht 
should not be exercised. 

But, if this argument needed any support, it 
is strongly fortified by another consideration. 
In the cases above mentioned, ip which the 
constitution has made a special provision for 
an election to fill vacancies, there was not as 
much necessity for such a provision, as there 
certainly would be for one for a new election to 
fill vocancies in the executive department. 
For in the former, vacancies that might happen 
were not otherwise provided for; but in the lat- 
ter they are, most carefully and abundantly. 
The advocates for a new election say that the 
legislature have the right to do whatever the 
constitution does not prohibit. As we are 

Sassing, let us again admit this. To wliat 
ocs it kad? Why certainly to a very strong 
confirmation of the rea.«<oning I have just de- 
duced from the special clause in one part of the 
constitution. For it will bo acknowledged 
that there is no clause or expression in the con- 
mitution which inhibits the passage of a law 



sialent, and it will also be acknowledged that 
no provision to fill such vacancies, otherwise 
than by e/eition, is to be found in the constitu- 



aathorising an election to fill vacancies that 



might happen in eit-her branch of the legisla- 
ture, or with which »«cA a law tcotdd be incon- 
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tion. The new election men say that, for 
these reasons the legislature would have had 
the right to pass any law they might think ex- 
pedient to fill these va<sancies without the au- 
thorization of the convention men. These lat- 
ter thought differently; but we have admitted, 
for argument, that tliey thought so too— well, 
if they thought so too, why did they insert this 
npecial clause? Every man will now be able 
to answer. It was because they feared that 
others might have serious doubts on this sub- 
jet^; that there might be a difference of con- 
struction, which it was their duty to prevent. 
They liave therefore inserted a special clause, 
knowing it could do no hann, and might do 
good by precluding the possibility of miscon- 
ception. This clause is therefore not mere su- 
pererogation. Well, if they thought it was 
necessary, in order to prevent any doubt or in- 
convenience in the cases which it embraces, 
mustthev not have known it was much moro 
necessary in the executive department? Cer- 
tainly; because for the latter 'other provisions 
are made, and 9ome of Mem, as I will presently 
show, ineonsisient with a special election; and 
the very insertion of these would induce any 
man to' believe that such election was intena- 
ed to be dispensed with for wise purposes. I 
ask then, again, why were not executive va- 
cancies included in the special clause author- 
izing a special election? Or why did not the 
people say, in the 30th clause of the 2d article, 
•'The Legislature shall direct by law how writs 
of election may issue to fill vacancies that 
might happen in either branch thereof, or. in 
the EXECUTIVE?" It was because the con- 
vention did not intend that there should bo 
sucli election . They thought that the insertion 
of the clause in one case and the omission of it 
in the other, in which there wa8 more neeeBsity for 
it if it had been intended, the ample provis- 
ions which they had otherwise made to super- 
cede the necessity of an election, and the incon- 
sistency^ of some of them with such election, 
constituted as much as they ought to do or 
could do, to prevent any misconstruction. 
You will think so too. 

But if it were possible, from the foregoing 
considerations, to doubt whether the conven- 
tion intended a new election or not, to remove 
these doubts look at the provisions they have 
made to render it unnecessary, by substituting 
other officers, in case of the death, removal, 
<fec. <fcc. of the governor elect. And how can 
you then doubt? If the convention could pos- 
sibly have intended that wo might elect a suc- 
cessor before the expiration of the constitution- 
al term, why and for what purpose did they 
create a new secondary officer unknown to the 
old constitution? Wfiy did they create a lieu- 
tenant governor? For if they intended an 
election for governor to be held at the next an- 
nual election succeeding the death or removal 
of the elect governor, the lieutenant governor 
would be a supernumei'sry; because in tkftt 
event th?re would b« no nccesj»ity for buch an 
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officer. For the provision in the old constitu- 
tion was amply sufficient, which declared that 
in the event of the governor's death, Ac, the 
speaker of the senate should administer the 
government until another governor should bo 
qualified. Why the amendment of the old 
constitution in this reject? In creation there 
is always some design. What did the conven- 
tion design when tney amended the old con- 
stitution and created a lieutenant-governor? 
Was it merely that ho might administer the 
jfovemment a few days, or weeks, or months, 
instead of the speaker of the senate, when in 
fact, for every other purpose he is only the 
speaker? ^ It is impossible, because there w-as 
no necessity, no motive for it. The provisions 
in the old constitution were equally as good, 
and therefore would not have been so radically 
changed without some adequate object. Nor 
can it be presumed that the lieutenant gover- 
nor was created, merely to act occasionally as 
speaker of the senate when tliey should bo in 
session, and have no office in vacation; be- 
cause there was no necessity /or it and no pro- 
priety in it. He would not do better than the 
speaker who might be chosen by the senators 
themselves from their own body, and indeed a 
recurrence to experience wiU convince us that 
the speaker chosen by the senators ha<«, with a 
very few exceptions, dit^charged the functions 
of tne chair mith more dignity and ability than 
the lieutenant governors elected bj the people. 
But why should the convention impose upon 
the senate a presiding officer who would not 
be their choice? Why not permit them to elect 
whomsoever they might cnoose, for that pur- 
pose? And why givt) to one particular county 
in some instances a double representation in 
the senate? And why put us to tlio trouble and 
inconvenience of being electioneered toith and 
of voting ybr a man merely to do that which the 
speaker of the old constitution could do as 
well, and in nineteen cases out of twenty a great 
deal better? Why should tnis man possess 
any qualifications more than other senators 
must iiave before they are eligible to a seat in 
the senate, if he is created merely for a speaker? 
But more particularly, "Why is it necessary that 
he should possess precisely the $ame qualifica- 
tiont with the governor, be elected at the eame 
time^ and eontxnue in iffiee /or the $ame time? 
1 believe YOU cannot answer these interrogato- 
ries satisfactorily, and still think that you can 
elect a governor oefore the expiration of Madi- 
son's term of service. You must acknowledge 
that such an answer would be inconsistent 
with a sound construction of the constitution. 
It ii very obvious that the convention created the 
lieutenant governor to be the successor of the 
eovemor in case he should die or resign, <bc., 
lor the remainder of his term; and that, on 
the happening of any of those contingencies 
mentioned, he should become the governor, and 
have all the power, prerogatives, and emolu- 
ments appertaining to the office. The motive 
that induced the convention to designate the 
lieutenant governor to succeed the governor for 
the reaidue of his term, was a benevolent one. 
It was, that in case we should lo?e our govern- 



or, we might have a successor who was our 
next choice, without the inconvenience and 
popular zeal and commotion generally pro- 
duced by a general and very important elec- 
tion. And they have abundantly shown us, 
that they did not approve the policy of electing 
a governor oftener than once in four years. If 
there should be any doubt of the truth of tiie 
foregoing positions, it will be entirely removed 
by reasons and proofs which shall be given 
presently, in their proper place. 

But suppose the foregoing view of the inten- 
tion and aesign of those wise men who adopt- 
ed the constitution, collectable convincingly 
from the plain provisions which they havo 
made, should leave any room for a reasonable 
and honest difference of opinion, the impossi- 
bility of electing a governor before the quad- 
rennial election prescribed by the constitution, 
without violating some of the plainest and 
wisest provisions of that instrument, would in* 
terpose an insuperable obstacle and hush every 
serious doubt. How will you elect a new govern- 
or under existing circumstances? The consti* 
tutional rights and duties of the present incum- 
bent constitute a barrier you cannot, you dare 
not surmount. If you could really believe 
from what has already been said that you havo 
the right, when you come to the clauses which 
speak of the rights and duties of lieutenant 

governor, how and when he shall be elected, 
le duration of his office, Ac, where will you 
find ground for hesitation? Where one solita- 
ry loop on which to hang a sluggish doubt? 
''A lieutenant governor ehall be elected at every 
election of governor — ^in the same manner, con- 
tinue in office the eame time" Now if yoa 
proceed to elect a new governor, what will you 
do with the lieutenant governor? Tou have 
no right to remove him against his will, ex- 
cept by impeachment. But if you elect a gov- 
ernor, the constitution is imperious that you 
shall elect a lieutenant governor. If you do 
so you thereby remove blaughter; this you are 
compelled to do, or not elect at all. What 
then will you do? How extricate yourselves 
from this dilemma? You hadbeen tola very dog- 
matically by some of the new election men, 
since the commencement of this popular- 
ity campaign, that the expressions "at eveiT 
election of governor a lieutenant governor shall 
be elected, only alluded to curdinary quadren- 
nial elections spoken of in the cdnstitutioa. 
Of this they said they had no doubt Upon 
this palpable error tney built all their argu- 
ments, by which many men pretended to be 
convinced. And they admitted that uulesa 
this, their novel absurdity, was true,. you could 
not elect a new governor to fill the remainder 
of Madison's term. MARK THIS, I earnest- 
ly beseech you; for it was the only foundation 
of their opinious and hopes. Look at the fal- 
lacy and palpable absurdity of this forced 
construction. Only pursue the course to 
which it points, and see where you will end 
your journey. Elect a governor at the next 
August election, (for if you have the riffht at 
all, it must be exercised at some annual clec- 
itioB) for the remainder of Mad)s#B's tens, 
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without a lieutenant governor, what will be tho 
consequences? ^hy, a palpable violation of 
the constitution, which declares he shall be 
elected for four years. Well, suppose you 
elect him for four years, what tiien? You 
have a governor in ofRce for four years, and a 
lieutenant governor in office for only three 
years. Ana at the expiration of these three 
years what will you do for a lieutenant gover- 
nor? You must elect one or have none. The 
latter you would not tolerate, the former you 
could not constitutionally do; because he must 
be elected when you elect your goveruor, and 
having elected your governor for four years, 
you cannot elect another before the expiration 
of that time. But if you could, you would in- 
volve yourselves in this absurdity: the gover- 
nor you would elect would not be in office for 
upwards of a year after his election, and the 
lieutenant governor whom you elected with 
him would go into office instantly. But sup- 
pose you could elect your lieutenant governor 
oefore your governor or your governor before 
your lieutenant ffovernor, m what a labyrinth of 
difficulties would you, even if it were pennis- 
sible, involve yourselves? You would never 
then»fter be able to elect a govemoi; and lieu- 
tenant governor at the same time, which the 
constitution expressly requires. These consid- 
erations will prove unanswerably that a lieu- 
tenant governor must be elected tohenever a 
Sovemor shall be elected as the constitution 
irects. 

But if it could possibly be true that the con- 
inention only alluded to the quadrennial elec- 
tions, by the requisition aforesaid, then it is 
equally true that they could not possibly have 
intended that there should be any other elec- 
tion at any other time nor in any other man- 
ner. 

The advocates of a new election, finding 
that this sophism was too barefaced, have at 
Imtt abandoned it, and taken refuge on a posi- 
tion equally indefensible, which, with- their 
united strength, they have endeavored to forti- 
fy by arj^uments equally fallacious. And 
here permit me to pause, not to express my 
own Bnrpri8e,(for to me it is no' strange matter) 
but to invite you to look at the facility with 
which some men change the most important 
and responsible opinions. And to ask you, if 
they were wrong before, (which they acknowl- 
edge) is it not more probable they are wrong 
now? If you had believed them then, they 
confess you would have erred; if you believe 
them now I have no doubt you will equally 
err. This is the predicament of the newspa- 

ST advocates of a new election. They admit 
at the reasons which once Convinced them, 
and by which they endeavored most pertina- 
ciously to convince others, were absurd, but 
still persist that their opinion, founded on 
those absurdities, is correct. They cctainly 
must have been encouraged by the little anec- 
dote of a judge and his lawyer. The latter 
made a motion to the former, and after a very 
long, elaborate, and, as he thought, able argu- 
ment, was told by the judge that his reasons 
and arguments were absurd and ridiculous. 



but still he was constrained to decide in his 
favor for reasou(» that he, the la^'yer, had nev- 
er seen nor touched. 

But notice, I beg you, the comer stone of 
the newly conceived argument. They admit 
that you must elect a lieutenant governor at 
every election of governor, and that you must 
elect a governor for four years, but contend 
that it would be no violation of the constitu- 
tion to supersede Slaughter before the expira- 
tion of his four years by the election of another 
lieutenant governor. This is now their stroi^g- 
hold, behind which they have entrenched 
themselves. If this be untenable they must 
surrender. Although the^ have said a great 
deal on the subject, you will bear in mind that 
it is all on the truth of the foregoing proposi- 
tion; that is their sandy foundation; all the rest 
is but embroidered superstructure. 

Now it docs seem to me that, if there ever 
existed an absurdity that exposes itself, tilis is 
one. If this be the correct interpretation 
of the constitution, why was it never before 
discovered? If it be so plain and obvious, why 
never before perceived? And why do not the 
unassisted optics of common men perceive it? 
I venture to say thft no m'an in Kentucky 
doubted, when Slaughter was elected, that he 
was in office for four years, and I fear not to 
say unhesitatingly that no man who had never 
heard of this new oonstruction could read the 
constitution impartially, and doubt that he 
was elected for Tour years. The constitution 
declares that a governor shall be elected for the 
term of four years, and that at every election 
of governor a lieutenant governor shall be 
elected, who shall possess me same qualifica- 
tions and continue in office the same time. 
What does the expression, "continue in office 
the same time," mean? Would you not say 
four years? Is it to be presumed that the wise 
men who adopted the constitution, would cre- 
ate so important an office as lieutenant gover- 
nor without defining the term during which 
he should serve? Can you think that the du- 
ration of the second office in the country would 
be 'uncertain? This would be sporting with 
common sense, and insulting the understand- 
ing of those who framed the constitution. 

You are told that the lieutenant governor is 
the incident, the mere automaton of the gover- 
nor, and goes out of office whenever his princi- 
pal, his master may resign, die, or be dis- 
missed. This is tantamount to saying that tho 
governor can dismiss the lieutenant governor 
whenever he may choose to do so. For I pre- 
sume he can resign when he may think fit. 
Do you believe any honorable man would ac- 
cept an office which he must hold by so preca- 
rious and servile a tenure? It would be a 
degradation. Do you believe that the framers 
of the constitution ever intended that, if the 
governor should be dismissed from office for 
crime or misdemeanor, the lieutenant gover- 
nor should share the expulsion or disgrace? 
Did they intend that he should forfeit his of- 
fice, which his merit had earned, merely be- 
cause an infamous wretch, over whose conduct 
he had no control and for which ho waa not 
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Nsponsiblc. miffht bo dtegraeefully forced to 
surrender hu? nhy should he, more than 
any other member of the senate, or of the gov- 
ernment, lose his office on aX^count of the re- 
signation, death, refusal to qualify or dismissal 
from office of the governor? The convention 
never intended it. The constitution does not 
require it, nor even permit it. It means only 
what it plainly says, that the lieutenant gover- 
nor shall he elected at the same time and con- 
tinue in office the same time that the governor 
is elected to continue — or in other words, it 
means that he thall Kane a right to continue in 
office OS long as the governor Aas a right to con- 
tinue in office. This is the proper transposi- 
tion — ^thls is filling up the ellip.si8. For the 
expressions, "same qualifications and same 
timV must refer to some antecedent cxpres- 
sipns. They certainly do refer to those 

Erevious parts of the constitution, which de- 
i^ethe qualifications of the governor and the 
duration of his office— otherwise they would 
mean nothing. Then the "same (Qualifications" 
wlych tl^o lieutenant governor is required to 
possess, mean the very same that the constitu- 
tion declares the gdvernor shall possess — ^that 
is, tliat he shall h^ 35 years of age, <t(c., and 
the "same time as," certainly reform to the time 
the constitution declares that the governor 
shall continue in office, that is four years. For 
if the word tainc, when annexed to qualifica- 
tions, refer you to the constitutional qualifica- 
tions of the governor, it certainly means, when 
annexed to time, in the same clause, the gover- 
nor's constitutional time, or period of service. 
Any other construction would confound all the 
rules of the English language. 

But you arc told you must give a most rigid 
and literal construction to this expres.Hion. 
This is not the same language which the same 
gentlemen upe on other parts of the constitu- 
tion. I care not how punctilious you are in ad- 
herence to the letter. The letter imports noth- 
ing more nor less than that the lieutenant gover- 
nor shall have the riglit to continue in office as 
long ss the governor has a right to continue 
in office, and no longer. If the expression, 
"shall continue in office the same time," mean 
what some men absurdlv say it does, that he 
shall go out of office wnenever the governor 
may happen to die, or choose to resign, or 
should be dismissed, whether he is willing or 
not, then certainly it means, by the same con- 
struction and fortne same reason, that lie shall 
be compelled to continue in office as long as 
the governor may c|ioose or may be permitted 
to remain in his office. The rule must be re- 
ciprocal, and when the language is the same 
you must give the same construction to either 
alternative. But? to what absurd anti-republi- 
can consequences would this lead? You will 
inrite a man to accept one of the first offices in 
yourpowor to bestow on distinguished merit, 
and &rcehim to continue in that office just as 
long as another man with whom he has no con- 
nexion or privity, and whom, perhaps, he npr- 
er saw, may think proper to retain him. This 
is not, cannot bo the language of thatwi-^e and 
npubliean constitution which i« our shield and 



our boast. . No; it is the lan^age of those who 
will, if yon permit them, distort, mangle, and 
mutilate that sacred charter, to subscxve their 
own personal purposes. 

But ye who believe, or pretend to lx»lievethat 
the lieutenant governor shall, willing or un- 
willing, dead or alive, continue in office as 
long as the governor may happen to continue 
in office, and no longer, be so good as to an- 
swer a few simple questions, which you should 
have digested before you adopted or promulged 
this opinion: — 1st. If the lieutenant governor 
can only continue in office so long as the gov- 
ernor may happen to do so, suppose the gover- 
nor should relusc to qualify, and the lieutenant 
governor had qualified, will you say the lieu* 
tenant governor never was in office? 2nd. Has 
he not the right to qualify whenever he pleases^ 
after his term of service shall commence? 3d. 
Is he not in office the moment he shall qualify? 
These questions you are bound to answer af- 
firmatively. The consequence is, that the 
lieutenant governor is in office when the gover- 
nor is not; and further, if the governor should 
happen to be prevented from qualifying, 
by indispoisition, absence or other causes, 
one year, and then should be installed into of- 
fice, he would servo three years, and the lieuten- 
ant governor four; for he could not be in office 
before he is qualified, and the lieutenant gover- 
nor was bound to administer the government 
until he should qualify. They would not then 
continue in office the same time, according to 
your construction of the expression. It is made 
the duty of the lieutenant governor to adminis- 
ter the government, in case the governor should 
refuse to qualify, until a governor shall be duly 
qualified. It will he admitted, tlien, that in 
this event he is in office, and that the governor 
elect is not. Then he lias a right to continue 
in office, although the governor may be out of 
office. 

How absurd does the doctrine now appear. 
that Slaughter wasoui of office as soon as Madi- 
son died? But let us exhibit this monster in 
one. or two more /ittitudoji. Suppose governor 
Madison had refused to qualify as governor; 
then he would not have been in office — what 
would have followed? The constitution tells 
us — Slaughter would have had to qualify, and 
take on him the administration of the ffovem- 
ment. The constitution ssvs so. It declares 
that in case the governor refuse to qualify, the 
lieutenant governor aJiall administer the gov- 
ernment until a governor shall be duly quali- 
hfied. Who is aUuded to by the expression*, 
the lieutenant governor? Why certainly 
Slaughter; it could not have been Hickman, 
(the old lieutenant governor) for ho was out of 
office, and if he had not been the administration 
would, by the constitution, have devolved on 
Shelby, the former governor. Then the consti- 
tution declares that if Madison should refuse 
to qualify, Slaughter should qualify, and as- 
sume the gubernatorial function =». How would 
he have qualified? As governor? No; certAinly 
as lieutenant governor. But how could he qual- 
ify as lieutenant governor, when, by Madiron's 
death, he hnd forfeited all his right to his office? 
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But if there were no other ezpref sUin^ in the 
constitution, the word continue vronld alone be 
sufficient for my purpose. For it evidently im- 
plies that there had been a beginning — that the 
thing to be continued must have begun. This 
;«• would show that the lieutenant governor had a 
f(>^#i^l^lp induction into office whether the govor- 
^ xlfi^W^ld or would not q^ualif y . But this is re- 
\ jj^f^antto the construction of the new election 
men, for it would show that the lieutenant gov- 
ernor had a right to continue in office, although 
the governor never was in office. But a^ain, 
how could the lieutenant governor, Slaughter, 
^ administer the government for one month, after 
^ Madison's death, if by that event he lost his office 
*^ c^ lieutenant governor? For if his office ex- 
pired when Madison expired, he was that mo- 
ment a private citizen, and no more lieutenant 
>vemor than any one of you — but still we hear 
his going on with the administration of the 
)Vernment, not as a private citizen, but as lieu- 
laht governor; ana again, did Col. Slaughter, 
Vhen he was called to the execution of the du- 
ties he is now discharging, take any new oath? 
1 presume not, because it was not necessary. 
But if he had, by Madison's death, become a 
mere private citizen, certainly it would have 
been necft<»fiary that ho should take the oath; 
because, whenever his office expired, his oath 
cease^to operate — ^he was certainly absolved 
from any liability whicJi could Jifterwards re- 
lult from that departetl bath. For still more 
lighten this subject, I would ask you to loot at 
Tha 5th clause of the Schedule to tlie constitu- 
tion, which declares that the persons elected at 
the first general election Jif tcr tnc adoption of the 
*iew constitution, "shall continue in office du- 
Hnff the several terms of service prescribed by 
thcconstitution, and until the next general elec- 
tion,, which shall be held after their said terms 
fchall have respectively expired " Look at the 
whole of this clause, atid if there could remain 
a lurking doubt, I think it will vanish. Look 
. jparticularly at "M«r several terms of service," 
4 aricl ^*untu the next general election, after their 
said terms shall have expired." You will not 
fail to see that, the lieutenant governor is in- 
«^uded with the other officers. Ho is then to 
cOminue in office during his term of service, pre- 
scribed by the constitution. What do you un- 
^*der8tand, what did the convention understand, 
■*Vhat does every man understand by a term? 
Not an uncertain, vague, indefinite period, de- 
pendent on casuality, and of uncertain, un- 
known duration — ^but a fixtd, definite pre- 
scribed period, of certtiin and known extent. 
What, then, did the convention mean, by the 
clause just quoted? Every man will answer, 
they meant, as regards the lieutenant gover; 
nor, by the expression, "term prescribed" — the 
term of four years — otherwise tney meant noth- 
^ing, which cannot be justly imputed to them. 
You can as little doubt that by the expression, 
"the next general election," is meant the gen- 
eral election at the end of the respective terms 
of the officers; that is, four years afier the for- 
mer election mentioned in tnecon««titntion. It 
<*r>uld iM)t mean a special election; and an elec- 
tion of governor, under exi^tinj^ circumstances. 



would certainly bo a special election and for a 
special purpose. ' 

Bub all argument on this subject would bo 
useless, if you wcflild attentively and impar- 
tially examine your constituti<m for yourselves. 
Would it not be strange absurdity, to say iho 
constitution intended Uiat the lieutenant gor- 
ernor would eo out of office whenever the goV' 
ernor might die, resign, refuse to qualify, whei^ 
he was treated expressly to succeed him in the gov- 
ernment, on the happening of any of these contiu' 
gencies? If it did intend it, whv did it not 
say so? But can it be believed that it would 
creato an officer for no other purpose, designate 
him as the successor of the governor, make it 
necessary that he should have the same quali- 
fications, l)e elected at the same time, by the 
whole state, and declare that he should go put 
of offics at the very moment when it b^omcs 
necessary for him to do that for which he was 
elected, and which he is positively comiois- 
sioned to do? 

But to prove still more com^lusively that the 
lieutenant governor is elected for four years, I 
would ask you to look at the 3d clause of the 
6th article ofthe constitution, which I have al- 
ready shown you, and which declares that the 
governor, lieutenant governor, &c., upon con- 
viction of bribery or treating, shall be disqual- 
ified from serving as governor or lieutenant 
governor, <kc., for the term for which they shall 
have been elected. W^hat is meant by the 
term, for wliieh the lieutenant governor was 
elected? Canyon say that no definite time ia 
intended? This would be nonsense. The con- 
vention, in the use of those words, meant what 
many other parts of that constitution strongly 
import, FOUB yeabs. What other time could 
thev have alluded to? When they say he 
shall be ineligible for the term for which he 
was elected, fliey say that he was elected for a ^ 
term; it must therefore mean that he was elect- 
ed for the term for which the governor was 
elected, for if he were elected for only as long 
as the governor migJU continue in office, he 
would not be elected for ant term. But the 
clause to which we have just referred de- 
nounces a certain penalty against the governor, 
lieutenant governor, ancf others, for conviction 
of bribery or treating to procure their offices; 
no penal law can be enforced unless it be cer- 
tain and definite — no punishment, which is 
indeterminate, can be inflicted. The conven- 
tion, then, intending to prevent corruption in 
elections, have described the penalty which 
they deemed most efficacious. But if they did 
not intend that the lieutenant governor sliould 
be ineligible in case of conviction, for the term 
of four years, they did not intend that he 
should be punisheci, although they say ex- 
pressly that he shall be. For how could sen- 
tence be pronounced for no certain punish- 
ment? Did any man ever hear of such a con- 
demnation? But suppose botli the governor 
and lieutenant governor should be guilty of 
bribery to procure their election, and after they 
are both sworn into office thev are impeached, 
and the governor convicted, ne then is ineligi- 
ble for the term for which he was elected, that 
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is four years. But how then would you con- 
vict the lieutenant governor? The new election 
men tell you he is out of office the very mo- 
ment the governor goes out of office, ana that 
consequently the time for which he was elected 
has expired; you therefore could not try him, 
nor if you could, would you have any right to 
convict: because his term having already 
expired by the expulsion of the governor, you 
cannot disqualify nim from serving as lieuten- 
ant governor, it he should be immediately 
elected again. But suppose you should con- 
vict the lieutenant governor first, and the next 
day convict the governor. By the doctrine of 
the new election men, the governor would be 
punished S^ /^^^ y«arf, and the lieutenant 
governor only one day, for the very same of- 
fence; and this would not be the worst, for on 
the next day he would be eligible to the office 
of lieutenant governor. How absurd and ri- 
diculous would this train of reasoning, if pur- 
sued, render the doctrine, that the lieutenant 
governor is out of office the moment the govern- 
or may happen to die, resign, or be dismissed? 
But for the same crime the governor and sena- 
tors are disqualified for four years; and why 
should not the lieutenant ^vemorbe punished 
as severely? Every candid man, who will at- 
tentively exiiminc the constitution, must see. 
beyond a doubt, not only from this clause, but 
eVory other upon wnich I have relied, 
and from their whole scope and design, that 
the lieutenant governor is eleeted for four 
yeare. 

But some genUeraen, who acknowled^ that 
•even after they had examined our constitution 
•«ver and over again, and heard all the speeches 
in the legislature, they were satisfied we had 
no right to elect anew governor, have,wonder- 
•ful to be said, told us publicly, that the New 
York coustitution has changed their opinion, 
and convinced them that they were wrongi It 
is strange, passing strange, tnat this argument, 
which, when scrutinized, is most decisive 
against a new election, should be wielded in 
favor of it. * And it is equally strange, that 
Kentuckians should rely on the legislature of 
Ne«)ir York, or of any other state, for an exposi- 
tion 'of their constitution. Do not those men 
who have used the decision of tlie New York 
legislature, know that it is not authority? 
They must admit it is not. Do they use it as 
ai^ument? Then, by a much more potent ar- 
gument, I would give them the decision of our 
own legislature, not on tlte New York eonttUu- 
,tion, but our own. But if the New York de- 
vision were autliority, or even ar^mcnt here, 
I would only ask you to examine the New 
York and Kentucky constitutions impartially, 
and if the comparison do not furnish you with 
as strong an arguincnt nti you could require 
against a new elcctiou, I am most egrogiously 
deceived. 

Constitution of Nrw York, Sec. 17th. — 
'•And this convention doth forever, in the name 
and by the authority of this state, ordain, de- 
termine, and declare, that the supreme execu- 
tive power and authority of this state shall be 
vested in a governor; and statedly, once in 



every thr«e vears, and a$ often ae the §eat of 
government enall become vacant, a wise and dis- 
creet freeholder of this state shall be, by ballot, 
elected governor by tha freeholders of this 
state, qualified, as before described, to tlect 
senators; which elections shall always be held** 
at the times and places of choosing rePil|Kn* 
tatives in a-ssembly for each respective cbinjty, 
tnd that the person who hath the greaftst 
number of votes within the state, snail be 
governor thereof." 

You now perceive why the New York leg- 
islature authorizes a new election. You find 
that the first clause expressly authorizeo and 
directs it. We!l, it is said our's was trap- ^. 
scribed from it — what is the consequence? 
The New York convention intended that 
there should be a new election, and deemed it 
necessary to make an express provision m 
their constitution authorizing it. If our cob- ** 
vention intended that trt should have a new 
election, why did they omit this special 
clause in the New York constitution? Would 
not the circumstance, that when copying thia 
part of the constitution of New "iork, they 
excluded that expression which expressly au- 
thorized a new election, be irresistible proof 
that our convention did not intend that toe 
should elect a governor under existing ^cum- 
stances? In regard to the lieutenant governor 
the comparison is equally decisive. By th^ •) 
New York constitution, the lieutenant govern- '* 
or is to serve until the next election of gov-^ 
emor. Our coustitution sAys, ''until another 
be duly qualified," which is not the language 
of the New York constitution, but of the old 
constitution of Kentucky. It is very clear, if 
the governor of New York should die or re- 
sign, that anoiher governor, to fill his vacan- 
cy, might be elected, because the constitution 
says so; and it is equally clear, that the mo- 
ment another is elected, the lieutenant gover- 
nor is out of office, because the constitution 
says he shall only continue in office until 
such election. 

I think it is now sufficiently demonstrated 
that the lieutenant governor. Slaughter, is, 
by his election, in office for four years; an^it 
cannot be denied that at every election of gov- 
ernor there must be an election of lieutenant 
governor. The inference is irresistible that a' 
governor cannot be elected until four years 
shall have expired from the last election of 
governor — in other words, that Slaughter can 
remain "until a governor be duly qualified," 
which you now see, only means tnat a govern- 
or be elected at the ordinary quadrennial 
election, and sworn in according to the requi- 
sitions ot the constitution. Duly qualined 
can import nothing else than that he should 
be regularly elected, at the general election, 
four years succeeding the last general elec- 
tion, in the mauijer prescribed by the consti- 
tion, possess all the qualifications, and t{ike 
the oath which it requires. No man can be 
duly qualified as governor of this common- 
wealth in any other way. Aud if you should 
ever say he can, with that voice, by 'which 
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you consecrate his usarpation, yott consign 
your constitution to the CiKAV £. 

Havinflp briefly and in a desultory manner 
examined all thoss parts of our present con- 
stitution which tend to the eluciaation of tlie 
subject, I proposed to illustrate; and having, 
as I think, clearly demonstrated that a new 
election of governor, as attempted, is not on- 
ly unauthorized by that instrument, but is 
palpably inconsistent with many of its posi- 
tive provisions, and in violation of common 
sense and every legitimate rule of coustruc- 
lion, I might be content to close the constitu- 
tional argument. 

But before I leave the constitution, I must, 
for a moment, place the subject in a different^ 
attitude, which will, 1 am sure, confound all 
opposition. For this purpose I must ask 
your indulgence to go with mc to the old con- 
stitution, and compare it with our present one. 
From this source 1 believe you will be able to 
discover an argument, that will, like elec- 
tricity, flash conviction on every mind, and 
one that will be completely triumphant. 

This process of argument cannot be ob- 
jected to, because it must and will convince, 
and because it is the most correct and unex- 
ceptionable kind of argument on construction. 
It is an established maxim of legal construc- 
tion, that when any remedial law is ambigu- 
ous, or thft reason, application or design of it 
uncertain, we should resort to the old laW| the 
mischief and the remedy. 

The advocates hare concentrated all their 
argument on this eround, to- wit, a compari 
eon with, not our old eou$titutiont but that of 
New York! It will be recollected that the in- 
strument to which I now invite your atten- 
taon was our first constitution, and that the 
one under which we now live is only an 
amendment of the old one. It is fair, there- 
fore, to examine the old constitution, to see the 
prpvisions therein contained in regard to the 
executive department, ascertain how far we 
then had, or whether we had at all the rig^t 
of electing a ^vemor to fill a casual vacancy 
before the expiration of the constitutipnal term, 
and whether any, and what changes or amend- 
ments are to be found in the new constitution. 

Old OoNSTiTDTioN, Art. 2, Sao. 3.— r^The 
governor shall be chosen by the electors of the 
senate, at the same time, at the same place, and 
in the same manner." 

Sxc. 3. "The governor shall hold his office 
during four years." 

Qeo: 15. "In case of the death or resignation 
of the governor, or of his removal from office, 
the speaker of the senate bhall exercise the of- 
fice of governor, until another shall be duly 
qualifid." 

It will be recollected that under this consti- 
tution there was no lieutenant governor, and 
we see from the foregoing extracts how the 
governor was to be elected, the duration of his 
office, and how vacancies that might happen 
in his office by death, resignation, or removal, 
were to be filled. You see that the language 
uf the old constitution, "until another be duly 
qnaltfiod," it precisely thsi Hame used in the 



new — and that the only difiercnce is, that by 
the old constitution the speaker of the senate 
was to fill the vacancy, until another governor 
should "bo duly qualified," and by the nei^ 
the lieutenant governor in the first instaniSt 
has that right. It becomes material now, to 
enquire how and when, by the old constitu- 
tion, tne new governor could be duly qualified, 
to succeed the cx-governor. Ana to enablo 
us to do this satisfactorily, it is only necessary 
that we should ascertain how and when sena- 
tors were to be elected by the first constitution. 
For you roust not forget that the governor was 
to be elected in the same maimer and at the 
same time. 

Old CoxsTiTUTioii, Art. 1, Sec— "The sen- 
ate shall bo chosen in the following manner: 
All persons qualified to vote for representa- 
tives, shall, on the first Tuesday in May, in 
the present year, and on the same day in every 
fourth year forever thereafter, at the place ap- 
pointed by law, /or choosing representatives., 
elect by ballot, by a majority of votes, as many 
persons as they are entitled to have, for repre- 
sentatives for their respective counties, to be- 
ELECTORS of the senate." 

Sec. 12. "The electors of the senate shall 
meet at such place as shall be appointed for 
convening the legislature on the dd Tuesday 
in May in the present year, and on the samo 
day in every fourth year thereafter." 

The governor was to bo elected for four 
years, at the $ame time and in the same manner 
that senators were elected. Senators wero 
elected once in every four years, by electors, 
who were elected every four years, and wero 
to meet once in every four years. Hence, itia 
plain that a governor could only be elected 
once in four years. Suppose governor Shelby 
(who was our first governor under the old con«. 
stitution) had resigned, or died one year after 
he was installed, or "duly qualified," upon 
whom would the administration of the govern*, 
ment have devolved? You will answer, the 
I speaker of the senate. Well, how long woulci 
' he have had a right to the office ana en^olu- 
ments of governor? You will reply, until * 'an-, 
other governor shall have been duly qualified." 
But now ask yourselves the important ques-- 
tion, when could this new governor be "duly 
qualified?" The solution is given by the con- 
stitution. He Qould not be constitutionally 
elected until four years succecdii^ff the elec- 
tion of the former governor, Shelby. If he> 
could, I should be ffratified to know when. 
Gould he have been elected in any other way 
than by electors of the senate? No. Could they 
be elected, or hold their electorial meeting 
more than once in four years? Most certainly 
not. But it may be said by some of the new 
election sophists, that the constitution only 
declares they ehall be elected once in every* 
four years, and shall meet to vote once in every 
four years, but does not prohibit their election 
and convention of tener it any exigency should 
require it. I might admit, that if the provis- 
ions made in the constitution to fill the vacan- 
cy in the office of governor should happen to 
* fail, then, to prevent anarchy and a dis.?olution 
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of tho g:ovcrnnicnt.«'e Tvoiild have a right to 
till tho vacancy "when and how vre might think 
fit — ^bocaiise the power would, in that event, 
ijivert to us. But thin ha8 no concern with the 
lR"esent quo«tion. In tho one proposed, the 
people of Kentucky would not have had a 
right to elect a governor in any other manner 
or at any other time than that prescribed by 
the constitution. For see tlie absurdity of a 
contrary doctrine. Suppose (governor Shelby 
having resigned three years before the expira- 
tion of his term,) that the people had inimedi- 
atelv elected electors, and that they had 
forthwith, or at anytime before the e^tpiration 
of the term, elected a governor — would they 
have had a right to elect senators at tlic same 
time? They had not. Would they have 
elected a governor for the remnant of Shel- 
by's term? Thev could not, for the constitution 
is imperative that he $hall be elected for four 
years. Could they have electcnl liini for four 
years? You must instantly perceive that they 
could not — ^for the constitution is express anS 
positive that the electors of the senate shall 
elect senators and a governor once in every four 



yearn after the former election, aud taken the 
requisite oath. If the new convention used 
the same words without any other explanation 
or restriction, did th<»y not intend that they 
should convey tho same meaning? You flnS 
that the only clifferenc^ between the two con- 
stitutions, in case of vacancy in the office of 
governor is, that in the first, the speaker of tho 
senate should administer the government until 
another be duly qualified^end in the la«»t, tho 
lieutenant governor should admini.ster the gov- 
ernment until another be duly qualified. 

If thp members of the convention had 
thought the old constitution was defective in 
its provisions for filling a vacancy in the office 
of governor in any other respect, why did they 
not change those provisions? We find thai 
they have materially altered the old constitu- 
tion in other respects. They have even 
changed tho mode in which the governor ^all 
be elected, giving the qualified voters, instead 
of electors of the senate, that right. They have 
created a lieutenant govenior for the sole pur- 
pose of administering the government, inste&d 
of the speaker of the senate. They have ex- 



years. But this they could not do, if this spe- tended the enumeration of instances in which 



oial board of electors just mentioned had a 
right to elect a governor for four years, after 
two years of Shelby's term had expired, and 
had actually elect<»d one for that period — for 
the term of this new governor would extend 
two years beyond the time, when electors of 
the senate arc* commanded to elect a govenior; 
therefore either tkey must not be permitted to 
obey and support the constitution, or the spe- 
pial electors, unknown to the constitution, had 
pot the right to elect. This being the alterna- 
tive, no htmest man, however skeptical, can 
possibly hesitate. I think this new of the 
subject "demonstrates, beyond a doubt, that un- 
der the old constitxition, a new governor could 
not have been "duly qualified" until the expi- 
ration of the term foi* which his predecessor 
was elected, and that consequently the func- 
tions, power, prerogatives and emoluments of 
governor devolved on the speaker of the sen- 
qXe, in case of the death or resignation of the 
governor, for the remainder of that term. 

Those, then, are the provisions, and this the 
doctrine of the old constitution. After a few 
years' experiment, it was in some respects 
found to be defective. To amend it and make 
it more perfect, a convention was called, and 
assembled in 1795. In some of the prominent 
features of the old constitution they made a 
radical change, ^d in August, 1799, adopted, 
as an amendment or substitute, that master 
piece of political architecture, our present con- 
stitution. But in relation to the executive de- 
partment, and the mode of filling vacancies 
that might occur in it, what have they done? 
They knew well the provisions of the old con- 
stitution on thi-^ subject, and their inevitable 
/construction. Have they changed them? So 
far as regards our present enquiry, they have 
not, but eoiifirmea and re-adopted them. In 
the old constitution, the expression, "until an- 
other be duly qualified" meant, until he should 
have been okctf.d bv eloctor* of the fccnate four 



he shall act as governor. Why, then, did 
they not change the old constitution, so far as 
it had fixed the time when a new governor 
should bo duly qualified? The answer is ob» 
vious — they did not think good policy would 
authorize it. Thev very wisely oelieved that 
the remedy woulcf be worse than the disease. 
Instead of changing the time of election, they 
have only altered me manner— instead of au- 
thorizing a spc>cial election of a now govcrnori 
they have doubly increased the obstacles to it, 
and the number of persons who may fill any 
vacancy that may occur, by making more and 
wiser provisions for that purpose. And now 
you may sec a complete explication ef the 
reasons why, and the purpose for which a lien- 
tenant governor was oreated. It was thought 
as tho speaker of the senate might fre- 
Quently be a very weak man, totally unfit for 
t hq office of governor, and was not the choice of 
the state, that it would be unwise and unsafo 
to confide the administration of the govern- 
ment to him for so long a time as two or 
three years, if it could be conveniently avoid- 
ed. 

The convention determined that, when a 
governor should be elected, a lieutenant gov- 
ernor should also be elected, in the same way 
and possessing the same qualifications, for the 
purpose of succeeding hitn in office, in case ho 
should vacate it any time before the expiration 
of his term of service, or bo suspended from 
the exercise of its functions by impeachment or 
absence from the state. They knew from ex- 
perience, the school of wisdom, that a too fre- 
quent recurrence to popular elections for the 
first office under the government would be 
dangerous and mischievous. They deter- 
mined that once in four years would be as of- 
ten as the harmony of the country and tho sta- 
bility of the government would warrant the 
election of governor, and to prevent any mis- 
chief that might result from an election at a 
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shorter period, the old convention provided 
nrho should be gpyemor, or in case the governor 
elect should vacate his office. The new con- 
vention, influenced by the same motives, have 
not only ratified tlus policy, but through 
abundant caution, have made the succession 
more secure, more perfect and more satisfacto- 
ry. They have designated the lieutenant gov- 
ernor (whom they created for that spechd pur- 
pose, and no other) in the first place, and Uien 
in the case of Casualty, the speaker of the senate. 
Hence they requirea that a secondary officer 
should be elected with the first, in tne s^mo 
manner and possessing the same qualifications 
— 4hat if by any accident we should lose our 
governor, lus functions shall devolve on and 
be discharged by a man of our own choice, 
whom we have elected for that very purpose, 
knowing at the time we elected him that he 
might be called to the executive chair. It 
would be ridiculously absurd to say that the 
lieutenant governor was created for any other 
purpose, even to be speaker of the senate. The 
constitution itself is decisive. It say8^"the 
lieutenant governor shall, by virtue of Jfu of' 
fiur be speaker of the senate* * 

From this concise and hajsty view of the two 
constitutions, I presume no man can doubt 
what the conv^tion intended when they used 
the expression, *'until another be duly quali- 
fied.'' For it must me^n in the new constitu- 
tion what it did in the old, the new being only 
a continuance of the qld, and in the same lan- 
guage; and that the present incumbent, Gabri- 
el Slaaghter, has a constitutional right to the 
office \wch he now fills, until the expiration 
of the tenn for whidi Madison was elected, and 
ontil another governor be constitutionally 
elected, constftunonaUy qualified, and consti- 
tutionally sworn into office— "that is, "until an- 
other be duly qualified"— which means, quali- 
fied aecordiBg to aiMl in pursuance of the con- 
stitution. Ix further argument coulfd be ne- 
eessazy for. any capacitj, I might refer yott<to 
the jsonstittttions of some of our sister states, 
adopted before, ours, in which the same ex- 
pression, "until another be duly ^^aliBed)" is 
used, and from which it is clear that a new 
election to fill a vacancy in the executive office 
was unauthorized and unnecessary. Indeed, 
if it were necessary, and time would penxdt» 
&e subject might l)e pursi^ed to almost fMoAit- 
w mti cMdemanBtration, 

As the only objost of the new convention 
was to amend the old constitution where they 
should deem it defective, is it not clear, that if 
they had l^elieved that it was defective, be- 
cause it did not authorise an election to fiU a 
vacancy in the office of govem<8r until the ej^- 
piration of fou^ years, and because it confided 



the helm of state to a mere speiiker of the 
senate, elected by only about one twentietii of 
the state, they would have am^ided it, so as 
to authorize such election after the adoption of 
the new constitution? But instead of this, 
they have only changed the right of election 
from electors elected by the people, and given 
it to the people themselves. . They have said 
that «7e shall exercise the right personnlly, and 
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not representatively or bj^ proxy; &nd that a 
lieutenant governor, whom we shall elect for 
nq other purpose, shall, in case of a vacan<^ in 
the office of govemcH', act as governor, instead 
of the speakev of the senate, in the old consti- 
tution. Therefore, if undtf the old Hsonstitu- 
tion we had not a right to elect, much stronger 
are the reasons why we cannot now. 

But it is said by the advocates pf a new elec- 
tion, "that it would bo anti-republican, contra- 
ry to the spirit and genius of our government to 
submit to be governed hy a mere subaltern." 
This, you may perceive, is done to excite feel- 
ing and prejudice, and ^ro'vim reason. Those 
gentlemen must certainly have sense enough to 
know t^at this slang is not to be taken for ar- 
gument, and that intelligent men will n(^ be 
seduced by it. But^ in all their argu&ient, 
they have never once drawn their reasoning 
from the constitution, but haVe invariably gone 
behind it, to a period when we were in a state 
oi naturo, and were not fettere4 by what they 
would call constitutional chains. It is . not 
proper to ask us what we may like or dislike^ 
or what, if we had the power, we wouLl do— 
they should show us whatve may do and 
what we must do. But this doctrine they will 
please to call anti-republican, because it does 
not permit us to do wlji^ver we please.— 
Therefore they say that we ou^t not to sub- 
mit to the government of the lieutenant gover- 
nor. And now d6 they attempt to Drove it? 
Kot b7 Hob constitutioHr-^not oy shewing us 
that th^ constitsatiali does not give him tho 
right to govern us, but by telling us that if we 
simcrit, we are reaismng our liberty, (that is, 
of doing what we please, rig^ht or wrong) and 
tamely renouncing the elective franchi^ Is 
not tikis most- ndijpulons ^vgvmeot? They 
knbir well thi^t we have surrendered this right 
to a certain extent, by qur social compacU iuul 
that we cannot exercise it e^^cept whan and in 
the manner •that) ftompact will authorise. 
We have surrendered iJb- on* the altar o| the 
common good, by that fpre^, aind solemn, and 
sovereign Fiat, which no human legislature 
can repcsal. But if ihia appeal to tbC'Selfish 
bias of our i^atare were an am>oeite«arguinent, 
how easily is it refuted? Was it not equally 
hard, and equally subversive of what some 
me^ call our riffhUy to compel us to be niied 
(as the old constitution did) by a man who 
was only elected ass a senator l^ perhaps one 
eoimty? Certainly, and much mcMre so.; for 
now we have a man wha was our choice> in 
whpm we reposed confidence, and whom we 
elected for the purpose of filling the vacancy 
he now fills; atd whe^e» it be hard or soft , 
necessavy <E^r unnecessary, is immaterial. It is 
enough that toe have, by the most solemn act 
we have ever done^ and I believe as wise an 
one, said it should be so; we elected him vol- 
untarily, knowing that he might become our 
governor if a certain contingency should hap- 
penr— tt hoM happened — and he thereby becomes 
as much our go^wrnor as if we had cnosen him 
instead of the lamented Madison. By the 
death of Madison, he, to-wit. Slaughter, has a 
vested right to all the honor, power, and profit 
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appertaining to th<M>ffice of governor; wc have 
given it to him hy oar voices in the convention, 
and at his election » and have no right to take 
it away without his consent. 

It has also been said by some, that Slaughter 
has not a right to administer the government 
until the expiration of the term for which he 
was elected, because he would still be digible 
to the office of ^vemor, which would be con- 
traiT to the spirit *of tiie constitution, which 
declares that tbe governor shall not be re-eli- 
gible to the office of governor for seven years 
after Uie expiration of the term for which he 
tras dleotod. This is so futile an arj^meut 
that I shall only refer you to the. 3d article and 
6th claase of the constitution to prove Its falla- 
cy. . By that 'clause, the lieutenant governor, 
in ease the governbr shall be absent from the 
state, riiall administer the government until his 
return, or another be duly qualified. Suppose 
he should not return until tne expiration of the 
Usnn for which he was elected, would not the 
lieutenant governor have alright to his office the 
whole of that time? Certainly h^ would. 
Would that make him ineligible to the office of 

fovemor at the next election? J% would not. 
'his argument also is then prostrated. I will 
not pretend to answer the argumente in detail 
that have been used — they Are all completely 
answered. I will not ' fatigue your pi^ence 
nor insult your understanding by detaining 
von witl^ further argument to prove that which 
IB almost as self-evident as that you have 
noses on your faces, and which, if proof were 
QfiCessary, has been abundantly, and I believe 
nnanswerably demonstrated, to the satrtfac- 
tion and conviction of every ipipartial mind. 
I might say much more on tnis subject, bu^ I 
have said more already -than I wou^i have 
desired, if the nature of ue subjeet weuld have 
permitted less. The constitation is sufficient- 
fy plain on its face, but the ingenuity of man 
ean distort and diAguis6, by subtle sophistry, 
Ihe most self-evident trul^. This has been the 
object of the advocates of a new election. To 
«ia in an honest endeavor to defeat their mach* 
fnationa, and aneet the further extension of 
their erroneous and mischievous doctrines, was 
the only motiye that prompted tMs address. 
And I think I have shewn clearly that we have 
notAfi^ttodect a governor* to supply the 
vwbtoicj occaMoned by Madison's death— by 
proving, in the first place, from the provisions 
in Hie constitation, tnat the^convention did not 
intend thatibere sKouldbesueh election; in 
the eecdnd place, liiat at every election for goy- 
emor there should be an election for lieutenant 
governor, and that the lieutenant governor is 
elected for four yearft, and that consequently 
we cannot now elect another in his place. And 
the latter propositian I think I have abundant^ 
W supported, not only from our ovn, but also 
from toe constitution of New York, and tfiA 
M CONSTITUTION, from whic^i the NEW 
was oopifd, and not as alleged from that of 
New York. I think no roan will now feci a 
doubt; but I do not expect that those who have 
written in the ' newspapers, and made stump 
ftpeeches in favor of a new cle<;tion, will changf> 



their course; for it cannot be expected that 
'men who publish to the world opinions, for 
which they, are not able to give one good rea- 
son, and whose exaltation into notice and of- 
fice depends solely on the success of their 
opinions, will ever change their conduct until 
their disnositions and tempers be radically al- 
tered. To those men I did not address my- 
self with any hope of success; but it is to you 
who maj have been innocently seduced by 
their artffice, and deluded by fiie confidence 
you reposed in their intelligence and candor, 
without examining the constitution, and who 
have no interest or disposition to violate it; 
you, the honest yeomanry of the country, who 
are the stay and hope of the governmeht, and 
who will spill your blood in defence of your 
constitutional bberty. Examine honeatly, I 
conjure you, the conduct of those prominent 
men who advocate a new election; observe 



their situations and their motions, look at their 
argumente, and ask yourselves, in the honesty 
of your hearte, why all this parade, this zeal 
and fermentation? Is it because those men 
love their country more than tbeir countrymen 
do? — because they are duinterettedly and exclu- 
sively our frieYids, or because they wish to do 
U9 a service? Or is it not more because they 
love ihemsehaeZt and wish to climb into office 
and power by exciting our prejudices and our 
fears? Do they furnish any eyi()ence of their 
love for us, or regard for our interest, peace or 
happiness, when, without any' good ea^se, 
they attempt to excite tumult ana commotion, 
destroy the narmony of the country, and bring 
on air the horrors of a civil war? Aiid. for 
what is this to be done? To pmene our con- 
stitution? No; to sacrifice it. Is it to promote 
our interest or happiness? This cannot be. 

But an attempt nas been made to lull our ap- 
prehensions. We have been gravely tdd that 
there is no dan^r of confusion^ anarchy, or 
civil strife. This is the lansnage of all reTo- 
Utioniste. Oan you believe it? Suppose yona 
elect another governor to supersede ^laughter* 
will kt nve up the* administration of the gov- 
ernment? Purely if he be a firm and honetft 
man, determined to do his dut^, and save the 
constitution from violence, and his country 
from ruin and disgrace, he will defend tSiem 
to the last. If he would tamely submit, he 
Would treacherously surrender them— he 
would be a pusillanimous and unfaithful sen- 
tinel. HBiMnot 9uch a man. But suppose be 
should be frightened or forced out of his duty. 
Would yon say there was no commotion, no vi- 
olence? And what further would be the conse- 
quence? Those who do not believe that the 
constitution warranto an election, would not 
submit to any law signed by the 'new gover- 
nor. How would you f<^rce obedience? 'Would 
not this be anarchy? But then tlie courte, the 
last anchor of safety, would be appealed to; 
some might decide one way through fear, 
others dinerently from a sense of duty. But 
do you believe the Court of Appeals, sworn to 
support the constitution, would surrender it? 
But we are boldly told, tliat they daf noi r«- 
fuse ! ! Oh ! my country, art thou, with all thy 
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noble and exalted destinies, quiverinff on this 
fkwfnl precipitel Have we comb to tni8» that 
% few men may sack the constitution when 
thej please, with impunity? The advocates 
of a new dection admit that wo hare not a 
light to change the constitution in any other 
way than that therein prescribed, but some of 
them still have the effrontery to say, that we 
can force the courts to ^ire it what construc- 
tion we please. What is this but repealing it? 
Are we not constrained to fear that any man 
who will endeavor to make us believe such 
doctrines, would prostrate our liberties that he 
might rise on their ruins? Will you then, peo- 
ple of Kentucky, permit yourselves to be 
duped and cheated out of your constitution by 
those candidates for power? Are you not free- 
men? Then think for yourselves, and act 
like men who deserve to be free; act coolly, de- 
liberately, and wisely. I do not ask you to 
believe what I have said, because I have an 
interest in the welfare of my country, and none 
in erring on the question I undertake to dis- 
•cuss; but because 1 have addressed you in the 
language of truth and honest sincerity; for al- 
4hough I donoty nor never expect to hold ^^7 



office under the state government, yet I do 
feel a deep interest in Kentucky's welfare and 
r^>ose; it is the place of m/^ birth ayd my 



If any thing I have said, or any position I 
have taken be doubtful, I only ask you to ez- 
amine the constitution over and over again un- 
til you shall become completely satisfied. But 
if it be possible you can still doubt, pursue the 
course dictated by your interest and safety. 
Recollect that if it even be doubtful, whether 
you have the right to elect a governor, to fill 
the vacancy occasioned by Madison's death, 
you cannot violate tJie ronstitutioii by a sub- 
mission to the pn^sout Htat*.^ of thir>gH, but that 
you may desirov it, and with it your peace and 
happiness, by hazarding an uuuecfessary elec- 
tion. Spurt not With this sacred instrumeut, 
I bcseecn you. It is your iut*;rest and duty, 
not only to yourselves, but to your children 
and your children's children, to defend it 
even against the slightest encroachment. 
This is the only.way to preserve your liberties, 
and transmit tnem unimpaired to your poster- 
ity. A KBNTtJOKtAN. 



PRELECTMON. 



On the ]6ih of December, 1818, onjklie motion of lifr. Robertson, of Eentvoky, 
B select comnuttee, consisting of Mr. Robertson, Mr. Beecher, of Ohio, an(^ Mr. 
Jones, of Tennessee, was appointed to inquire into the expediency of organizing 
a separate territorial government, in that portion of the then territory of Missouri, 
lying south of 36:30^ north latitude. On the 21st of the same month, Mr. 
Robertson reported to the House of Representatives of the United States the 
B31, as it'finaUy passed. On the Itth of February, 1819, the following amend- 
ment was offered, in the committee of the whole, by John W. Thyhr^ of New 
York: 

'^And he it Jurther enacted. That neither slavery nor inroluntary senitude 
shall be introduced into the said territory, otherwise than for the punishment of 
crimes, whereby the party shall have been lawfully eonvicted. And all children 
bom of slates withiii the sidd territory shall be free, but may l^ held to service lin- 
til Qx^ age of £6 years.' ' 

This was a year before the agitation of the "Missouri Controversy ^^^ and may 
be deemed the origin of what has sinc^ been caUed "the WUmot Proviso" 

On that proposition the following speech was made. The proposed amend- 
tiCient having been rejected by the committed of the whole, Mr. Taylor renewed it 
in the House, which also rejected it by the following vote: 

Yeas — Messes. Adams, Allen, of Mass., Anderson, of Pa., Barber, of Ohio, 
Bateman, Bennett, Boden, Boss, Comstock, Crafts, Cushman, Darlington, Drake, 
Folger, Filler, Hall, of Del., Hasbrouck, Hendricks, Herrick, Hiester, Hitchcock, 
Hostetter, Hubbard*, Hunter, Huntington, Irving, of K'. Y., -Lawyer, Lincoln, 
Linn, Livermore, W. Maolay, W. P. Maclay, Marchand, Mason, of R. I., Merrill, 
Robert Moore, Samud Moore, Morton, Moseley, Murray, Jer. Nelson, Ogle, Orr, 
Palmer, Petterson, Pawling, Rice, Rich, Richards, Rogers, Ruggles, Sampsoti, 
Savage^ Scudder, Seybert, Sherwood, Southward, Spencer, Talllnadgre, Tarr, 
Taylor, Terry, Tompkins, Townsend, Wallace, Wendover, Whiteside, Williams, 
of Conn., mlliams, of N. Y., Wilson, of Pa.— 70. 

Nays — ^Messrs. Anderson, of Kentucky, Austin,Ball, Barbour, of Va., Bassett, 
Bayley, Beecher^ Bloomfield, Blount, Bryan, Burwell, Butler, of La., Cobb, 
Cook, Crawford, Culbreth, Desha, Earl, Edwards, Gamett, Hall, of N. C, Harri- 
son, Hogg, Holmes, Johnson, of Ya., Johnson, of Ey., Jones, Kmsey^ Lewis, 
Litde, Lowndes, M'Lane, of Del., M'Lean, of III, M'Coy, Marr, Mason, ot 
Mass.y* H. Nelson, T. M. Nelson, New, Newton; Ogden, Owen, Parrott, Pe- 

fram, Peter, Pindall, Pleasants, Porter, Queries, Reed, of Ga., Rhea, Robertson, 
awyer. Settle, Shaw, Simpkins,'Slecumb, 8. Smith, Alex. Sm3rth, J,' S. Smith, 
Speed, Stewart, of N. C, Storrs, Stuart, of Md., Terrell, Trimble, Tucker, of 
Va., Tucker, of S. C, Tyler, Walker, ofN. C, WiUiams, of N. C— 71. 

Mr. T. then moved so much of said amendment as related prospectively to the 
issue of sUtcs, and that was adopted by the following vote: 

Yeas — Messrs. Adams, Anderson, of Pa., Barber, of Ohio, Bateman, Bennett, 
Boden, Boss, Comstock. Crafts, Cushman, Darlington, Drake, ElHcott, Folger, 
Fuller, Gilbert, Hall, of Del., Hasbrouck, 'Hendricks, Herrick, Hiester, Hitchcock, 
Hostetter, Hubbard, Hunter, Huntington, Irving, of N. Y., Eirtland, Lawyer, 
Lincoln, Linn, Livermofe, W. Maclay, W. P. Maclay, Marchand, Merrill, Mills, 
Robt. Moore, Samuel Moore, Morton, Moseley, Murray, Jer, Nelson, Ogle, Orr, 
Palmer, Patterson, Pawling, Rice, Rich, Richards, Rogers, Ruggles, Sampson, 
Savage, Schuyler, Scudder, Bey bert, Sherwood, Southward, Spencer, Tallmadge, 
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Tarr, Taylor, Terry, Tompkins, Townsend, Wallaoe, Wendorer, Westerlo, Wbtto' 
side, Williams, of Con., Williams,, of N. 0., Williams, of N. Y., Wilson, of Pa. 
—76. 

Nays — Messrs. Abbott, Anderson, of Ky., Austin, Ball, Barbour, of Ta., Bas-> 
«ett, Bayley, Beecher, Bloomfield, Blount, Bryan, Burwell, Butler, of La., Cobbg 
Cook, Crawford, Cruger, Culbreth, Desha, Earl, Edwards, Garnelt, Hall, N. 0.^ 
Harrison, Hogg, Holmes, Johnson of Va., Johnson, of Ky., Jones, Kinsey, Lew* 
i8,;Little Lowndes, M' Lane, of Del., McLean, of 111., M'Coy, Marr, Mason, of 
liass., Middleton, H. Nelson, T. M. Nelson, Nesbitt, New, Ogden, Owen, Par'' 
rott, Pegram, Peter, Pindall, Pleasant, Quarles, Reed, of Md.,Eeed, of Ga.3hea, 
Robertson, Sawyer, Setde, Shaw, Slmkins, Slocumb, S. Smith, Alex, Smyth, jj. 
S. Smith; Speed, Slw.art, of N. C, Storrs, Stuart, of Md, Terrell, Trimble, Tuck- 
er, ef Va., Tucker, of S. C, Tyler, Walker, of N. C— 73. 

On the next day Mr. Robertson moved a reference of the Bill to a select com- 
mittee, with instructions to strike out of the ]st section thereof , the following 
words: ^'And all children born of slaves within the said territory shall be free, but 
may Is held to service until (he age of twenty-five years J*^ 

Wnich motion prevailed by the following vote: 

Teas — Messrs. Abbott, Anderson, of Ey., Austin, Baldwin, Ball, Barbour, of 
Ya.,. Bassett, Bayley, Beecher,. Bloomficld, Blount, Bryan, Butler, of La., Camp* 
bell, Cobb, Colston, Cook, Crawford, Cruger, Davidson, Desha, Earl, Edwaros, 
Ervin, of S. C, Fisher, Floyd, Garnett, Hall, of N. C, Harrison, Hogg, Holmes, 
Johnson, of Ya., Johnson, of Kentucky, Jones, Kinsey, Lewis, Little, Lowndes^ 
M'Lane, of JDel., McLean, of 111., McCoy, Marr, Mason, of Mai»s.» Mercer, Mid- 
dleton, H. Nelson, T. M. Nelson, Nesbitt^ New, Newton, Ogden, Owen, Parrotti 
Pegram, Peter, Pindall, Pleasants, Poindezter, Quarles, Reed, of Md., Reed, of 
Ga., Rhea, Riqggold, Robertson, Sawyer^ Settle, Shaw, Simkins, Slocumb, S. 
Smithi Bal. Smith, Alex. Smith, J. S.Smith, Speed, Stewart, of N. C, Storrs, 
Strother, Stuart, of Md., Terrell, Trimble, Tucker, of Va., "fucker, of S. C, Ty- 
ler, Walker, of N. C, Walker, of Ky., Whitman, Williams, of N. C— 88. 

Nays — Messrs. Adams, Allen, of Mass., Anderson, of Pa., Barber, of Ohio, 
Bateman, Bennett, Boden, Boss, Clagen, Comstock, Crafts, Cushman, DarUnc^- 
ton, Drake, Ellicott, Folger^ Fuller, Gage, Gilbert, Hale, Hall, of Del., HasbrouK, 
Hendricks, Herkimer, Herrick, Hiester^ Hitchcock, Hopkinson, Hostetter, Hub- 
bard, Hunter, Huntington, Irving, of N. Y., Kirtland, Lawyer, Lincoln, Linn, 
Livermore, W. Maclay, W. P. Maclay, Marchand; Mason, of R. I., Merrill, 
Mills, Robert Moore, Samuel Moore,' Mor^n, Moseley, Murray, Jer. Nelson, 
Ogle, Orr, Palmer, Patterson, Pawling, Pitkin,. Porter, Rice, Rich, Richards, 
Rogers, Ruggles, Sampson, - Savage, Schuyler, Scudder, Sergeant, Seybert, 
Sherwood, Sil^be^, Southard, Spencer, Tallmadge, Tarr, Taylor, Terry, Tomp- 
kins, Townsend, Upham, Wallace, Wendover, Westerlo, Whiteside, Wilkin, 
Williams, of Con., WiUiams, of JN. Y, Wilson, of Mass,, Wilson, of Pa.*— 88. 

There being an equal division, the Speaker (Henry Clay) declared himself in 
the affirmative, and so the said motion was carried. 

And Mr. Robertson, of Ky., Mr. Silisbee, of Mass., Mr. Burwell, of Ya., Mr* 
Mills, of Mass., and Mr. Lowndes, of S. C, were appointed the said committee. 

On the same day Mr. Robertson reported the bill withput the said amendment; 
and on the question of concurrence with the committee in striking out said amend*- 
ment, the House concurred by the following vote: 

Yeas — Messrs. Abbott, Anderson, of Ky., Austii}, Baldwin, Ball, Barbour, of 
Ya., Bassett, Bayley, Beecher, Bloomficld, Blount, Bryan, Burwell, Butler, of 
La., Campbell, Cobb, Colston, Cook, Crawford, Cruger, Culbtf-eth, Davidson^ 
Desha, Earl, Edwards, Ervin, of S. C, Fisher, Floyd, Garnet^ Hall, of N. C, 
Harrison, Hogg, Holmes, Johnson, of Va., Johnson, of Ky., Jopes, Kinsey, Lew- 
is, Little, Lowndes, M'Lane, of Del., M'Lean, of III., M'Coy, Marr, Mason, of 
Mass., Mercer, Middleton, H. Nelson, X. M, Nelson, Nesbitt, New, Newton, Og- 
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den, Owen, Parrott, Pegram, Peter, Pindall, Pleasanls, Poiadoxter, Quarles, 
Beed, of Md., Reed, of Ga., Rhea, Ringgold, Robertson, Sawyer, Settle, Shaw, 
Slmkins, Slo^umb, S. Smith, Bal. Smith, Alex. Smith, J. S. Smith, Speed, Stew- 
art, of N. C, Storre, Strother, Stuart, of Md., Terrell, Trimble, Tucker, of Va., 
Tuck«r, of S. C, Tyler, Walker, of K C, Walker, of Ky., Whitr^^an, Williams, 
of N. C— 89. 

Nays — Messrs. Adams, Allen, of Mass., Anderson, of Pa., Barber, of Ohio, 
Bateman, Bennett, Boden, Boss, Clagett, Comstock, Crafts, Cushman, Darlington, 
Drake Ellicott,Folger, Fuller, Gage, Gilbert, Hale, Hall, of Del., Hasbrouk, Hen- 
dricks, Herkimer, Herrick, Hiester, Hitchcock, 'Hopkinsori, Hostetter, Hubbard, 
Huntington, Irving, of N. Y., Kirtland, Lawyer, Lincoln, Linn, Livermore, W. 
Maclay, W.P. Maclay, Marchand, Mason, ofR. L, iVf err ill, Mills, Robert Moore, 
Samuel Moore, Morton, Moseley, Murray, Jer. Nelson, Ogle, Orr, Palmer, Pat- 
terson, Pawling, Pitkin, Porter, Rice, Rich, Richards, Rogers, Ruggle6, Savage, 
Schi^yler, Scudder, Sergeant, Seybert, Sherwood, Silsbee, Southward, Spencer, 
Tallmadge, Tarr, Taylor, Terry, Tompkins, Towpsend,Upham, Wallace, Wend- 
over, Westerlo, Whiteside, Wilkin, Williams, of Cdn.^ Williams, of N. Y., Wfl- 
8on, of Mass., Wilson, of Pa.— 87. 

The Bill, as orie^inally reported, was then engrossed, and on the next day, 
(fOth February; 1819) was passed. 

From the foregoing synopsis, the present age and posterity will be able to see 
how equally divided, and how geographical, in this first controversy on the sub- 
ject, were the parties which have sinee so much agitated' the public mind and dis. 
turbed the public peace, and may also see how far the followmo; speech was pro- 
phetical of the consequences of all such agitation, and presented an outline ol the 
true national power and policy, on a most delicate and interesting topic. 
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Wbxh le&Te was asked to bring in this bill ' and long clierished opinions; and the gen-* 
to organize a separate territorial government ' era! government, responsible to all, afnd the 
for Arkansas, I explained the reasons which, ' gaardian of the national interests of all, as a 
in my judgment, should . commend such* a faithful ^ tn^tce, must, by its impartiali^, 
measure to the approval of Congress. I had ' moderation, and bencVolence, conciliate the 
consulted no person on the subject — not even confidence and affection of all its citizens, 
the delegate irom Misspuri, from which the North and South, East and West. This can 
proposed territory was to be taken. But it be effectually done only by admtuistering the 
seemed to me that the remote, forlorn, and al- government, (in its legislative function, eepe- 
most lawless condition of the population of cially,) in the spirit of compromise which 



the Arkansas regions, demands, in resistless 
tones, a separate and efficient organization 
and government; and in this sentiment I am 
happy to find, not only that the worthy delcr 
gate from Missouri concurs, but that the vote 
on the leave proves the unanimous concur* 
rence of this House also. 

It would be useless, therefore, to repeat or 
enlarge on the suggestions made on a fcAmer 
occasion, to prove tne propriety of passing the 
bill, as reported, nor is any argument as to 
any of the details of the bill necessary now — 
because no objection has been made, or is ap- 
prehended on any such ground. 

The great and only proper subject of de- 
bate is, whether it should pass with the pro 



brought it Into being. 

That spirit left slavery as a local concern, to 
h4 disposed of by local interest and opinion, and 
it is the duty of Congress to abstain from any 
act which will disturb that wise and eventful 
adjustment of a matter which can never be otk" 
erwise settled, either justly or peaceably. Hav- 
ing prohibited foreign importations of slaves 
into the United States, Congress should leave, 
as the patriarchs of the coustitution left, the 
domestic institution to the states, and the peo» 
pie of territories of the United States, to be dis- 
pased of as each separate community of free- 
men may choose for themselves; and in this 
domestic aspect* of slavery. Congress ought 
never to touch it or countenance any agitation 



pbsed interdiction of slavery, inserted in it as I concerning it among the states, or the peoplo 
a condition of its passage. To that proposi- | of the United Statesj in any form or ftv any 
tion I am altogether opposed, and if it bo ! purpose. It is a sensitive plant ^ tDhich the n^* 
maintained,' I shall vote against my own bill. ' tional hand cannot touch without injury, or sense 

My argument will be confined to- a brief dis- j of outrage, or extreme danger of both, 
cussion of the amendment for interdicting [ Congress ha^, I admit, constitutional power 
Blavery, proposed by the gentleman from New .' to legislate over the District of Columbia, and 
York, (Jar. Taylor) and urged with srf much I over Arkansas, and over every other territory 
zeal and vehemence by himself and some other I subject to the exclusive jurisdiction of the 
Northern members. And not intendinpio ar- United States government; and 1 concede, also. 



guethis grave matter in extenso, I shall coih- 
tent myself, 'on the present occasion, with a 
condensed outline of the principal reasons 
which convinte me that the question, now agi- 
tated in a new form, /or thejirst time, is indis- 
creetly proposed, ana should be stifled in its 
germ. 
Slavery was the most delicate and foimida 



that this is so far plenary as to be subject to 
no other limitation than sound discretion and 
the federal constitution. Jn other words, that 
the legislative power of Congress is as com^ 
preheush'e as tnat of the territory itself would 
be, if it, instead of the general government. 
Were permitted to exercise all power over Its 
own concerns, which might be consistent with 



ble of all the vexatious subjects which divided ! the constitution or the United States. That 
the councils which made «nd adopted the ; constitution does not guarantee to the people 
Constitution of the United States. Had it not ; of the territories the right to establish slaveryo 
been wisely put to sleep by a magnanimous ' It leaves i hat conoern to the discretion of Oon.t 
compromisie, the c}iarter of our Union would ! gTeR8,Biid the will of the people of the torritc- 
never have been sealed. The same spirit of, ries. But it does (guarantee to every citizen of 
patriotic nationality and forbearance is indis- ' the United States his private property, against 
pensable to the harmbny and prenervatioa of the power of the general government (execpt 
that glorious off»prix)g of mutual concession, of fat taxation) without the consent of the owner 
local in! e^ests, and compromise ofconflicring or just compensation. Although, therefore, 

4 



PRELECTION. 



On tte 17th day of December, 1819, Mr. Robertson, of Kentucky, eub- 
mittedto the House of Representatives of the United States the follow- 
ing resolution, which was adopted: 

^^Resolved, That the committee on the Public Lands be instructed to in- 
quire into the expediency of so altering the laws regulating the sales of 
the vacant lands of the United States, that; from and after the day of* 
,no credit shall be given thereon, and a less quantity may be pur- 
chased, and at a less price than is authorized by the existing laws." 

After consultation, it was deemed prudent to introduce the same sub- 
ject into, the Senate, whereby time might be saved in the discussion and 
progress of a bill. 

And for that purpose, Mr. Leake of Mississippi, on the 20th of Decem- 
ber, 1819, brought the subject before the Senate by a resolution, similar, 
in substance, to that previously adopted by the other House, on the reso- 
tion offered by Mr. Robertson. 

Before the subject had been further acted on in the House of Repre- 
sentatives, a bill passed the Senate changing the mode of selling the 
public lands. That bill . was reported by the land committee of the 
House, with amendments striking out the provisions for cash sales, at a 
minimum of $1,25 an acre, and for a sale of as small a quantity as 80 
acres. Upon full argument, in committee of the whole, chiefly by Mr. 
Clay on one side and Mr. Robertson on the other, those amendments 
were rejected; and, on the question whether the House would concur in 
the rejection, for which Mr. Robertson contended, the vote was — yeas, 
135; nays, 19; and on the next day, 20th of April, 1820, the bill passed 
by a vote of 133 to 23, of which 23" a majority were from the West. The 
yeas and nays were as follows: 

Yeas — Messrs. Abbott, Alexander, Allen, of Mass., Anderson, of Ky., 
Archer, of Md., Baker, Baldwin, Barbour, Bateman, Bayley, Beecher, 
Boden, Brush, Buffum, Campbell, Case, Claggett, Clark, Cobb, Crafts^ 
Crawford, Culbreth, Cushman, Cuthbert, Darlington, Davidson, Denni- 
son, Dewitt, Dickinson, Dowse,- Earl, Eddy, Edwards, of Conn., Ed- 
wards, of Pa., Edwards, of N. C, Fay, Fisher, Floyd, Folger,Foot, For- 
rest, Fuller, FuHerton, Garnett, Gross, of N. Y., Gross, of Pa., Hall, of 
N. Y., Hall, of Pa., Hall, of Del., Hall., of N. C, Hardin, of Ky., Haz- 
ard, Hemphill, Herrick, Hibshman, Hiester, Hill, Holmes, Hooks, Hos- 
tetter, Kendall, Kinsey, Little, Linn, Livermore, Lyman, McCoy, Mc- 
Lane, of Del., Mallary, Marchand, Mason, Meech, Meigs, Mercer, R. 
Moore, S. Moore, Monell, Morton, Moseley, Murray, Neale, Nelson, of 
Mass., Newton, Overstreet, Parker, of Mass., Parker, of Va., Patterson, 
Phelps, Philson, Pickney, Pindall, Pitcher, Plumer, Rankin, Reed, Rhea, 
Rich, Richards, Richmond, Robertson, Rogers, Ross, Russ, Sampson, 
Sawyer, Sergeant, Settle, Shaw, Silsbee, Simkins, Sloan, Slocumb^ 
Smith, of N. J., Smith, of Md., B. Smith, of Va., Smith, of N. C, 
Southard, Storrs, Strong, of N. Y., Swearingen, Tarr, Taylor Tomlin* 
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Bon, Tompkins, Tracy, Tucker, of S. C, Tyler, Van Renssealaer, Wal- 
lace, Wendover, Williams, of Va., Williams, of N. C. — 133. 

Nays — Messrs. Allen, of Tenn., Ball, Bloomfield, Brown, of Ky.^ 
Bryan, Burwell, Butler, of Lou., GannoA, Cook, Crowel, Culpepper, 
Ford, Hackley, Hendricks, Johnson, Jones, of Tenn., McCreary, Mo* 
liean, of Ky., Stevens, Trimble, of Ky., Tucker, of Va., Walker — ^23. 

Mr. R. 0. Anderson, Mr. B. Hardin, and Mr. Robertson, were the only 
members frbm Kentucky who voted for the bill. 

This law was opposed as anti-Western, and when it passed, was be* 
lieved to be exceedingly unpopular in the West ; but with even that pros- 

{)ect of being proscribed, Mr. Robertson, for reasons suggested in the fol- 
owing speech, staked himself on the law, as its author, and predicted that 
time would prove it to be a blessing. And time has, long since, affixed 
its approving seal to that prediction. No law ever enacted by Con- 
gress has been more generally approved, or has operated more benefi- 
cently on the Union, and especicdlyontkepcjndation and destiny of the great 
Valley cf the Mississippi, 

This law established the system under which the public lands have 
been sold ever^since th# year^l820. 
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Mr. Robertson said, that it vas with reluc- 
tance and unfeigned diffidence he had taken 
the floor, to oflfer to the cpmmittee anything 
which he would be able to say on the interest- 
ing subject under consideration. He was not 
friendly to apoloffetical speeches, nor in the 
habit of making them, but he owed to the 
committee an apology for his inability to make 
them any adequate return for their kind indul- 
gence in risiuj^, on hid motion, to give him a 
full opportunity to deliver his sentiments. 

Laboring under Beverc indisposition, he was 
totally incapacitated to do justice to the com- 
mittee, or to the subject which he was about 
^ discuss. TJnd<^ this embarrassment, well 
aware of the ma^itude of the subject, and of 
the delicate and mteiesting considerations in- 
Tolyed in its discussion, and the great interests 
to be affected by its decision, he would 'not, if 
permitted to consult his feelings, obtrude him- 
self on the committee, but would surrender the 
floor most cheerfully to some other member 
who could entertain them more profitably and 
more acceptably than he could hope to do, un- 
der the most fayorable circumstances. But 
the peculiar situation in which he happened 
to stand left him no such discretion, lie felt 
himself constrained, by a sense of duty to his 
state and himself, to giye some of the reasons 
which would influence his yote. 

Haying introduced, early in* the session, a 
resolution, instructing the committio on pub- 
lic lands to inquire into the expediency of the 
measure now under consideration, it was ne- 
cesi^ary, lest he mieht be suspected of a dere- 
liction of duty, to defend the policy of the sys- 
tem he had recommended. 

And haying the misfortune not to be sup- 
ported by the co-operation of some of his col- 
leagues, who opposed the bill from the avowed 
apprehension tnat it would injure the Western 
country, and aimed a blow at its prosperity 
and influence, he felt imperiously called upon, 
by considerations which he could not resist, and 
oolieations from which he should not shrink, to 
yindicate the policy of his coorrte, and endeav- 
or to liiaintain the rectitude of his opinions and 
the intcffrity of his motives. 

He said that he was aot so vain as to sup- 
pose that he would be able to offer to the coin- 
raitteo any considcrationH in favor of the bill 
that had iiot <)crurri»il to thorn, but he did liopy 
and bi'lli'Ve that ha niiould Ih* aoh* success ful- 
ly lo di'fv»iid hix ojiinions with tlio nation, ni'.'l 
even the We^totn conntrv. 



Uninteresting as the desultory obseryation» 
he should make must necessarily be, he hoped 
the committee 'W'ould hear him patiently. No 
one could be insensibleto the importance of the 
subject, pf to the necessity of serious and so- 
ber consideration in deciding on it. It is a 
question in which not only the government^ 
but the people— not only the Es^t, but the 
West — not oply the present generation, but 
posterity must, in some degree, be interested. 
He feared that its importencc is not sufficiently 
felt, nor its character and its tendencies fuUy 
understood 

He would not attempt to give to it any facti- 
tious importance. It is intrinsically as inter- 
esting to the people as any subject that can en- 
gage the attention of Congress during the pres- 
ent session. Whether regarded in its effects on 
the fiscal concerns of the government, or the 
strength, prosperity, and independence of the 
West, or its inevitable moral and political ten- 
dencies, it had strong claims to the most dis- 
passionate consideration. 

.Haying bestowed on the subject, said Mr, 
Robertson, all the reflection tnat its impor- 
tance and a due respect for the opinions of 
others required and his limited means per- 
mitted, and having come to the conclusion that 
the passage of the bilHs demanded by consid- 
erations of policy which he.thought a states- 
man could not safely resist, he could not hesi- 
tate to give it his vote, disregarding the conse- 
qunnccs that had been threatened. He felt 
bound to discharge his duty impartially, and 
he should do it fearlessly. 

He said he regretted that h6 could not co-op- 
erate with his colleague, (the Speaker, Mr. 
Clay,) whose feelings on this subject he ad- 
mired, but with whoso opinions he could not 
concur. 

But he must be permitted on this, as well as 
on ail other occasions of public duty, to pur- 
sue the dictates of his own conscience and 
judgmcut. Acting on his own responsibility, 
if he was wrong, ilwas sufficient for him that 
Tie believed he was right. And on this sub- 

i'cct, others might think an they pleased, but 
ic felt a strong conviction that the adoption of 
the cash system would promote, not only the 
interest of the general government and of t)je 
people of the United States, but the substantial 
and permanent interests of the Western coun- 
try. 

Mr. RobtTlson Vnid, that th'; question is 
not whether the i»lan for selling the public 
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lands now proposed as a substitute for the one 
in operation is unexceptionable or would ef- 
fectually prevent the recurrence of all the 
abuses ana difficultidB which it was acknowl- 
edged had resulted from defects in the latter, 
but only whether it be more ]9erfcct, and better 
suited to the purposes for which the old system 
was established. 

He said that the Senate's bill, like all other 
human productions, however perfect iii theory, 
would, no doubt, in its execution, be found 
liable to some objections. But these, he felt 
sure, would be comparatively insignificant; 
and he thought that the proposed law is not 
only better than the existing one, but as per- 
fect as th6 experience of twenty years, and the 
circumstances of the times and the country 
would enable Congress to make one. 

He said, that in opposition to the bill, it had 
been urged that the present systfem is a vener- 
able one, and not to be changed unless practi- 
cal men should pronounce the change neces- 
sary. He did not profess to be a very ''prarti- 
cal man" or to know more on this subject than 
others; but bethought that no one should be 
denounced as a rash or an unskillful innovator, 
who should, after an experiittent of twenty 
yeart, endeavor to correct abuses and prevent 
diffieulties which it had disclosed, and which 
might produce consequcnoes, which, if not 
averted oy timely interposition, might embar- 
rass the government and disturb society. He 
thought uiat if the system which had been in 
operation for twenty years were known to be 
defective, it should be amended, and that if 
the argument of innovation were applicable 
now, it never would be inapplicable. As to 
"practical men," he said he did not precisely 
comprehend its import. But he supposed that 
those who had observed and felt the operation 
of the present system, from itA adoption until 
now, might be considered sufficiently "practi- 
cal" for all the purposes of the bill; and, al- 
tiiough he was unwilling to adopt the opin- 
ions of others, merely because he might con- 
sider them "practical men," he would tell the 
gentleman from Tennessee, (Mr. Jones) that 
e believed the most practical men in the 
United States, on land subjects, are in favor 
of the change proposed in the bill under con- 
sideration. He would ask, who is more 
'•practical" on all subjects that concerned the 
public lands than a late Senator from Ohio; 
(Mr. Morrow) and who^e opinions hove and 
deserve more universal influence? He had 
been called, by a Senator from Kentucky, (Mr. 
Crittenden) the Palinurus of the Senate. And 
is it so soon focgotten, that lie wished to make 



the remainder io four years, with interest, if 
not punctually paid, and the Isnd forfeited, if 
the whole consideration be not paid in five 
years. The bill before the committee pro- 
poses to sell the public lands for cash, at a 
price not less than one dollar and twenty-five 
cents per acre, and in tracts containing not 
less than eighty acres. 

The first system, he said, having been tried 
twenty years, is ascertained to l^ defective. 
The last is intended to remedy the defects of 
the first, which, it is bclievea, might be ef- 
fectually and safely done. The fi;*8t, it is true, 
had been preparea with great care, and was 
considered^, wnen adopted, better adapted than 
any other that could then be devised, to the 
ends for which it was instituted. These ends 
were, 1st. Revenue, and 2nd. The promotioii 
of the general and substantial interests of so- 
ciety, by extending population and encourag- 
ing industry, and tne domestic, social, and 
civic virtues. But, said he, consistently with 
these pui^ses, it is ascertained that it cannot 
be fully executed. The experience of 20 years 
had demonstrated its inefiiciency and its ten- 
.dency, from abuse and accident, to conse- 
quoaces unforseen and mischievous. Instead 
of proving a sure resource of revenue, he be% 
lieved that, 'ere long, the treasury could not 
rely no it. Instead of meliorating the condi- 
tion of the poor, it had often been an instru- 
ment in the hands of the rich, by which they 
were enabled to oppress that class and enrich 
themselves. Instead of strengthening the 
tJnion and enriching the country, he feared 
that, if persisted in, it would tend to weaken 
the one and embarrass the other; instead of in- 
creavsing the resources of the West, he believed 
that it tends to their subduction; in short, he 
believed that it could not be continued in op- 
eration, without creating the most unpleasant 
embarrassments in the government ana among 
the people. That it was defective, he said, he 
belie vca all acknowledged. But, in regard to 
the nature and extent of its defects, their opera- 
tion and ultimate tendency, and their reme- 
dies, thiTc was a'diversity of opinion. How"* 
ever, for all his purposes, it would only be 
necessary to show one radical dt'ft»ct, and that 
the propo><c'd substitute would remedy it^ 
without producing any bad effects that legis- 
lation could prevent. 

This radical defect, he said, he found in the 
credit given to the purchaser, and he believed 
that the most serious difficulties that had oc- 
curred, or would occur, under the operation of 
the credit system, might bo ascribed to the 
credit. ' 



the adoption oi the system now proposed the * Mr. Robert=;on said that he should not ven- 
last act of his long pofitical life? That he felt ture Io state that the revenue had been dimin- 
and avowed the necessity of reforming the ! ished by the sale of the public lands on credit. 



present- system? And, said Mr. Robertson, 
the voice of the people will applaud him for 
his patriotic purpose. 

By the law now in operation, said Mr. Rob- 
ertson, the public lands arc sold in quatitities 
not less than one hundred and six+y acres, and 



It wan inipo-isible toatceriain, with certainty,, 
whether there had been any diminution in ita 
amount, as the ca*»h syMom had never been 
tried. But he would veniurc to predict that 
there would, in a few years, be a loss inevita- 
bly, uulcjss the bill before the committee should 



at a price not less than two dollars per acre, become a law. It was well known, he said » 
one-fourth to be paid at the time of sale, and th.it application had been made, by the par- 
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^kmsen of public lauds, for vpMur years snaocs- , Tcmaiuing Uireo-fgufths of iha aoDsideratiou. 
0ively,foriiidolgcuce, and that laws bad been Under t£c luost quspictous circumstanoos. 



repeatedly passed, exempting from forfeiture 
lands w&icn bad beon purchased qu cre4it, 
%Bd for which the purchasers had failed pun0- 
taaliy to pay. This kiud of indulgcDce had 
almost become a^ matter of courfic. It had 
peen czteiided, with a few exceptions, annu- 
ally, for more than ten years. He beiidved it 
had never been refused, aiid he doubted wheth- 
er it ever would be. A bill had been engrossed 
this morning, extending the in4ulgenco one 
year longer, an4 It is obvione U)8i a similar 
law mnst pass at the next fcossioji, and for 
mwa^ cotisecutive years, or ihe dcbtiirs for the 
public laBd;^ must be subjected tp great dlK- 
tvess, and many of them to min*. Mr. Robert* 
son said' that he did not wish to be under- 
qtood as intimating that the indtilgenotcs hore- 
U)fore given were unnecessary or improper; on 
th^ centraW, he was ssre that they had been 
pfoper, and that It would be nece^saiy to' te- 
hew them. But he thought that that policy 
i^st be unwise which subjected the national 
legislature nud the people to such vexatious 



9omo of the purc]iasers must unavoidably 
become delinquent. But if misfortuno or c»- 
lamity should fall on the public debtor, or tho 
ourreuay should become deranged, or the seft- 
«ons u;ipropitiouS| or ihe market for agrieultu* 
ral pro(iucts dull or unprofitable, how would 
the debt be puuetiuilly discharged? But, said 
he, add to these considerations tho exorbitaat 
prices which' the advantages of credit tempt 
the apeeuiator to promise, (which is tho mont 
fruitful source of accuimdation) and which it 
is inn>ossible that hccan ever pay, and how in* 
cVitable is tho growth of the land debtt It 
must c#mtinuo toincroimi as long>a8 credit shall 
be given. 

Such a system, daid ho, liable tcrso many 
contingei^cies^ must be intrinsically defect iye. 
It Could n<|t long .be continued in operstina, 
without dealing the eudrt of its institutioQ. 
It -cquld not bo^ executed. Ho would not say, 
if persisted in, it wquld eventuidly create a 
debt so large that it neVer could be paid. But, 
ho yrotxld say, and was bound to believe, that 



embartrasemehts, and tha^ any s^jTstem which .the debt would becqiBe 00 much alimented, 
required such tompocory and mitigating cxpe- th^t its entire collection would be difficult,, tg- 
dients in its operation, mu^t be ra^fically de-.imotc, doubtful and perilous. And ho should 



fective. The. necessity of continued indul 
gence indicated very cleariy the necessity of 
changing the system w^hifeh produced it. In* 
deed, said he, every atgumcnt that h{u> been 
or could be urged it^i'avor of indulgefi^, tends 
strongly to show the propriety of refuHiug, in 
future, that credit which. ha^ rendered- such ar* 
gamentB^roper and necessary. 

lie said 'tnat he had freq^iently heard it 
stated, and his friend from 'i'enncssee, (Mr. 
Jones) had reiterated, that the accumulation of 
the debt for the public landn, and the inability 
of the debtors to di^cha^ it, rcsuhed from 
temporary and accidental oauses, and that it is 
not probable Ihat the indulgence thereby ren- 
dered necessary woulfj long be required. 

He would not, hesaidt enter into an oxami- 
Aation of thoeecircnrastances alluded to by the 
eentleman in support of that opinion, because 
ueh* character veudered a minute investigation 
/of them unnecessary. He thoughb it easily 
demonstrable, that the causes of the accnnHi- 
lation of the debt were neither accidental nor 



temporary; they existed in thtj nature of the ianjl, in thi^t event, it will have bceti unfortn 



system, and would continue to produce their 
results, as long as it should be kept in . opera- 
tion. Ihe* circumstances mentioned by the 
gentlemen may have had some influence oh the 
extent of the increase, but, if they hod never 
occurred, the debt would have grown, and in- 
dulgence have been necessary. The debt had 
been gradually accumulated for many years — 
in good times, and in bod times, aad under aU 
circumstances. 

It could not reasonably be expected tliat nt 
man, who should be able to pay only the l^rst 



not attempt t6 disguise his apprehension that 
it never would be entirely colteated; or, if col- 
lect6d, that it would bo under ciroumstonceS' 
which would prqvc that it would hav« been 
better that 4t had never been either contracted 
or coerocd. He felt cohiix^lled to believe, than 
if the credit system be coiftinued much longer, 
the government would tiecessarily Ip^e a great 
part of the proceeds of salcs> or wqiild havo to 
secure them at the expense of tho boat intereetH 
of the Union. 

He was unable to perceive how such a di- 
lemma coutd be avoided. The people could 
not pay the debt now dtie; that debt must ih- 
crcase^ the cauM(9:^ are peimanent, and the effectn 
inevitable. - When, and how, he asked, would 
it be cuUeCtod? If it will be difKcuUor impoA- 
siblc to collect twenty-two i\iillion, how much 
more difficult will it be to collect, with safety , 
one hundred millicm? Will you refuse further 
indulgence, ahd thereby subj^^ct the land to for- 
feiture? Then, passing by other consequences, 
yqw distress and ruin many of the purchasers ; 



ni|tQ for them that yon gave them credit. If 
yqu rcAisc indulgence, confusidii, disafKHstion, 
ai)d oppression will follow; if you grant it, the 
goyerament loses revenue. Gentlemen might 
chgose their alternative. But it is certainly tho 
province of an eiiligfited policy to prevent this 
dilemma, when it inightbe'possible, by oppor- 
tune intcrp«fsitiot\. This, he thought, is now 
practicable; but no one could say how long |t 
W(}uld bo so. And if, by such interposition, 
tho government should sell its lands for 34 
cents per acre less, (the difference between 



installment for a tract of land, could transplant ' t^s)^ payments under the two systems) it will 
himself and family in the Western wilds, open I be ipore than compensated, by certainly iii 
a farm, build his "houses, support his family, 'getting tho Whole amount of sales, 
and be able in four years, to save, hy the enlti- 1 Mr. Robertson said, that it was uRele5>5 to 
ration of tho soil, as much as would pnv the t;^l|{: tohimof th£ security tho govrrninpnt po5- 
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fKMBefi* hy liolding tho Utlo W the }&nd. This 
ooeuritr is only nominal; for whiles by holftiug 
it, witJDi a heavy and ruiiKtui debt impending 
o?er your land debtors, you keep theni' com* 
parativoly in a state t>f dependence and tchau- 
cy, you will, at Xhe sanHj time, be unabl« or 
imwilling to evict thcm# and hcU thdr housK*^ 
to hungry speculators and Ktrangcr^. Btit. if 
you should wi hcU, it would be an oi'l^ut that 
might be deeply felt, and long deplored. 

Tho home m a freeman, said tie, is dear to 
hie heart. It is sac rod; it ie the centre cff his 
affections and of his happiness; it' is the sanc- 
tuary of hie wiib and eaildron. It is Visc- 
erated br being bis. home, and ofton endcaifed 
to htm hij being the birth-place df his little 
6ncs. Will you renturo, for a paltry consider- 
atioDf to tear this from him* and thereby strike 
into wild and discordantcOmmotion, all those 
tender strings? He folt, he said, that he was 
touching a aeli<iat<)8ubtcet,ou which it would 
be painful to dilate. He would* therefore, not 
pUFBUo it, but content himself by having hint< 
cd at it, widi barely opening the door to tho 
view of some of the eooaequcnces that wouhi 
attend tho credit sjrstem. 

Mr. Robertson said, that aU his observation 
and experience tau^t him to believe that oiiy 
ponnauent system of credit, national or indi- 
vidual, is pernicious. It is unnatural and se- 
ductive, and had generally brought on those 
coneeraed in ito operations, distress, mid not 
ttnlre^mently ruin. It is nationally a Pandora's 
b<xK. ^hat else, he asked, was more fruitful of 
the distress with which tl^e. people of the 
tTnitcd States are now so much afflicted? 
And what else is the oause of tlie magnitude of 
the land debt, and' its coucomitaut embarrass- 
ments? Would not the people now be in a bet- 
ter condition, if it liad ' nevor been iiunirredV 
And would not the Western, country, porticu*- 
larly, be more prosperoi^ and independent, if 
ceedit had never been given on the public 
lands? Would it not be, in relation to the gen- 
eral geveminent, out of debt? 

But, in addition to the objections ho had 
raen^oned, he said there were many others to 
the land cr^it It deceived and embarrassed 
th^ purchaser. It compelled him frequently 
to promise too high a price for his land; it 
tempted him to go bevond his means; it 
placed the occupant in the power of the nou- 
resident speculator, abd^ subjected the pur- 
chtaei^, of every descripiton, to the control of 
oireum»tances which they cauld, uot foresee or 
avert, to the caprice of fortune, and to the 
mercy of government. 

The purchaser, said he, if there were tio 
credit, would }iot have to complain of the vi- 
tiated paper currency, nor to reproach the gov- 
emmcut with refusing to receive of him such 
depreciated paper as he had been compelled, 
in nis transactions, to receive; nor woiud the 
capitalist be able to unhouso the poor man, 
with family, who had enhanced the value of 
the aoil by improvements, and who, without 
his faulty had become unable to pay the whole 
price for it punctually; nor would the mm of 
Congr^ea be aanailed wiih reports of neforious 



speculations, in fraud of the goyernment, and 
to the injury of the poor. £ook« said he, to 
Alabama. What, but credit, was the cause of 
the: exorbitant prices bid them for land, ot' of 
the great spoenlation^ that had been made 
there or attempted? Would not manv, who 
purchased there, be unable to pay? Was not: 
the magnitude of that debt alarming? He 
did not, he said, wish topursue this part of the 
subject; ho had no douot he was sufficieiUly 
uudcrstood. * j 

' Mr. RobertscNi hero observed, that the ob* 
joctiqus to the credit system, which had roost 
inllurYice with him, were of a character diffbrr 
cut from thoee, which were merely financial or 
periion^l, aud. of infinitely more consequcnco 
ID view of wise .policy and euligfatengd patri*^ 
otism. They grew out of the moral and .polit- 
ical, tendeneies qf credit between the people 
and their government. This was, \fi said, ai^ 
embarfassiiig topie; hut his duty would not 
excuse its pretermission. He could not avoiii 
it.' Itla.y across hia way. He should, there* ' 
fore, ^ve his oj^inion in regard to it without 
diftguiso, . - 

History, an4 a knowledge of the nature of 
republican government, ypfoved, that the rela- 
tion of grediti>r and -debtor, ought not to exist 
between the government and the people* It 
begets obligations, and interests, andieeling*, 
iucompatible with the genius of free institu- 
tion0. If the citizen must stand in iHat rela^ 
tion to Iflt gqvemment, it is be$t that he should 
be the creditor. If ]^e stand in- the attitude of 
debtor, hJA interest may^ not be the interest of 
the government, and his feelings may not al- 
ways be in accoidance with his duty, ^ytj 
the objections to f>uch a relation are multiplied 
and strengthened when it is permitted to exist 
between the goveniraeut and an entire comma* 
uity^ or ^ large portion of the whole popjula- 
tion. It is mon that the government m^>Y bo 
compelled to feel its own impotency, and thft 
supremacy of those passions which it was in- . 
stituted 1o control; and it is then that it may 
be in danger of degenerating into a govern* 
ment of men, and uotof laws; of passions, aud 
uot of principle«i{ oC arbitrary force, and not of 
enlightened public opinion. ', 

H«i said, that it had been Tery seldom the 
policy ot governments to encourlige or permit 
this odious a'ud dangerous relation pennaneut- 
ly; and most of thqse that ever did, had left 
striking memorials of its impolicy. In Qreat 
Britain it exists to a great extent; and there, ii 
is true, it is not deprecated by those who ad- 
mi;iii»ter the goveriHuent, but is considered by 
them the bulwark of the constitution, it for- 
tifies that govornmeut, by making it the intcr^ 
est of the opulent and iuflueutial to maintain 
it. In this mercenary way, public. seutimeut 
is stifled, aud instead of being eudaifgered,. 
the goveniment is almost impregnably en- 
trenched behind wealth and aristocracy. 
Therefore, in England, the public debt is con- 
sidered by many a public blessing. 

But, for the same rea.sons, he believed that, 
in frcegovenimcnts, it would be considered the 
greatest curse. What would be the conditiou 
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igt^tt^midf if, histead of being the debtor, she 
Iras the creditor of her 9nbject8? Who would 
tliezi be the mimsterial champion? Who would 
then preserve the gorernment from revolution? 

Mr. Robertson said, that he did not mean to 
argue that the creation of a large land debt 
wbnld eventuate in the disruption of our hap- 
py confederacy; but its tendencies would be 
towards disunion. If, saic^ he, in Eiiglai^d, it 
is neeessarv to the existenoe of the ^oveni- 
mont, that it should be deeply indobtA to its 
subjects, he would submit it ty serious consid- 
eration, whether, in- the United StAtes, the 
Union would be strengthened or cemented by 
permittiag the citizens to be largely indebted 
to the govemracnt? 

If, in England, thd indebtedness of tlic peo- 
ple to the government would endanger its sta- 
mlity, would, ft bo wise or safe to maiutaiu Xht} 
converse of the prc^iosition here? 

He ^bought no argument could be derived 
from the peculiar character of the Ameri- 
can institutions or people, sufficiently strong 
to reader it prudent policy here, to encourage 
or permit a large body of the community td In- 
come largely indebted to the government. On 
the oon^rafy, he believed that a practical or 
philoS9phical view of th^ peculiar cbntexturc 
of the American institutions, would show that 
such an experiment would be as dangerous 
here as elsewhere. In thfs free country, said 
Mr. R., public opinion is the substratum of the 
political &bric, and the attachment and confi- 
dence of tho people constitute the ccmpnt 
which increased its strength and preserves its 
•ymmetry. 

Without the aupporl of the first, the whole 
Buperstructnrer is prostrate; forfeit the last, and 
the fairest and tnost sacred temple of liberty 
on earth is in dilapidation. It is not ntde- 
Btmctable, and depends n;tore on moral than 
political priiusiples. 

• The peculiar confonnation of the federal 
government — -being "imperium in imprrto*'-— 
enhances the value of public sentiment, and 
renders it more necessary to the stiibility of 
constitutional authority that popular confi- 
d^ice should be preserved, and the whole mor- 
al strength of the body politic kopt undivided 
on the side of the Union < The union of the 
states, he said, was the first object of the eon- 
Btitntion. Nothing should bo enconVaged that 
could weaken its ties. They are few Mid weak 
enough. Local feelings and Sectional jeal- 
ousies are already suffieiently strong and nu- 
mertftts. He feared it might be nn-ss^e to in- 
erease them; it might do mischief; it could net 
possibly do ^ood. He repeated, that hd did 
not mean to insinuate that.the Western debt, if 
segmented to even dbc hundred million, would 
destroy the Union. . He could not utter such a 
sentimont. But he did mean to say that such 
a d^t would inevitably tend to inspire feel- 
ings and generate interests, at |W2(r <with tho 
fandamental principles of the Union. He 
hoped that thcrfs would always be too much 
American virtuo and good sense to permit any 
eircumfttanoee to produce such an awfttl eota^ 
«VQ|>be a9 disBoltitiofi. 



But ho WAS an unsafe guardian df the consti- 
tution, who would do or pcnuit to be dond. 
while ho could prevent it, any! hinjr that migh^ 
provoke any attempt, or <*vou inclination, ta- 
wardi its dcstniotjaii. Mr. Robertson Paid ho 
felt devoted. to Western interests, and had 
grfeat confldcnee in W'estcm virtues, moral and 
political; but, on a national question, which 
should be decided on national principles, ho 
W4rald be guilty of incfivism if he were to act 
under the influence of local or nectional feel- 
ings. He was not so Godwinian in hi^ opinion 
of numan nature, nor so Utopian in his politi- 
cal prin^plcrs as to legislate on the supposed 
perlectabtiiryof tlie one, or praetifal mfalli* 
bility of the ' others. Legislation should bo 
adapted to men and things (l^ they are, and 
eVory legislator should regard tlie passions, as 
n^ell as the virtue of human nature. Whyifl 
tty'Said he, thitt manners govern laws? Whr 
was it tBat Solon, when a^ked whrther his 
laws were its perfect a^ h'e could make them, 
replied,^ that they were as good as the people 
would liear? 

Mr. Robertson said, that the people of the 
West are attached to the 'general government; 
he did not wish to see that attachment liliefi- 
ated. They arc patriotio, and lie did not wish 
t4) have that patriotism diilled by any system 
of public policy, which, he feared, if persisted 
in, might have- that effect. Their feelings, 
said he, are with the Union. Do not provoke 
indifference; do not excite their jealousies or 
their fears, but encourage their confidenco bv 
deserving it. Then, indeed,.' they would al- 
ways be found among the first in your councils 
ana in your fields. Then do not weaken, but 
strengthen the* ligaments that bind tho body 
politic, and you will diffuse health and vigor 
through the'systera. 

But, said' he, how different may be its con- 
dition, if, by continuing this credit system. 
Congress Should compel the West, infself^dc^ 
fdiice, to oppose in a body the passage, or re- 
sist tho expcutipn dt laws which it may be the 
interest and wish of the Soat to enact and to 
enforce, or should give, the East an ehffine with 
which it might annov and oppress tno West, 
or should distract and pervert the pubRo coun- 
cils, and Array tl^c East and the West Against 
each other, shduld this state of things ever 
oeciir, (and that it must sooiK;r or later, under 
the present system, if continued, seemed to 
him as inevitable as th^ decrees of fate) no 
man should ^hut his eyes to the consequences 
that toust follow. Ha would not portray them, 
but^c efliect that would bfeproduced on the 
feelings and policy of the West, and on Hie 
legislation of Congress, not to look at ulterior 
results, must be seen by all who are ac- 
quainted with human nature, or the history of 
the world. Would not tl>e West be interested 
deeply in indulgence, whiletho other members 
of tho Union might be inclined, or even ne- 
cessitated, to coerce pavment? Might not a 
Western party be created, (and would it not be 
formidable?) with anti-national interests and 
feelings? Would not the people of the West 
exprrt and require indulgence? Mighty they 
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not be villing or coDipoliod to moko sacrifices j Orecn Rircr less unitod ih interest and feeling 
to obtain it? If oppoicd^ inigjit tbcj not be tbau the people west and cast of the Alleghany 
exasperated? If aoftrated* might tbey not feci' immntaiusY Are tlie citiscns of Keucacl^ 
it tbeir duty to roRi&t? Mi^ht not indulgence | less attached to their State constitutioa than 
become a prominent feature m Western* policy? the western people are to the general, go vom- 
Might uoc piojubera of Congpcsc bo elected mcnlV He said, that the nature of the eonfed> 
solely with a view to the indulgence? Idight ' eration would prove-that S. federal land debt 
they noU be willing to make logif^lativc com- ^must be infinitely more mischievous than any 



promisos to' attain the only- end of their elec- 
tion? ^ould not the East thys have an ascen- ' 
deney, almost irresistible, over the West? 

From such a humiliating^ and perilous pre- 
dicamentf Mr. Robertson said he wonla, while 
it wosyet por^sible^ rescue the Western coun>- 
try. The mammoth lai^d debt, if permitted to 
grow, would be sufficiently calainitoHS 4f it 
should only lead to some of ihe ooiiscqucnccs 
.ti which he had himted. ^uch consequences 
it was the duty of every citizen to avert. He 
know, be eaiu, that he wouJd he told, that the 
people of the (Jilted States are to</ virtuous 
and enliffhtcucd to pcrniii a sectional debt, 
however largo, to iafiuence their political^fcel- 
ings or conduct; but he was not yet prepared 
to bdieve thst human nature is so fhr subliTu- 
atod in the llnited States as td be ekempt from 
the vafiuence of intcr6sl,^^8ion,,or ambition. 
He said, that if any illustration were necessa- 
ry to show the effect pf a land debt on legisla- 
tion and local parties, an experiment had been 
made in Kentucky, which f urfii^ed a very ap- 
positc exemplification 

In that state tlu^re ^'as a large body of the 
people indebted tD the government for lands 
purchased south of , Green River, on credit. 
The debt hhd becA due many years, but at 
every session of the legislature, iitdulgence had 
been' granted siacc the debtj became due. 
Mciftb^ had been elected to the legislature, 
with instructions to obtain a further Indulg* 
'^nce. . A promise to piDcure it>, or the belief 
that they would make al) necessary efforts, 
Was geiysrally a "sine qua nen" to their election, 
The Green River country had. become very 
strong, and its indulgence had become a sort of 
party que^on-^a political hobl^. It is bc- 
iieved that it has frequently been the subject of 
"legislative compromises"— the consideration 
.for other laws« and other ld.ws theconsidei'ation 
for that. He believed that it is now consider- 
ed almost a matter of course and of right. He 
had no doubt that it had freqnenUy been 
granted against the free consent of the legisla- 
ture, and liad been the n^ans of passing laws 
that otherwise would not have been enacted. 
That statefiiad not yet gotten the debt in; he 
.had doubts whether it ever would— ^the pros- 
pect being no better now than it was Quany 
years ago. 

He said, that he believed that thoGfecn 
River indulfl^nce had been somotSmee necessa- 
ry, and he did not know that it is not, even 
yet, proper; but he had alluded to it to ^ow 
the effect of a .land debt on rctcnue> on party 
elections and on legislation. If, said he, suUi 
have been the fate and efl^tii of a Green Biv- 
er land debt in .Kentucky, what roust be tiiie 
consequences in the United States of a Westtem 
\lebt? Art the .vitissens ^oulh nnd no!th of 



state debt, under any circumstances, on ac- 
count of the magnitudo of the debt, and -thd 
confliction of political interests, and feelings, 
and obligations, not merely in the West, but 
in the East, and the North, apd the South. 

Ht said, that if he' should be compelled to 
select any portion of the popultftioa of the 
United Btatos to defend the Uirion, in any 
emergency, hetShouM look to the West. 

He cofncurred failv with his coUeaguo, (Mr. 
i^rown) that the people of the West are as much 
devoted to the general interef^^ of the Uniqp, 
and would mVike as many soerificos to maintain 
them as any other portion of the American 
p<«)ulatlon; and if It would not be deemed in- 
vidious, he Would say more. .They hav« giv- 
en m<hiy and signal proofs of it. Bjut this, ho 
said, is no argument m favor of \ibc credit sys- 
tem^— A system that would, in its ultimate ten- 
dencies, t^onflict with those national feelings' 
that now animate them — ^buton the contrary, it 
is a persuasive one against it. Having now 
the warm and oordial support of the West, it 
would not be wise to persist in a course of 
measures' that must inevitably tend to stifla 
those moral impulses which prompted to it. 
He would invigorate the arm, find aistend tho 
heart of Western patriotism, and not paraly^ 
the one. and contract th,e other, nor nerve the 
one and steel the other against the-comroon in- 
terfests. He would repeat, that he did not be- 
lievothat, if. the land debt should increase to 
any amount, the. Western people would resist, 
by force, its collection, or desire *he subversfon 
of the government to avoid its payment, ^u^ 
he asked, if it could bo prudent, in a goveim- 
ment depending for its existence and support 
on publie opiuioa^ to make ittheinterestot the 
people to embarrass its regular operations, or to 
resist its laws? And, said he, mi^t^not a 
lar^ debt, hanging over one moity of tho 
nation, create, tfarougholit the whole, interests, 
and feelings, and conduct, notc^oulated to ad- 
vance the happiness of the people, or strength* 
en constitutional authority? 

Every government that eycr had to encoun- 
ter a large popular debt, had felt it, to be a po- 
tent adversaiT. W^hy did Lye'ugus and So- 
.lon abolish all debt in theorganieation of their 
systems of government? Why did the Roman 
Plebians, after being oppressed by their Patri- 
cian creditors^ raise the standard of revoH, and 
retreat tomon^ tour 7 And Why did the Patri- 
cians ultimately submit? And what were the 
progress and effects of tho lon^ struggle? If, 
said he> the land debt be permitted to accmnu- 
late, and its enforcement be. attempted, the West 
may not resist; it may not murmur; it may not 
evince sensation*, even; br.it the debt might not 
be collected, and he did not wish to se^ the 
pxpcrinr^Pt tried. Thorn .w no necessity t» 
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toaire axnr esqimrimoiit on tho temper of the 
West. We8ten> freemen would ^ever willing- 
jy "give up the ship." They Would nerer se- 
eede, unless disfranchised by those who ought 
to be their friends; and, if they ever should 
retreat to the ^sacred mountaiui ne hoped there 
would be one MeAfnitt^ and one Vaftriua 
among them, who woUld be able to rally them 
again under the. standard of the Union. 

But k could not be the interest of the United 
States to persist in the system which could 
produce any consequences which it is the duty 
ot every enlightenea and patriotic statesman to 
prsYent— a system that would engender di^- 
ctord and party feuds, and excite ieiuousies aiAi 
discontent, and perhaps iasuboraination. 

Eyery consideration "^hich could operate pn 
Ikismind, he said, strengthened, his conviction 
that the credit bystem could not be executed, 
«s. if executed, that it wovld do much mis- 
oliiff. In its exebution, it would defeat some 
of Ihe ends for which it Vas established; and 
he thought it required no argument to show 
that a system, whose operations are incompat- 
ible with its designs, and subversive of the' 
first purposes for which a goyernment was in- 
stituted, and which counteractp the policy of 
wise legi illation, ought to be abolished. That 
the credit system is such an one, he had en- 
dcay<ffed to sh^w. It oughts therefore, he 
thought, to.be repealed, if one less exception- 
able could be substituted. He thought the 
bill under eonsideration furnished such an 
one. It remained, therefore, for him to offer 
some reasons to show that the mode proposed 
is better than that in operation. 

Mr. Robertson said, if he had been success- 
ful in his attempt to prove that the'credit 8y6*> 
tern is defective, because it is a credit system, 
it would be unnecessary to consume time by an 
effort to show that the cash system will be 
preferable, so far, because it will be a cash 
i^ystem. As iht strongest general coiisidi^riw- 
tiODS which, in his opinion, conduced tb show 
tho superiority of the cash ovci the credit sys- 
tem had already been- anticipated in his en- 
deavor to exhibit'some objections to oreditan 
the foregoing part of his argument, he would 
not reiterate them. If he had shown the de- 
feotiveness of credit,. it would necessarily fol- 
low that the proposed system is, quo aa hoc, 
preferable. 

Upon that ground jbe was willing to rest the 
comparative .merits of the tVo systems, so far 
as it might depend on the two leading and 
characteristic features of credit ond cash. 
These arb so important ana controlling, that a 
comparison of the more minute traitS' would be 
unneoessary; because, whfvtever miglit be its 
results, they oonld have no influence in the 
decision. But, if such a comparison could be 
at all material, he was sure it would.result in 
showing the superiority of tho proposed over 
the existing system, in every feature in which 
ther differ. 

The principal of these, in addition to credit 
and cash, is the minimum quantity of land 
and of price. The reduction of e<ich in the 
'bill under coiiRideration is intended to remove 



the objections that liad been itrged to tho sub- 
stitution of cash for credit. And in this it la 
siDffolarly and completely successful. 

He thought that it would .be fair to conclude 
that the bill ought to pass. That it ought* 
there could be no doubt, unites objections 
could be urged to it more formidable t;han thosa 
to which the existing law is liabVe, or argu- 
ments ag&inst it stronger than thosa which 
were pressed against the latter. 

He said he had heard only two objections to 
the prcmosed system. 1st. That it, would op* 
press tne poor man, by giving the capitalist 
and speculator an unreasonable and unmst ad- 
vantage over him. 8ud. That it would retard 
the population and dimihish the influence of the 
Western count)^. He believed that no other 
objections that are even plausible had boen or 
could be made, and these he considered by no 
moans formidable. He thought that a very 
slight examiaation would be sufficient to show 
that they are both evanescent. He expectjed 
results from the cash system, in its operations 
on the poor, t^e rich, aad the Western couur 
try, the opposite of those appreihcnded by ltd 
opposers, and which he should endeavor brief- 
ly to exhibit, iA the course of the notice he 
snould take of the objections. 

But it should not, said Mr. Robertson, es- 
capcL notice, that if the objections are in them- 
selvijs true, they constitute no sufficient argu- 
ment to prevent the passage, of the bill; for, if 
the interests of the government and of the body 
of the people require its passage, it would bo 
unreasonaolo to deinana or permit its rejeo- 
tion, merely because a particular <class of the 
community or district of country.might.be in- 
jured by it. Otherwise, all legislation would 
not only be nugatory, but unjust; bccauso 
ever]^ general law, however mucn it may pro- 
mote tjie interests of the majority, mustue in- 
compatible with some individual rights or in- 
terests in 8ociet;y. Therefore, the political 
axiomr7that .private interests should be sacri- 
ficed ^on the altar of the public good-— would 
be a sufficient answer to the objections, if they 
were founded upon correct hypotheses. 

But, he said, if it were material to take more 
particular notice of the objections, he thought 
il was As nearly domonstrabie as any moral or 
political proposition, from its nature, could 
00, that the cash system would not only dimin- 
ish and embarrass {peculation, but promote 
the interests of the poor, and the permanent 
and substantial welfare of tho Western coun- 
try. 

He believed that no other system would tend 
more to those results, unless it should be one 
by which • the public lands should be gratui- 
tously distributed; and, for such au phe, ho was 
unwilling to believe that there would be any 
serious advocates. If there were any such, he 
wxiuld recommend to them the immediate abro- 
gation of tho credit system, and the substitu- 
tion of 'an Agrarian law. 

But,.said hci the public land being a com- 
mon fund, and Congress bein|[ its depository, 
it is their duty to dispose of it in suah a maji- 
ner a.^ to promote the common interest. f*hey 
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are bound by their trust to sell it, and to those 
%ho can }%7 for it. And he thought it could 
not be matter of complaint that Congress, and 
notanyparticnlar class of priVate individuals, 
ahoola prescribe ihe terms of sale, and that 
such terms should be offered as "vrouM pro- 
duce the'raost gen^id good. Neither the poor 
nor the rich have any right to coraplaip, if 
credit shodLild be refused. If they are unwilling 
to purchase the public lands on the terms pro- 
posed, they willretiiin their' money, and the 
public its lands, and no 'injury' is done 'to 
either. 

By the poor, he said, he understood, as re- 
gards the argtiment, not that tlass of society 
who are in a state of pauperism, but those who 
are, comparatively) in a state of mediocrity, and 
arc unable to purchase land for any other pui<- 
pose than to occ\ipy it. Under the credit sys- 
tem, a man who has no Qioney cannot pur- 
chase; to be ftble to buy public mnds he must 
hava funds, and as tunch as .will be required 
by the cash iiy^tcm. Gentlemen,' he said, had 
argued against the bill as if they believed that, 
under the credit f^^steYn, a poor man, without 
mon«y, could purcnase ahoroe; and that, there- 
fore, he "#ill be excluded by the bill from 'all 
Sarticipation in the purchases ofpublic lands, 
ut he is alfeady excluded. Who can pur- 
chase no^, that may not buy, and as eaailjy 
under the ?ash system ? Who will be excl uded? 
]^ot the map without monev^ he cannot pur- 
chase now. Not the man wlio is now barely 
able to pay the first instalment for one hun- 
dred and sixty acres, at the minimum price, 
for he would proceed to show that the same in- 
dividual might purchase, -with more certainty 
and more to his advantage) niider the pro- 
posed system. 

tinder the existing law, a man cannot pur- 
chase for himself a home, even if there were 
no competition, unless he be able to advance 
eighty dolliirs; and if he be a prudent man, he 
will not purchase at ail, if that eighty dollars 
be the whole amount of his pecuuiarv re- 
sources; for, before he can procure a title, he 
must pay two hundred and forty dollars more, 
in three instaUments, or forfeit his land, with 
his 80 dollars advanced, should he be unable 
to make punctual paynient of the whole price. 
If the credit should tempt him to make the 
purchase, under the expectation of making 
the money to discharge the debt he incurs, or 
of indtilgence if he "should fail, he subjects 
himself to all lose and embarrassment thatmay 
result from accident or from the fluctuation an<i 
depreciation of the currency, and places him- 
self in the power of the usurer, the speculator, 
and the govemtnent. The land 'would not be 
his, and he could not be considered an indc* 
pendant citizen in the sterling import of those 
words. The little pittance he may, by indus- 
try and economy, be able to save, he cannot 
consider his own until he shall have paid £or 
his land; the land is not his until ho can get a 
patent. Ho may be dependent on the capital- 
ist for money to procure the title and save his 
home from forfeiture, of must tupplieatc the 
indulgence of Congress; and, at last, aftct 



having removed hid family many hundred 
miles^ and improved land which he considered 
his own, either the hungry speculator may 
take it from him, or the humanity of the sov- 
ernment must interpose. And if he should dio 
before he shall have made complete* payment* 
he leaves his helpless family in a strangfe and 
j foreign land, without a home: 

But the credit system induces the specula^ 
tors, as well as others, to bid a higher price at 
the sales than would be given in cash, and 
frequently more than the value of the land. 
Hence the poor man, with his eiahty dollars, 
is Almost eutirdy excluded from the sales. Ha 
is afraid or unable to compete with the rich 
man, or with the speculator. The consequence 
is, that the rich and adventurous monopolize 
the best land, and leave only the refuse to dia 
other class. 

The specuhitor'buys as much land as he 
can make the first payment for, under {tha 
expectation of being aible, before the expira- 
tion of five years, to sell it for a' higher price. 
He has, by law, five years within which to 
make this experiment, and as much longer as 
he can prevail upon Congress to indulge- him; 
hence, it so often happens that the first is the 
last payment, and that indulgence b^omes so 
necessary and so fre^ent, and that the land 
revenue fails. If the. purchaser for specuia- 
tion can, while the gqvemment t^ill indulge 
him, sell the land to a man who wants a hbme, 
but was not able to bid ogtindt him at the pub- 
lic sale, he will sell on a long credit, at ft 
higher price thati he promised — a much high- 
er price — and by transferring his certificate, 
wiU interpose the* poor maiv fctween himself 
and the gfovemiuent, with a liability to pay* 
the remaining installments, with all th^ accii- 
mulation of iliterest, and with all other luibil- 
ties incident to th6 credit. If he cannot sell for 
more than he promised to give, he repeats his 
application to Congress for indulffence, and 
they continue to grant it. But, if it should be 
refused, and the land forfeited, the adventurer 
will only have lost the amount of the first pay- 
ment which he had advanced. 

What better terms can the speculator, said 
he, desire? What can more encourage specie 
lation, or oppress the poor and honest man, 
than the credit system? It increases the facil- 
ities and inducements to speculation; it in-' 
creases the means and number of speculatora. 
This is observed every day. Alabama speaks 
a language that cannot be misunderstood— 
$70 au acre premised) never tabe patdl 

But, sahi Mr. Robertson, the cash sTStem 
no^ offered is bettei' for the honest purchaser* 
not only because it would enaUe him to get 
land with more certainty and security, and 
better land, but because it would put it in hia 
power to get it cheaper, for two reasons: 1st. 
The minimum is less; and 9nd, land will sell 
on a credit for a price hi^er than I3be ca^ 
value, by more than the interest of that voluck 

Under the proposed system, a man can^ pur- 
chase eighty acres of land, if he can pay one 
hundred dollars; he gets his patents and hap 
a home. He is an lnd<f>ondent citizen, not in 
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Uie powtf of capitalists or tlie government, in 
reonird to bis title. Etca if credit would not 
entiance the price, it i$» ueTertliel«;»s, a fact 
wortlty of notice, that under the cash system, 
a purchaser can buy a home for onl^ one-fifth 
more than the fourth of the credit pnce, which 
fourth mast be advanced. It is true, ho will 
only get half the quantity, but he does not 

Sire naif the price, and, the smallncsa- of 
le tiact is no objecii(»i, but a strong nrgu> 
ment in favor of the proposed system, as it lo* 
ganU the poor — for thereby a man will be en- 
abled, to procure a home, who could not, or 
ought not to^ attempt it now, and those who 
can purchase more than ihemiuinnun quanti- 
ty will have the liberty to do so. 

But the best land is sold at the pu'blic sales 
to the highest bidder, and thfi credit Vould 
cause ittoseU for a higher price than it wwild 
for cash, by at least one-fifth. This is tlte dif- 
ference between the price of eighty acres pur- 
chased under the cash system, ana .the fourth 
df the price of one huAdi:!6d and sixty on cred- 
it* The consequence is, that, a man will bo 
able, under the pi^oposed system, to buy eighty 
^cres at pi^blic sale, for the amount of only 
one-fourth of the price of ono hundred and 
sixty on credit. In the oue pase, the pur- 
^aser has parted with a certain sum of money, 
and obtamod in eael^nge a titlc^to eighty 
acves of land; in the other, h« has disbursed 
the same sum, as one-fourth of the price of 
onii hundred and sixty acre^ to which he has 
no title, and for which h# camiot obt^u a pat- 
ent until he, shall haye paid the remaining 
three-fourths. Whicl} would the poor, the hon - 
est* the free man prefer? Could there be any 
hesitancy in the cation? "^ould he not choose 
the cash system? And would not the specula- 
tor, £pr the bame reasons, prefer the credit sys- 
tem? 

But^ said Mr. Robertson, it had been urged 
by the gentleman from Tennessee, (Mr. Jones) 
that, by requiring cash, too much power is 
given to money; that the capitalist will buy 
all the eood land, because the poor man will 
be unable to bid against him beyond the small 
8i)m he may have. This argument, ho said, 
was more plausible than sound, and bad bpeji 
already anticipated and afiBwered. But the 
imposu^ manner in which it had been exhib- 
ed entitled it to a direct reply. 

Hoaey> said he, will have power as long as 
it ib money. It is that which gives it vmue. 
Its power cannot be destroyed without destroy- 
ing Its yalue. But he felt sure that its inilu<> 
ence in relation to the public land and its pur« 
chaeers, will not be augmenttxl, but greatly 
diminished, by the passage of the bill under 
consideration., in the reduction which it would 
cfiect in the number of speculators and in the 
extent of their purchases, in a tktio of at least 
three to one, and in the reduction, iu a Torres* 
pondent ratio of tJbo number of other purchasers 
and the extent of thcij' purchases. IT ndcr the 
credit system, a speculator, with fifty thousand 
dollars, will, at the minimum price* purchase 
one hundred thousand acres of land, the 
amount of his money being sufficient to com- 



plete the first insallment on that quaatity. 
Under the cash systi^m he will be able lo pur^ 
ohase only forty 'thMis>and aca*s. The same 

auautity of money, then, will purchase almost 
iree tiiues as much land under the credit,, as 
it will under the ea^ system. The ad« 
vantages ef credit to the purposes of specula* 
tion will give the sam^ sum Uie Pj^wer to nur^ 
chase the full triple quantity. To purcaaM 
one hundred thousand acres imder the cash 
system, there will be required five men witli 
^25,000 each. Under tho cred it system* it will 
be purchased by two men with the same sum. 
If credit did not anoreaso the price, then two 
speculators can monopolise as much laud un* 
dj»r the credit system as ^m men andor tlie 
cash .system; and tho same quantity of money 
in circulation would, therel^iv, increase tho 
number "of speculators* and the extent of their 
purchases, in Uie proportion of five to two, by 
allowing credit; and, as before stated, the of* 
feet of credit would swell the number to the 
proportion of three to one. Can aqy one, aaid 
he, fail to perceive the effect which credit has 
IB increasing the number and power of specu- 
lators, and thereby the power of their money? 
Will not the poor man Mve a greater numlier 
of competitors? Will there not be less land 
left for him to purchase? And will not his 
chances of buying good land be diminished? 
And would not the numbtf of purehasors li^r 
use be greatly diminished, ana thereby tho 
populMion ot tho Wost be retarded? under 
the credit sy^em, the capitalists can monopo- 
lize, with the same sum, more land than they * 
could for cosh, in the proportion pf a hundred 
to forty. The capital, then, which would pur- 
chase 100,000 acres on chidit, would, on the 
ca«h payment, leave 60,000 acres unnppropri* 
ated, which the scttlera c6uld purchi^ie^ with- 
out competition with the non-resident mouied 
men. As to that part of tho argument which 
assumes that, in a contest for a particular tract 
of land, an advantage is ^iven to the rich ovor 
the poor ;nan, by. rpquiriuff caih, he said that 
the same objections would apply with equal 
force to credit. For if the poor man eoi^ld not 
compete with the rich man, after he had gone 
in his bid to the extent of his funds, when the 
whole amount is to be advanced, ho must be in 
tho same predicament if only one-fourth of the 
amount be rcauired. Xn the latter esse, after 
he had been forced up by tho capitalist to as 
mi^ch as he could pay the first iostallmcnt of, 
he could bid no higher. But tho pbjcction, hs 
sai4» would hayo much more forco in it> if 
urged against the credit system; because, by 
requiring casii, the number of speculators, tf 
reaucedi and most of their schemes and con- 
trivances will be^bafilcd. 

If any further illustration on this subject 
were necessary, ho said that th^ gentleman 
who mad4rthe objection had himnelf furnished 
a very tjtriking one. That gentleman had 
said, that if the cash system should bo adopts 
od, the United States would never collect the 
money duo for land which had been sold, be- 
cause that system would depreciate ihsvslue 
of the land for wbich the debt was contracted. 
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Thw argument, e^d he, is a "feh d9 «<" — 
ji eutB its owu throat. For why will the cash 
0v8tem tend to dopr«ciatQ the land sold under 
taO credit system t It is because it gives more 
advantages to the purchaser— i)ecause it is a 
better system for tn« .purchaser. This is the 
reason, and the only one. It does -give more 
advantages to liie purchaser; not thu specula- 
tor, but the man who majf desire to purchase 
for his own use; it gives him more good land 
to mdko his choice iu at a less price, with less 
competition, with more certainty, and less 
embarrftssiuent. 

Bfr. Robertson said, that every Tiew of the 
subject he could take helped to »how that the 
objeCtioB-tothecash system, which is founded 
on the assertion that it 'will not be advan- 
tageous to the poop inan, is indefensible, and 
that this systeio is strongly recommendcKl by 
the advantages it will' secure to all cltfsses Jf 
purcteasere, except the speculators. These 
ooqld not be entirely put down; to frustrate 
them is on]/ a secondary object. But, if it 
weTQ a prii|iary t>ne, a more effective raet)K>4 
than the cash system canld not well be devised , 

Thfi'Only remaining topic, he said, is the ef- 
fect that the cash system would produce in the 
Wostem country. He repeatea, that ita ef- 
fect on the Isubstantiaj interests of the West 
woald bebeneflcent; but if it shoyld be detri- 
mental, by checking population, he could not, 
for that cause alone, vote against it. This of- 
fbet could D<^ change his opinion of duty, but 
would only tend to diminish his solicitude for 
the passage of4hebiil. Ho did not come here 
to legislate for any particular section ^of coun- 
try, or portion of the people of the'XTniou, but 
for the whole. Thb laws which his rote might 
loontribute to pass would operate on all; atfd, 
therefore, it would be but right that the 
interests of alt should be consult^. < As a citi- 
^iPtBf he might delight to obey the dictates oflixs 
local feelings or personal wishes, but, as a leg^ 
islator, he felt bpund to submit his conduct to 
the guidance of oUier aad higher eonsidera- 
tiond. 

But, if 1m wer6 at liberty to act on selfish 

Srinciples to promote local interests, it would 
• his first and paramount dut^ to look to his 
own state, and to confine his views within her 
peripherr; for, if be r^r«sente4» exclusively, 
any local inttrest, it was that of Kentucky. 
■And if such, he said, wero his condition, and 
such his duty, and it were true that the cash 
)aw would cneck population, he would nqt 
hesitate to support the bill; k« would hail its 
passaee with acclamations of joy.. For, what 
would more promote the prosperity of Keij- 
tuoky, than a aystem which woum prevent 
that efflux of money and of population which 
Jkad already so much exhausted her, and which 
was, to a great cKtent, th6 effect of the system 
in operation? do far as the cash system Would 
diminish emigration and saleSj it would ^cnd 
to diminish the drain of people and mon^ from 
Kentucky. Bot, ho said, he was sure that the 
law ^ould not have any deleterious operation 
fm MTestem interests, by checking any popula- 
tion or preventing any sales that would re- 



dound to tlio advai^tage of the^ West If hia 
only object were the aggrandisement of tho 
West, he would vote for it. He belicvod that 
nothing wbich Congress could do by l^isla- 
tion would more certainly promote the pros- 
perity and independence of tne West 

The member from Tennessee, (Mr. Jones,) 
had expressed astonishment that the W^^cru 
mvmbers should differ in their opinion on this 
subject. He felt as'muoh surprise at it a? tho 
gentleman could feel. He could not pereeiiw 
hew the apprehension coujd be entertained by 
a Western man, that the cash 'system wQuM 
injure the Western country. Ho was as mu«h 
devoted to Western interests as any of its re|>- 
rcseiitativ/^s. He claimed it os his dut;^ to bo 
so. He had been charged,, obliquelv, sinbo it 
was known that be was in favof ox the cash 
system, with anti- Western feelings and policy. 
Ho wf^ as 9cnsitive-on that subject as c^i any 
dther; but while he would not say he wi|s vim- 
pcrturbablc, he would say that such charges or 
insinuation^ fulminated from the press or tlM 
stump, could iH>t alter his opinions his rote. 

He was not to be driven from his purpose, or 
deterred from doing his duty by dQHunciation, 
or threats of defection of frieuds. 

He said he respected, as much as Uny rep- 
resentative should 'do, tho delibemto and tem- 
perate voice of pubhc sentiment. * But he be- 
lieved that ^puolic sentinient, in Kentucky, 
would be decidedly in favor of the cifeh sys- 
tem, wheaever undicrstood aifd tried. Hotrov- 
et, he must say, that tho only way to change 
his vot« wquld be to change his opinion; 

Did his colleagues, he asked, suppose that 
.they gave evidence of more atttichment tq tho 
West oy their Votes than he feltt He hoped 
they would do him the jus^tice to believe tnat 
he was as much devoted to the West as any of 
its citizens.' Why should he not be? He had 
as great a stake beyond the mountains aft any 
other man, and he was bound to the West by 
as many aud as tender ties. Was it not tho 
country of his birth — the home of "wife, chil- 
dren, and friends?" Did it not embosom all 
that he held most dear? And did it not ooA- 
tain tho saercd spot iu which the relics of his 
father reposed? He could yield to none in de- 
votion to its soil and its interests. He loved it 
pot only instinctrvcly, because it was his 
birth-place and home, but rationally, bccaufie 
it was the fairest portion of the globe, its soil 
is luxuriant, its dimate salubrious, its popula- 
tion virtuous aud hospitiblo— ttt iyv«n are (ftaw, 
aiidiia women chatte. !Bound tq him by i^uch 
ties, and thus deserving his affectiosi, he wo^ld 
never des^ its causoi As long as he should 
continuein its service, he would be faithful to 
its " interests. He would advocate and pro- 
mote them, as far as might be consistent with 
tho gcnerid welfare, and he believed 'he w^s 
doing it by supporting the cash bill; for he he- 
licv^ that the West never would attain the 
high destinies before it if theftystom of credit, 
which had already ao much ombamssed and 
en/e€4)led it, should be continued. Why is it, 
said he,' that that country is now so much in 
debt? Why is the balance of trade so muph 
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against it? Why is its currency so much de- 
ranged and depreciated? Why is such a lazk- 
guor pervading that rich and resourceful 
eountiT? 

He Knew ihat these were effects of more 
causes than one; the general system of credit 
vas one; but he had no doubt that one of the 
most prolific sources of the calamities with 
which the West is afflicted, is the credit on the 
public lands. This had tempted them to go 
oeyond their means, and contract debts which 
they could not pay; it had depreciated the 
Western paper currency, and had tended to 
augment and vitiate that currency. Could any 
one fail to see its operation in producing these 
effects? He would asi( his colleagues whether 
Uie Western countzy would nojC uqw be in 'a 
better condition, if there never had been any 
credit given in the sale of public landsf Would 
it not be more independent, andhave more and 
better money? Wolild it not owe $22,000,000 
less? He said, that that country never could 
be restored to its natur^y healtny and pros- 
perous state, as long as such an immense debt 
IS suspended over it, like an incubus, which 
par^ysos. its best fiscal and mpral energies. 
Is it not desirable to extricate it from this 
condition? Is it not the duty of its friends to 
make an effort? He said that he did not know 
anything which Congress could do, that would 
tend more to this result, than the adoption of 
the cash system. That will prevent the accu- 
mulation of the debt, and tend to correct and 
restore the Western currency. Should it be 
adopted, those who mi^te from the East and 
transplant themselves in the West, would buy 
only as much land as they could pay for; the 
purchase money they would carry with them 
mm the ilast, and all they could make on Ihe 
land for four years, would add to the resources, 
and swell the currency of the West^ by being 
distributed amonff its people. But if this sys- 
tem be rejected, men the Eastern immigrants 
will only make the first payment with their 
Eastern funds; they wUl generally purchase as 
much land as they can make the first payment 
for; the remaining three-fourths, for which they 
^ credit, n^ust be made in the West, ana, 
when paid, abstracted from its resources. Is 
there not a great difference between adding the 
three-fourths to the capital of the West, and 
abstracting them from it? Will not the credit, 
then, always oppress the West, render good 
money scarce, and increase the amount of bad 
monejr? Under the credit system, not only 
is an immense sum annually withdn^wn from 
the West, which, under the cash system, would 
be retained, but that sum consists of specie, or 
the best paper of the West. The withdrawal 
</ this makes a vacuum, which must be filled 
b^ an aufifmentation of a vacillating paper me- 
dium. This augmentation depreciates and vi- 
tiates the currency; this currency the public 
debtor must take, out the government will not 
Teeeive it trcm him In aaditign to those con- 
siderations, he said, it should be recollected, 
that the same quantity of land which would 
draw from the West |^,000, under the credit, 
would only take $500,000 und«r the cash oys- 
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tem. Was ho not Justified in saylns that the 
substitution of the cash system would meOlio- 
rate the condition of the West? It would en- 
able it to owe less, have fewer and better 
banks, more money and better moneys and 
more and better population. 

He said, there i^as another ^pect of the 
subject entitled to the serious consideration of 
the real friends of the West. It is the infiu- 
ence which the credit system would give the 
East over the West. Some of the causes of 
this influence had been sufficiently idluded to 
in considering the topics of discussion. He 
hoped gentlemen would recollect them« and 
make ^e proper application of then\. 

He would only add, that a lar^e Western 
debt would give the Eastern politicians, in a 
struggle for power, a powerful weapon. It 
would render Ht impossible that the West 
could have a fair and equal contest. • It would 
be the talisman, whose spell, in the hands of 
dexterous men, might be subjugation or dis- 
solution. Such men would not only have the 
advantage derived from the debility^ languor* 
and ^istress which a large debt would pro- 
duce m the West, but they could hold the ap- 
palling sum in terrarem over the devoted 
West, and say-^pay, or submit. Then, said 
he, might you see enforced the maximum, 
"parcere suhjectis, debeUare 8up^bo$" He said, 
he hoped that these consequences would never 
be reiQized; but, as a Western man, he was 
anxious to render an occurrence of them im- 
possible, and to rescue the West from danger 
before it might t>e too late. He said, if he 
were an Eastern man, and desired supremacy 
over the West, and labored under such a desti- 
tution of principle as to resort to legislative 
power to effect it, he kuew nothing which he 
would so strongly advocate as the continuance 
of the credit system. He would make the 
debt as krge as pbssible. To counteract such 
policv, he desired the cash systen) to pass; and, 
m advocating it, he felt sure he was advo- 
cating the best interests of the Wost. He 
said, let the Western people get out of debt, 
and leave their posterity iree, and then they 
would have power, and wealUi, and indepen- 
dence. Nature had decreed it. They will 
then preserve th«ir influence, their rank, and 
their public spirit; they^ wUl then move and 
act in^e majesty of their native and charac- 
teristic indepenSlcnee; they will l^ a great, a 
pow^rfol, and a happy people. 

Glentlemon need not fear that the march of 
Western power or population would be retard- 
ed by the cash system. If the view he ])ad 
taken of the whole subject be correct, the ef^ 
fects of the system would be vexy different. 
He could not see how the system could im- 
pair the power, or diminish the population of 
the West Would it impair the strength of 
the West to get qut of debt, and add tp its rs* 
sources? Or Would it diminish or obstruct 
the current of immigration to the West, to of- 
fer to the immigrants terms of purchase more 
advantageous to them and to the country to 
which they wish to go, than those now offered? 
Or would it check population to prevent the 
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monopoly of large tracts of good land by spec- 
ulators^ who would not settle on them? He 
said, that if the cash system would prevent 
the immigration of any class of citizens to 
the Westi it would be a class that would not 
be^a very valuable accession fo the strength, 
the morals, or the wealth of the West, but who 
would only increase the Western debt, and 
diminish tne real and substantial resources of 
the Western country. 

He said, that the Western country would 
populate soon enoug^h; men would go to it 
whenever it should be their Interest to go. It 
is not goo4 policy to invite or decoy them 
thither any sooner. Let the principle of pop- 
ulation, and the rille that regulates and con- 
trols it, have their natural operation. Do not 
endeavor to increase its fecundity, or accel- 
erate its results, by artificial expedients. It 
cannot be desirable to have a mushroom pop- 
ulation; let it grow gradually and naturally, 
and it will be homogeneous, and happy, and 
strong. Let the booy politic work its own 
cure, if diseased. There is a recuperative 
spirit in it — a vis medicatrix naturtB, tnat will 
preserve its health and vi^or. He did not 
profess to know much of political pathology, 
out he thought there could be no doubt that 
the resources and ultimate power of the West 
are certain, if its friends would forbear their 
nostrums, and let thins^s regulate themselves 
according to the natural laws of health. 

Let the population of the West gtow on i£8 
own natural resources, without the artificial 
aid of a delusory credit. The surest way to 
increase an efficient population, which alone 
will strengthen the resources and power of 
the West, is to expel bloating luxury and 
•peculation, by stifling^ their pander, morbid 
credit, and encourage industiy, virtue, and 
eenomj. The first step towards this policy 
iato eztricatd the West from debt, with aU its 



paraphernalia; to confine its expenditurea. 
^withm its actual means, and make its citizens 
independent cultivators of the soil, and not 
the tenants o£ the speculator or the goveni- 
ment. The cash system, so far as it could 
operate, would tend to these wholesome re- 
sults, by distributing the lands, in small 
tracts, among the people, for their own use, 
and by' frustrating speculation, and preveixt- 
ing monopolies. He expected much good 
from it. Me hoped, therefore, that it would 
be adopted. 

He had, in an immethodical manner, lie 
said, offered some of the considerations which 
would influence his vote. He had endeavor- 
ed to show that the cash system is required 
by the fiscal and political interests of the 
general, government— by the advantages it 
would afford to the bona fide purchaser — ^and 
by the substantial and permanent welfare of 
the Western country. Whether he had been 
successful, would appear from the decision of 
the committee. Whatever that decisien 
should be, he would be content. He had dis- 
charged his duty to himself and his country. 
If he nad erred, he should be supported by 
the approbation of his conscience, and the 
clearest convictions of duty; and he belieTed 
he would, at last, be sustained by the opin- 
ions of his fellow-citizens, and the verdict of 
posterity. 

If the bill should pass, he hoped that his 
friends, who differed with him on this inter- 
esting subject* and especially the Speaker, 
(Mr. Olay,) who would follow him in the de- 
bate, might live long enough to witness and 
to enjoy, the benefits which* he believed* 
would result from it, not only to the Union, 
and to the poor and actual settler, but to the 
great interests of the West— to its strength, 

Srosperity, and power, and to the indepen- 
ence and happinefs of its people. 
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In 1821 the Legislature of Kentucky directed a committee, appointed 
for that purpose, to obtain information and report concerning the' best 
and most practicable mode of organizing some system for .popular edu* 
t^ation. That committee reported to the Legislature of 1822-3, facts 
communicated from gentlemen in other States where Common Schools 
had been tried. The report was referred to the committee on Education, 
of which Mr. Robertson was chairman, having been elected from the 
county of Geirrard for that session, after having resigned his seat in Con- 
gress for an entire term. 

Mr. Robertson made the following report, which was adopted. The 
circulation of that report awakened public attention to the subject, 
which finally resulted in the adoption of a system of Common Schools in 
Kentucky. And in these proceedings we may see the initial steps taken 
l>y this State oh this interesting subject. 
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Thx select committee on so mucli of the 
'OoTemor's message as relates to Education^ to 
whom was referrM the report of the Commis« 
sioners on Common Schools, have considered 
the subject submitted to them, irith as much 
attention as the short time allowed them for de- 
liberation would permit, and now beg leave to 
make the foUowingf report: 

It can SQarceljr be necessary, in this en- 
lightened a^c, to present to a free people ^nj 
arguments in faror of a general diffasion of 
knowledge, farther than what have already 
been pdvanced hy the commissioners; and 
were there even an;^ peculiar circumstances 
attending the situation of Kentucky, which 
might render it expedient to take an eztensiye 
Surrey of the value and utility of common 
schools, with a notice of their history and ef- 
fects, moral, social,^ and political, your conn 
mittee would deem it only necessary to call 
the attention of the community to the ample 
and judicious remarks upon this subject, con- 
tained in the report of the commissioners. 
Availing themselves, therefore, of that valua- 
ble document, which presents so satisfactory 
and imposing a view of the subject, they wLU 
confine themselves, in this report, to a few 
hasty and prominent considerations, supple- 
mentary to the suggestions made by the com- 
missioners. 

Ever since the period when the intellectual 
and moral darkness, which hung over man- 
kind during the middle a^^es, was dispelled 
by the light of science, ana of civil and reli- 
gious lil^rty, which dawned in the fifteentii 
century, the march of liberal ideas and true 
philosophy, although slow, has been steady 
and constantly prog^ressive, until the time has 
arrived when tne ri£|[hts of man are generally 
understood, and he is restored, in some por- 
tions at leautof the civilized world, tothe aig- 
nlfy of his nature, and elevated to his just rank 
in the scale of being. This happy consum- 
mation has not been ue result of bund chance; 
but of ^e natural and powerful influence of 
reason, in its gradual developments. Igno- 
rance and superstition are the talismanic 
agents, by the aid of which the ambitious 
•dlmagogne has ever been enabled to deceive 
atfd control, and by which alone tyrants have 
siA>jugated the great hodr of the people. Ko 
people Vere ever long free, unless they were 
not only virtuous, but enlightened. We need 
Bot reetit to the ancient histories of Greece and 



Rome, for an exemplification of this tmth. It 
is abundantly attested by the records of more 
modem times. Wherever ignorance and its 
concomitants predominate, no matter what 
may be the name or the form of the govern- 
ment) the destinies of the many are controlled 
by the artifices of the favored few; the voice of 
reason is hushed, and she is made the puppet 
of passion^ and prostituted at the shine of am- 
bition. No free institutions, however perfect 
in theory, ever were, or ever can be, durable or 
effective^ unless the public mind be generally 
enlightened. Ignorance, if predominant, will 
inevitably convert a free and happy govern- 
ment into the most oppressing and £^ing 
d^potism. 

Under a form of government like onn, 
whose very basis is the ecjuality of the citizens 
— ^whose soul is public opinion — ^it is more pe- 
culiarly essential that Knowledge should be 
accessible to all. 1 f the great mass of t he peo- 
ple be i^orant, liberty will soon be stifled; 
her votaries will be amused with her shadow, 
while her substance is gradually drawn 
away, and her vitality extinguished. The 
great objects and tendencies of education are, 
not only to enlighten, but to liberalize and 
expand the mind, to improve the heart, and 
thereby to meliorate and dignify the condition 
of society. The muses arc the natural asso- 
ciates and guardians of liberty. Their resi- 
dence is her favorite abode. To enjoy our 
rights, we must understand them weu; to se- 
cure and protect them, we must not only feel 
their value, but be acquainted with their ex- 
tent and appropriate limitation. 

That theory which pronounces all men 
equal, is in practice a delusion, unless all have 
the capacity to know, and thus to preserve in- 
violate, their civil and political rights. No 
species of inequality is so much to b^ dreaded 
in a popular government, or deserves so high- 
ly to be deprecated by the patriot and philan- 
thropist, as the inequality of mind and of 
mental attainments. Fortune ever has been, 
and ever will be, unequal in the distribution 
of her gifts; but this inequality should, as 
much as possible, be counteracted, and its an- 
ti-republican tendency checked and restrained 
by tne- guardianship and benevolence of a 
provident government The intellect of every 
citizen, especially in a republic, is the prop- 
erty of the commonwealth. Indeed, the cui<- 
tivated minds of the people constitute the chief 
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treasure of a tree etate. There is an infinite 
ezpansibility in the mind of man; and it is 
among the nrst and most important duties of 
the ^vemment, to improve tne elasticity and 
cultivate the intellectual energy of the whole 
commmunity. Thus, the common property of 
society, which constitutes the basis of its 
power and happiness, will be indefinitely 
auemenced. Thus, and thus only, will liberty 
•^Xii equality, social peace and permanent 
prosperity, be preserved 

"Knowledge is power;*' and the only way 
to preserve an ec[uality of the latter, is to pro- 
mote a general diffusion of the former. But a 
wholesome development of the moral, physi- 
cal* and intellectual faculties of all the people 
of both sexes, will make our institutions more 
stable and our laws more efficacious — ^will 
elevate the character of our State, and promote 
hoth personal and social peace and happiness, 
and will afford the best of all safc^ards of 
public order and individual secunty. The 
only truly effectual law is that inscribed on 
the Heart; and by enlightening the popular 
Head, and rectifying the popular Heart, pub- 
Uc peace and private ri^ht will be made more 
secure than they cofild possibly be made by 
the wisest code of human laws, backed by the 
best of human sanctions; and consequently 
much more will be saved to the public and to 
individuals, by popular education, of the right 
sort, than wiU ne expended in the universal 
diffusion of it, even at the cost of the common- 
wealths It is, therefore, at once the interest 
and duty of government to afford facilities 
for education; so that, as far as possible, every 
intellectual seed may be made to expand and 
fructify. The general diffusion of scholastic 
instruction cannot be expected from the spon- 
taneous and unassisted efforts of the people. 
The rich, it is true, can educate themselves; 
but the poor, and those in moderate circum- 
stances, must depend, in a great measure, for 
the means of information, upon the care and 
assistance of a parental government. Hence, 
the propriety of legislative interposition and 
patronage. By the tutelar assistance of the 
state, many a brilliant mind, otherwise des- 
tined to languish in obscurity, may be brought 
forth and expanded; many an humble indi- 
vidual, otherwise without the means of culti- 
vation and improvement, may be rendered an 
^ornament and benefactor of mankind, and 
enabled to "pluck from the lofty cliff its death- 
less laurel." 

Wherever common schools have been tried, 
their results have been eminently beneficial. 
In Kentucky, the experiment has never yet 
been made,' only because the population has 
not heretofore lieen deemed sumciently dense 
and homogeneous, nor the condition of the 
people BO much diversified by the inequalities 
of fortune, as to render its adoption expedient 
or necessary. Literary instituiions for the at- 
tainment of tlie hi^her'^branches of knowledge, 
and for the education of those whose funds are 
sufficient to pay for their own tuition, have, 
we are proud and happy to say, been suffi- 
ciently multiplied and liberally patronized in 



Kentucky; and we may confidently indulge 
the hope, that our University is destined to 
reflect honor on the State, and lustre on the 
Union. 

But while we are thus wise and generous in 
the patronage of the higher seminaries of 
learning, shall we neglect those of a more 
humble, but not less essential or valuable 
character? While we are thus benefitting the 
state, by the faciKties we afford to one class of 
our citizens, is it judicious, is it republican, to 
withhold the aid it is in our power to afford to 
those who need it most, the great mass of the 
community? While other states are wisely 
laboring to improve the system, and extend 
the advantages of common schools, shall Ken- 
tucky be careless or indifferent on the sub- 
ject? Shall she not be anxious to maintain 
her rank, in this important paiticular, as she 
has hitherto done in other respects, among 
her sisters of the federal family? Kentucky 
abounds in resources, natural, moral, and in- 
tellectual. Let it then be our effort to call 
them forth, and render them useful. Let us 
be careful to husband them well, and rouse 
into action all the dormant energies of our 
citizens^ This course, in the opinion of the 
committee, is due, not only to our own inter- 
ests as a state, but to the great cause of free- 
dom and humanity. The American States 
are the depositories of the liberties of man- 
kind. They are, by their political experi- 
ment, fighting the groat moral battle of suc- 
ceeding generations. By the diffusion of 
knowledge, and the ph'omotion of virtue, our 
free institutions may be rendered indestructi- 
ble, and the blessings of self-government ex- 
tended and perpetuated. 

Common schools have ever. been considered 
the best agents for circulating the rudiments 
of knowledge. In most x)f the old states, they 
are, and long have been, in successful opera- 
tion. Kentuck^r, being the first offspring of 
the "original thirteen/and being the nucleus 
of all the youn^ states in tlie great valley of 
the Mississippi, owesit to herself and to them, 
to seta good example, by instituting, as early 
as possible, a system of education, that prom- 
ises to be the source of such extensive and 
durable usefulness. 

The only doubt with the committee, is as to 
the practicability of maturing aud adopting 
an appropriate system at the present time. 

They are inclined to believe, that an attempt 
to put any plan into immediate operation, 
might, for the want of maturity and systemat 
ic arrangement, be unsuccessful and inauspi- 
cious. The Literary Fund, they fear, is at 
present insufficient to accomplish the object. 
It should, in the opinion of the committee, be 
so far enlarged, as, by its interest, to suppbrt 
the whole system. How and when this can 
be effected, they think should be left to the 
decision of succeeding legislatures. That it 
may be effected, and that speedily, they are 
well convinced; and although the time docs 
not appear to have arrived, when it would be 
prudent or practicable to cummcuce the actu- 
al operations of the sy? teiu, the committee are 
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•xtremely anxious that tke legislature should 
begin, even now, by its preparatory meas- 
ures, to give an impulse to public opinion, 
and to lay the foundation of the ultimate edi- 
fice. 

The committee are neither prepared nor in- 
clined to submit any plan for adoption, at this 
late period of the session. None has occurred 
to them more eligible than that suggested by 
the commissioners. Its general principles. 
Tour committee most sincerely and confiaeut- 
ly recommend. By uniting voluntary indi- 
vidual contributions with the public appro- 
priations, the rich will certainly educate taeir 
children, because they have paid for their ed- 
ucation, and can procure it at a moderate ex- 
pense; and the poor will avail themselves of 
the opportunity,' because it will cost them 
nothing. In tiiis way, all classes of society 
maybe sufficiently informed, with'an expen- 
diture of money comparatively inconsiderably. 

It is all-important, that the experiment of 
common schools, whenever made, should be 
soccassful. A failure, in the first instance, 
might discourage fufure attempts, and be fatal 
to the ultimate result. The system should be 
well matured, and adapted to the peculiar 
condition and genius of our population; and 
the people must approve it; or it will inevita- 
bly fail. That the people are favorable to the 



object, and will unite in any judicious and ap- 
propriate plan for attaining it, there can be 
nououbt. The conmiittee, therefore, deem it 
expedient to diffuse information on the sub- 
ject, and call public attention to its considera- 
i tion, which can be done, perhaps, in no other 
I way more effectually, than by the publication 
ana distribution of the report of tne commis- 
jsioners. Time enough will be afforded, be- 
tween this and the next session of the legisla- 
ture, for examination and deliberation; and 
I then, it may be hoped, the representatives of 
I the people will come together prepared to act 
! on tnis interesting subject, safely and deci- 
I sively. The committee, therefore, respectful- 
I ly recommend the adoption of the following 
resolution: 

Retolved by the General Aeeemhly of the Com- 
montoealth of Kentucky, That five thousand 
copies of the report of the commissioners on 
Common Schools, and of the report of the house 
of representatives on Education, be printed in 
a pamphlet, for the use of the people of Ken- 
tucky; and that it be the duty of the secretarT 
of state to transmit to the clerk's office of each 
county court in the state, for distribution, as 
many of said pamphlets as each county shall 
be entitled to, at the rate of fifty for each repror 



sentative. 



a. BOBERTSON, Chairmnn, 
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, Shortly after the close of the last war with £nglan>d, the Leglslatilni 
of Kentucky initiated, what h^s ^inpebeen called, " th$ relief systeno,'* 
by extending the right to replevy judgments from th<*ee totwel?e mQOthii. 
To minister still more relief to debtor^ " Th^ Bank of the (hrnmonwca/th " 
was chartered by a ftatute passed on the 29th of No^rember^ 1820, and 
without any other capital than the net proceeds of the sales, a4 thev 
might accrue, of some vacant lands,-^and for the debts or notes of which 
Bank the State was not to fa^ responsible beyond tbe^aid capital, which 
was scarcely more than hpoiinal. It wa^. foreseen and) by (he debtor 
class desired that the^otes issued by that ^^anlf would sponbeoome de- 
preciated; aHd in a shx)];t time; the depreclattoa fell to two dollars in pa-* 
i)er of said Bank for one dollar in gold or silyer. 'f o effectuate the re- 
ief ix^ended by* the charter, the LegislaturQ^ OA the 25th of December, 
passed an «ct providing that,. if a judgment creditor would endorse on 
bis execution that he would take the paper ^of said B^nh at par in sQtis- 
factipn of his^ judgment, the debtor should be entitled 'to^ a ^replevin, of 
only thl*ee months; but that, if such endorsement should not oe made, 
the debtor might replevy for tux) years; and, by an act of 1881, the 
ca-sa for debt was abolished, and the right to subject choses in action 
and equities to the satisfaction of judgments was substituted. These 
extensions of replevin and this> abrogation of the ca^sa were, in terms, 
made applicable to all debts whenever or wherever cot^tracted — and were, 
consequently, expressly retroactive in their operation-^embracing con- 
tracts made in Kentucky before the . date of the enactment as well as 
such as should be made afterwards. To the retrospective aspect many 
conservative men objected as inconsistent with that provision in the na- 
tional constitution which prohibits any State e;nactment impairing the obii- 
gaiion of contracts,^^ and also with that of the constitution of Kentucky 
which forbids any legislative act ^Hmpairing contraclsy A majority of 
the people of Kentucky, desiring legislative relief, either because they 
were in debt or sympathized with those who were, endeavored to up- 
hold the whole relief system, while a firm and scrupulous minority de- 
nounced it as unconstitutional and void. That collision prf^duced uni- 
versal excitement, which controlled the local elections. The question 
was brought before the Court of Appeals of Kentucky, and at its Fall 
term, in 1823, that tribunal unanimously decided, in an opinion deliv- 
ered on the 8th of October, 1823, by Ch. Jus. Boyle, in the case of Blair 
vs. Williams, and in opinions seriatim by the whole court on the 11th of 
the same month, in the case of Lapsley vs. Brashear, &c., that, so far 
as the Legislature had attempted to make the extension of replevin retro- 
active^ its acts were interdicted by both the constitution of the State and 
of tbe Union. As Was foreseen, those dedsions produced very great 
exasperation and consequent denunciation of the court. The Judges 
were charged with arrogating supremacy over the popular will — their 
authority to declare void any act of the Legislature was denied, and 
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they were denounced by the organs and stump orators of the donitoant 
relief party as usurpers and self-made kings. No popular controversy, 
waged without bloodshed, was ever more absorbing or acrimonious than 
that which ra^ed, like a hurricane, over Kentucky for &bout three years 
succeeding the promulgation. df thoee judicial decisions. 
. On the 10th day of Decemter, 1823, the following resolutions, pre- 
faced by a long, bombastic, dcAunoiatory, and ad cantandum preamble, 
were adopted by the following vote in the House of Representatives' — 

Yeas— Messrs. Abel, Ashby, Breckinridge, Brown, Chenowith, Churchill, 
Cockertil,I)avei8s, Dejamett, Desha, H.S.Ehierson, J. Emerson, Eward, 
Farrow, Fletcher, French; GitUoway, Green, S. OriiEth, Hall, HaraM, 
Haydcn, Holt, Joiyes, llecomjJte, Lee, Lynch, Mafcy, M[ay, Mitchell, llVTps- 
ley, Mullens," Miinford, J. M'Conn^U, M'Dgwell, M'Elroy, Napiet, Nut- 
tall, Oldham, O'Bannon, Porter^ Prince, Railey, Riddle, Rodes^ Ro.wan, 
Secrest, Selby,, Stapp; Stephens, Stith, Thomas^ Ward, Webber, Wool- 
ford and Younger — 66. . • . 

Nays — Mr, Speaker, Messrrs. Alexander, Beriy, Caldwell, Cox, Cun- 
ningham, Duncan, F^armer, f): Garrard, Gist, W. R. Griffith, Hawes, 
Lander, Liaughlin', jLogan, Lyne, Marshall, Montgomery-, Morgan, J. M. 
M'Oonnell, M'Millaii, New, Oglesby, Pope, Rapier, Rumsey, Russell, 
Cr. Slaughter, P. C. Slaughter,, Thximson, TilfoM, Todd, Trtie, Turner, 
WicklMTe, Wood, Woodson and Woodward— 40. 

Mr. Robertson^ th^n Speaker of the House, made the following speiebh 
on that oobdsfon, In opposifion to that preamblia and those resolation^^ 
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SPEECH OK MR. ROBERTSON, '« 

Delivered in Oinmitleg of ih$ Whole' in the' Legislature of Kef4uoky, mi^he 4M 
day of December, 1B25, on a long preamble, eoneludinff with the flowing feeo* 
Hops in relaiion to the Court of Appeals, 'Jpr their late decision a'gqineithB'lviQ 
.yeate replevin 'and endorsrnuent acts of this Stale. ■ ■ * . 
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Resolved by the General Kss&MyofiheOomr 
moniDeaftft of KerihM^ That they do most 
Bolemn]^ j^test ugaiikst the doctrines pro- 
mulgateid m that decision, as ruinous in tneir 
pjactical efifects-te tke good people of this Com- 
inonweahh, and subversive of iheir deafest and 
most invaluable political rights.' 

jini it is hereby further reedved hy the nu* 
^tkonty -aforesaid, That* if the decision -should 
not, hy the court, be reviewed/ or reversed, 
but should be attempted to be lenforced upon 
the ^ood people of thifi commoDwealtli, ,tho 
legisTa^ure cannot, -ought not, and will not 
/arAish anj^ fiicilities for its eufor^emeiK; c^ 
-the contrary, that it is the boundeh iduty of 
the legislature, in vindication of the. rights of 
tte.p^ple, and the great pifnciplos upon 
^hich lAose rights depend, to withhold 'the 
«geney of tha ministerial officers of the'govmn • 
Aient from as^^ting in the practical propa^ 
•tion of the erroneous dectrine of that decision, 
at l«ast nntU an oppertanity be afforded "to the 
^people of'ei^lemng the new theery of oUiga- 
tidUf which It attempts to establisl^. . 

fieoolved farther, by the aUthorUy ajbresmid, 
That any effort which the iegislatorc toay feel 
it a duty to make for tjbie oontraventi/>n of the 
erroneous docti ine of that decision, ought not 
to interfere with, or obstiaict'the administra- 
tion of justice according to the existing laws 
which, whether therwere or were not eiqtedi- 
ent, are believed to be constitutional and valid ; 
and which should, when it shall be thought 
expedient to do so, be repealed by ther LegjMa- 
inre, and not h^ the Appellate Ouurt. 

lir. RoBXEtscor' (SpcaKer) arose and said tie 
liad-Jiot expected that the friends of* the rcso- 
liytion would have precipitated their opponents 
into a disauBsion of them* before tmie had 
•been given to examine carefully, and endeav- 
or to comprehend the elaborate printed speech 
yrhich preceeded them as a preamble, and 
which had been laid on the tables of members 
•only one day beCore. . . 

He had supposed th^ only object of printing 
600 c<^iea or that argument, was to enable the 
«nemberi' to examine it deliberately aud faith- 
fully. This he had nothadsufficieiit time to 
'do, although he Relieved he had read it twice 
during that morning and the precediug night. 
fie conlessed that there were some .<»eiitences 
in it which ho feared no member of the com- 
mittee could clearly and satiBfaCtorily ex- 
plain. J£owever, he hoped, unprepared as he 
was, if he •could bav« the putieut and close at- 



tention of the membeis, that he should be abU 
to suggest eome feasons, whieh^ if they could 
net convlnccji wotSld jt least bripg* those who 
advocated the resolution to pause tmd reflect 
serioutfly before they should five a final de- 
cision. And he hoped that if this argument 
should be piotraated to. a length which mig^ 
\^ iaconvement to some gentlemen, the ac- 
knowledgea imp^rtA^ce of the subject would 
he^SL sufficient apology for the time which 
should be consumed in discussing it. It was 
amomcQtous subject.^ It was, ui its practical 
Insults, no other than- whether the Judiciary 
should be, as it was intended by the constitu- 
tion» a check on -the other departments, or 
whether the legislature should be uncoa- 
trolled* and/uncontr(4lal4e by anything bvt 
its own sense of propriety. • 
' Th^ttimo could not be said to bowastad or 
employed improperly, which might be neces- 
sary ior a fuQ d^Telopment, to the people, of 
the character and tendency of such a measure,, 
aiid for an impartial examinatfoo and rcihta- 
tjou of the arguments which had boeu pub- 
lished in support of* it. Those arguments 
had been elaborated from a subtle mind, and 
were intended for general diifusion among tha 
people. Ho considered them as a tissoe of 
Bopniaras, and intended to exami&c them with 
that frecdo^n which he had a right to use, to 
show their fallacy, fie considered them as 
poisonous, and Was determin9d to distribute 
their antidote, as fkr as he could, by the hum* 
bid contributions of his mind. He had }ioped 
that this subject would not be brought before 
the Ifegislattire during thisB'essioli; it ^uld do 
no good; the community had been long enough 
'agiiated; the public mind had been long 
enough and higply enough Inflamed. He hati 
come here for the purpose of endeavoring to re- 
store the people to peace, to confidence, to re- 
pose and to concord. ' This proposition will 
not tend to any of these desirable eud^; it is 
not intended lor conciliation, or the people's 
s^ood. As the gentleman from Jefferson (Mr. 
llowan) has forced the subject o|i tho consid- 
eration of thelegislaturc and of the people, and 
has thought proper lo urge it with all the pow- 
ers of his intellect, in a long *'ad captandum** 
manifesto, which ha?* been published, it is im- 
portant tliat tho public mind should be en- 
liglitenod by a full and free dis-cussion. The 
people must now understand and decide for 
themselves tho great and fundamental princi- 
ples involved in these refolutions. Whenever 
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thej shall be permitted to investigate thrm 
dispassionately and inap^uHallT, tlicy will de- 
fcidi3 \liem correctly, and it is uoped, irrevoca- 
bly. This is an eventful crisis m the affairs 
of Kentucky — a great era in her history and 
the development of. her'bonstitution. hei thei 
people b^ informed ofthe truth — ^letthem have 
Hghi, and all wUl b* ridHhit. Many of them 
hav« been d^eived. Thosa resoli^tions are 
designed to deceive and i^mupe them still long- 
er. 'They ate illusorv: they 9peak ime thing 
and nuan anothtr, llie people should know 
it Let the discussion therefur^ be ample and 
free, and if it should result hi the inculcation 
of right notions of constitutional government, 
of **eifpil Ub^y*' in its genuine and practioal 
import, and of "poliUealtovereign^" this leg- 
islature may felicitate itself' for having done 
move fi;0D4 Arid prevented n^ore mis^ihief thanit 
it could have done by any legislation. 

Whatever shall bo th<hi^t of these resolu-' 
UoUM hi&re or elsewhere — Whatever feelings 
they may^ ^nerate, he-hopKed/Che said) that 
the discusston would be grave and d<?cdrous, 
4md the decision dispassionate and imp((rtUl. 
H^ would most respectfully and earnestly en- 
treat the members, of the committee to en- 
deavor to feel a iust tiense'df their rosponsibili- 
tft and their puolie duty — ^to sClfleall passion, 
and to look only to the pubiic good. Thus 
prepai'edihd would hope for a gowi result, for 
a vote which would be the detf^on of sober 
and enlightened reason, not of p'assioh; for 
aach.a vote as men fiku$t gtve who submit to 
the control of their jtdgments alonci and who 
look only te thd glory^ prosperity, and haj^pi- 
aesa of their country. 

The *nbiect of d(jbate naturally dSvLdes It- 
self, said Mr, Robertson, into tw6 primary po- 
Sttions. 1st. Is the decision of the Coiirt'of 
Appeals correct? 3nd. Even if it should l^e 
believed to be wrong, are the resolutions prop- 
er and in consonance with the theory^ ana fun- 
damental principles of the govemmehtf 

Ho woul^ invert the natural ordei; and cpn" 
aider the last proposition first; and aftier.l^v- 
ing endeavored to show that, even if the court 
luiS enred, there were still insurmountable ob^ 
jeetious to the resolutions^ ho shdo^d try to 
prove that the decision wais sustainable on the 
plainest principles of reason^ and of justice, 
and bv the dbvioup and undeniable import of 
'the fcaeral and state constitutions; and strange 
aa it might appear, he expected to derive naln- 
considerable support to nis argument A'om the 
pri'arable itself, and hc^cd to be able before he 
could resume his seat, to exhibit su^ palpable 
fallacies and imsongruitics ii^ that recondite 
document, aft to induce even its zealous au- 
thor to doUbt the legitimacy of his conclusion. 

Having on a toruior occasion given his opin- 
ion on so much of this subject as relates to the 
decision of the supreme court on the occupant 
laws of this state, t>n which he had suggested 
what he considered the most olligiblc course 
for tho Icij^islarure t6 puj'suo, he would forbear 
any ai:"i:.Jidv(-'>virTi« on tVr'* I'T'-.- l.'^^r, .tmI 
should oifiv no. ice \ho. two fir-M. ic'-Oiiit.ons in 



relaliaix to the Oourt of Ap)>eal8, as whilt fol- 
lowed was only a consequence from them. 

Among many strong and striking objections 
to those resolutions, ne would only mention a 
few. Fijrst, when taken yi oonnection with the 
py^amble which assigns the reasons for adopt- 
ing them, they import what is not true — that 
is, that the court has been gntlty of usurpation. 
Secondly, they prMcHealty deny that the cpurt 
has a nght to decide oa the cdustivitionality 
of^'the acts of t^e legislaturd. Thirdly, they 
strike at the constitutional power and'ihde^ 
pendence of the judiciary, effect no good or 
practicable end, are dero^tory to the char- 
acter of the state, and contain assertions which 
are not jvatoT'true. 

And Ist, is it true, sftid he,. that tha ed«ft 
.have been guilty of usurpation? If tlvey have, 
what apology nas the geptjeman, who intro- 
duced tnese resolutions, for not moving to re- 
move the* iudges frovi. office? Why content 
himself with decrying them? He knows, and 
this committee knows, that there has been- no 
usarpatioa. Usurpation li^ the assumption of 
paw erupt delegated,. Have the court arrogH- 
ted to themselves any power th&t does tuot 
constitutionally belong to their etation? It is 
n4i to be believed that any member l^ill be 
'*bluot and bold" enough to utter such' ah 
opinion, except the mover of the ^ssolutions; 
Aud it would' be due to him, to suppose in 
chArity« that the utterance of such a mon'atrtfaS 
sentiment, in the last paragraph of hid pream* 
ble» Was aii inadvertenco; for tha^ gentleman, 
for reifisons which shall be herMt«r disclosed, 
should^ be th*e last member of' the committee 
who wx>vld make so urnvthorised a charM.-^ 
WMat.have the court done? They* have deei- 
ded, on their oath of office, thai ihe Oonstitu- 
tiott of the United Stated isparatnoifitUto aiiqct 
of the Kentucky LtgUlatitrt, In doing this 
what unjMUiil or dangerous power have they 
exerted? In pr<^nouBcing an act of assembly 
to be unconSstitutiooal, uey have done <only 
what every eourt in the United Staites has ofbsn 
and phoperly den^; and Vhat4t is frequently 
their duty to do. If this makes them usurpera 
tb(^ have b^en guilty of usurpatioir ever snnoo 
they were eleVated to the bench) and the mem- 
ber who has exliil^ted the oha^fgc has partiti- 
pat^ in that usurpation, mor^ than once, 
whilst he> waa assopiated \rith a majority bf 
them. ' 

K6 proposition,' (said he,) is morouniyorsal- 
ly conceded by ^e enlightened, or is mora 
nriuly established by authority pr reason, 
than the power of thejtidiciarv, and li«tr dvly, 
ioo, to.detlare an act of legislation void for j»- 
pugnance to the constitution; a pow^ and a 
duty which result from the nature of tha ju- 
dicial functions, the objecte of the judicial 
trust, and constitute a palladium, of sacurit^ 
for the dearest individual rights. The consti- 
tution is the paramount law; the Judees, Leg- 
islature, and every citixen, are bouna by it.— 
The powers of legislation are limited by it; tha 
"i^liTsof the citijseii are ' guaranteed and pro- 
. I • d V V i: ; nnd r V or irN afp 1 onvA by llieir 
Oil; ii s lo erj" •:oe it. It ehtab.^^lK'«i cenui u great 
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lundaipental principles %^hic^ are held 8aered» might be, still it was nccessarjr^&t 4^ should 



sftDd lays dpwn landmarks which the legiski 
tore cannot transcend; which even the people 
themselva aire fiot allowed to ofoerfeap. It is to 
tiie legislature the chatter of their privileges 
and duties. It is not a chart blanche; it is well 
filled up.' It distributes the'powers,of' gfowm- 
mdiit among three 'bodies of magistracy; 
makes each the de^itory qf a distinct por- 
tion; and to a certain ex|;6nt, independeni; of 
the others. Th^ whole people being too mul- 
titudinous to perform the func^ioi^s of govem- 
jnent. Without the intermedialion of agents or 
tnlstees, have, by the constitution, confided to 
the legislature me po^ftrcr to make laws for 
them; to the judiciary the powfer to eftpound 
lawsjbr them; and to the executive the power 
trf exeAite hiws for them. Wten tte legisla- 
ture enact laws, they do it in the name and with 
the Jrt)^ereign power of the people; when the 
courts expoT!ina the laws and decide private 
controversies, they also do it in the name and 
toith ^ ^eovereign pfnaerdf the people. If the 
l^islaturc are the people, because they repre- 
sent them in one attribute of their power, the 
Judges tire*a9mu^ the people, -when they repre- 
sent them in arfother attribute of sovereignty? 
Hence, there is nothing ynreasonaljle in "three 
men as judges controlling one hundred and 
thirty "^igjbt men as legislators" — it is the peo- 
ple who control tl^e one hundred and thirty- 
eight, through their agents; the jtidges, whom 
they liave oreated for that purpose. Each de- 
Iplurtment of agency is responsible to the peo- 
ple for delinquency, but only in the modes pre-, 
.icribj^ in the constitution; tlidt is the power of 
attorney from the people to each of the depart- 
ments, and must be enf<5rced until revoked; 
neither has a id^bt to transcend the autliority 
delegated in this power of attorney. ^ It de- 
<olarcs that the legislature shall not paiss cer- 
tain laws^their not having the ri?ht to pass 
«ueh is tlie j^olitical liberty of the citizen. 
ButthiS'lSoasted liberty would bp only nominal; 
it "would be only a mockerv> unless .the indi- 
vidual 'ii^hose rights Vould dc assailed b;^ un- 
constitufiosal acts could appeal to some inde- 
pendent judicial tribunal for redress. 

A constitution is a conlpaet with all society 
and each individual composing it,. which is in- 
tended tor the protection of each, however 
humble «r weak, from the oppression of the 
IP^hole. The will of the majority should con- 
trol wfcen* it is expressed m accordance with 
this fondamental compact. Bi;t a majority, 
however large otpowxJrful, or virtuous, have no 
light to coerce a minority, however smidl or ob- 
Boxioufl, contrary to the fundamental princi- 
ples thus adopt»l by all for the security of 
eaich; for if a majority can have the political 
power to act in contravention of the guarantees 
of tbe constitution, there is no necessity for a 
constitution': the will of the majority will then 
be that constitution, or must supercede it. But 
asit was known that man was fallible and un- 
der the dominion of passion, interest, and 
even h on*" ' fl-^- ''•!), u'l r. t"" • •" .m 
the or. • • ' • 
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be governed, and that majorities might ba 
wrong, -it was thought necessary, in order to 
secure inviolate the ffr^at principles of civil 
and religious liberty, mat there shoqld be . ea* 
tablishcfd certain great boundaries of power, 
whicli, iftitil changed in ths^mode prescribed^ 
the people themselves could not prostrate. 
Hence, to secure the ends of as6oeiation).it was 
deemed right thiLt the legislature should not be 
permitted to enforce any law which tJiey wei« 
not permitted to enact by their letter of att(«* 
ney— :that they sliould not adjudicate on, or 
execute their own laws. Mont^quieu, Jef- 
ferson, and all modem writers On political 
law agree, that that government is a despot* 
ism, whatever may be its name or its form, in 
which' legislative a^d judicial powers are con- 
solidatcaT The great improvement in the sys- 
tems of modern republics, and that which dis- 
tinguishes them mpst above those of antiquity, 
renders them most stable, and endears them 
most to lOur affections, i$ the interpeeitufn of 
checks and bqllances. Th<^e can be no poliu- 
cal security in any government in which all 
power is consolidatea in one departanent, even 
if that should be the legislature: 

"An elective de8potism,"says Mr. Jefferson, 
in his notes on Virginia,, "is not the -govern' 
ment which Ve fbught for." The American 
constitutions are alTmodelled conformably, to 
this principle. In all we find three separate 
departments, with powers mutually to check 
each other. The constitution of E!entuoky is 
replete with this pervading principle. 

The House of Representatives cannot pass a 
law without the concurrence of the. Senate, nor 
can both concurring) unless tliero be a majori- 
ty of all elected, make a valid enaction with- 
out the sanction of the governor, however much 
their constituents mar desire or need it; and 
so oT manv other provisions of the constitution. 
Those who made itv Were \inwilling to trust 
the varying and uncertain opinions of a domi- 
nant majority. They thought that public rec- 
titude of motive was not a sufficient security for 
the rights of individuals. If it would be, 
there Woujd be no necessity foi* aconstituti(Ai-« 
and government • itself, in its mildest form, 
would bo tyranny. The only object ef a limit- 
ed constitution, is to secure tne few against the 
encroachments of the ibany. How can this 
•great purpose be effected unless there is some 
constitutional check on the legislature? What 
slbould be that checkl^ Those who made the 
constitution thouffbt that the best which could 
be deviled would be an cnlightcd Judiciary; 
they thought wisely — a better could not have 
been imagined. Juu^es are selected for their su- 
perior knowledge ofthelan^ and Constitution, 
and for their 4)robity; they' have no motive to 
decide wrong; they have no power except that 
of the preventive character— they hold neither 
the purse nor the sword. Their only ambition 
is to adurn the bench by their wisdom and pu" 
ri!y — they do not mingle in party or election- 
,:.../. 0(r'" *-;. As i*. was known llmt con- 

.....•...}■ ii" io the co:. liuc.ijii ol um compact 
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lo ▼hicb all the members have become parties, 
•hd i|8 there would be g[rcat danger aud palpa- 
ble inconeTuity in pennitting either party Inter- 
ested to decide irrevocably against the other, 
it was agreed that some umpire should be se- 
lected« to whom tne peoplo anould confide the 
power of deliberatihg and deciding^bfttween 
them. An infallible tribunal could not be ere- 
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liberty of the ' minority, who is io decide b^- 
twqen them? If the legislature destroy th« 
liberty of speccfi qt of conscidbce, who fihsil 
decide between them and the disfranchised 
individuals? Au iiyparUal and enlightened 
court, sworn to support t)ie constitution. 

If the court haa tne power, said he, they <jer- 
tainly were not usurpers for having done their 



atedoutof fallible materials — but there must; duty. Being c(fmpelled j4diciall^ to decide 



be Borne arbiter, and none less liable or Vlis 
posed to err could have been selected, 1iii\n a,n 
independent judiciary. Bift the jbriraary end 
of their creation will De defeated if they oenot 
allowed to declare an act which shall be incon- 
sistent with the Ccmstitution, void. If tlioy 
h(ive not tjhiis power, then there is no constitu- 
tiOD. except the arbitrary will" of a majority of 
the legislature. The limitations in the consti- 
tution would be nugatory. Therefore, an hon- 
estjudiciary is the -anchor of the r^jiublic. 

Our constitution has a conservative prinei- 
plo; that principle is that the legislature are 



the case presented tb them, they had the ri^ht 
to render judgment for that p^f ty on ivhose side 
they believ(M ^c Constitution to incline. If 
this was usurpation, ^ why was the case foreed 
upon them^ Tor if it were settled alre^ly by 
the legislature, it was not a judicial question, 
there bcinfi^ nothing more to decide. Th£ court 
manifestea as nruch reluctance to give the de* 
cision as was compatible with^ their duty; they 
desired to avoid giving any opinion whicli 
would invalidat^^the replevin act; \>\it yrken 
they could not with propriety longer avoid a 
direct decision on ib, what did they do?. '^Thj 



prohibited ' to pass certain laws, aufl if they they— decided it! And for. this they are di^ 



should disregard the prohibition , their act shall 
be a nullity. When acourtdeclkrea'an act of 
assembly void, for repugnancy to the fui;da- 
mental law, it only says that fhe' will of the 
people expressed m their constitution, is para- 
mount to that indicated by their legislature. 
The court does not repeal the law; it is repealed 
already by the people in their constitution — it 



nounced,by at Jeast one gentleman, a& "usurp- 
ers." Monstrous and perilous denunciation!! 
Suppose they had contumaciously refused to 
decide the easQ, x)r had, prostituted their co(i' 
sciences and judgment at the shrine of popii* 
larity, .or had assumed legislative ommpo- 
tence; would they not then justly have sul?* 
jectcd themselves to the imputation of ''usur* 



never was law.,' If the legislature act contrary j p?\tion," or of official conniption, and have d*- 
to the authority given by the peoj5le *in the | served removal from office? CcVtainly. lo 
constitution, they act without authority, and ! what a predic;ament then are they placed? If 



their act is Void. The constitution is snperi 
or to them — 'they derive their power from it — 
and eVon the people, who are the ultimate de- 
positories of all power, cannot control, resist or 



suspend it,,eiceptby controlling it in the mode us beware,^8aid he, that \yc shall not exemplify 



prescribed' by tlienTselves. 

An^individual, therefore, has a right to the 
protection of its guarantees, not only against 
the opposition of a majority of the Legislature, 



they will not adjudicate, they must be re- 
moved; if they decide honestly and correctly, 
th(^ are "usurpersl" X doctrine wjiicli, ^^' 
volves such consequences must be false. ^ ^ict 



the fable of tlie wolf and the lamb; let us take 
care that, whilst we arecrying^outmuirdesers, 
we are not insidoiusly assassinating^ the court; 
and not only violating the constitution, * but 

• ^^ • • t *••! 1*1. ' _ J 



but Of tkepeopU themselves. For the constitu- sapping the principles of civil liberty and 
tion governs majorities as well as minorities. — [blighting the jionor of our state. .The court' 



ting 



If the Legislature- can enact and enforce any dit£ their duty lionestly; let us follbw ik^ir 
statute which they may think fit to enact| then example. TJiiey usurpod no power;, let us not 
they are above the constitution. When a court ' go out of our sphere lest wo be guilty of ''*usur- 
decides in favor of an individual, every other .pation." 

member of the ccmiraunity cannot Toverse that j He argued ncift in- support ^f the second ob- 
decision, except by abolishing the constitu- jection, whicli was, tjaat whilst the preamble 
'' "* "' * ^ "* ' ""^ --'--i- conceded to the court the right to declare a 

legislative act unconstitutional, it ia effect 
practically denied the rigVt, by requiring as a 
"si^'E QL'X non" to its exercise, that tiie uncout 
slitutionality of the act must be "obvious asid 
PAU'ABLH." 1* his quaKfication, (said he,) ie 
"obviously and palpably" una'athorized; else 
it destroys the concession oi riglit in axt oaso 
and leaves the legislature uncontrolled, ex- 



tioti. In this consists the value of (he consli- 
tution; in this consists the political liberty oi 
the people. Cfivil liberty is exemption from op- 
pression; political liberty is the security from 
oppression which is afforded by the form of 
government. But if the legislature liave the 
right to violate the constitution, and then ad- 
judicate on their own act, the citizoii may en- 
1^ civil liberty, but he has no political liberty. 
Tbc constitutitm then would be Itio better than 
an act of as?emblv. 



cot)t by its oWn rea-'>on, discretion, or passions, 
what^ he inquired, was meant^by "obvious 



'3 



When a judge is called on to decide what the and palpable, when used iii the preanible? 
law is, where two statutes are in conflict he Was it intended that the repugnance to. the con- 
must pronounce what is in force — :i fortiori, sfitution should be obvious to all men of all 
when a more statute and the constitution are grades of iutellect, or only to the most en light- 
in conflict, he must declare which is the law — ] enod? Must it be palpable to those who are 
it is inherent in the nature of his oflico. If the i torturing their minds to sci«e some 'pretext for 
majority violate the coiislitnition and' assail the ' not j«"^ing it? To those who are d"t<A'nnined, 
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from pride, interest or ambitloD, to^hut tl}eir|at the, shrine of aQubition or v&nton*pov^. 
cycH ag^nst if? Must it be obvious to the leg- Can ftui;h a doctrine as that, which leads to 
islaturc "who passed the act, or it must \)q obyi- such absurtjitics, boort^^Q^ox? No; it is worso 
ous to the court who sye called on to determine than Utopian. But again,' if a proposition bo 
it^ Ccjtainl;^ to the court. No prudqnt and ■ "ol>viousiy and palpably", rqjujjnant to.tho 
intelligent tribunal of justice will ever refuse ' constitution, it i^ not only not to bo prcsiuncd 
to enforce the legislative will, unless thalTyill j that thu legif>lAturc will, even in the wanton- 
be to that tribunal plainly interdictecl by. the jness of arrogate- d pow^r, ad(^t ft; but if thoy 
oonstitutioo. The toirrt of appeals has not | unexp^ctedly should, there could b« not doubt 
dopc^fibr ever will do it. A Judge. lias no:^hat the next legislature would rjepeal it. 
personal motive to do it; he may lose, he can-, Therefore there would be no. necessity for 
not gain»by it. There is no danger of his aver j courts to possess the power of refeisting tho 
dping it unless he feel impcribusly bound by constitutional encroachments of the legisla- 
Eonest and clear conviction of duty, turc on the rightu of individuals^ unless it 



Judges ^o, no doubt, frequently lend their could be ej(^rcisod in cases v^hicji the legitia- 



gW'ffed; and this is perhaps ^ropei*. There ifl come necessary to exercise it;' audjf it^ould 
. zi6 danger to be apprehended from the Judicia- b<?, it could not be exercised'. , 
ry> except that, tnrough fear of i)fiendinff the "" "' ' ^ •* •' " ' • 



legislature, and of thereby aubj<^ting them 
selv^ to a tierilous responsibility, they may 
tamely coQuive at. le^isiative encroachments, 
and fail to enforce constitutions^ rights. This 
18 .exemplified by the histoiT of wl jurispru 



From this brief view, it '. irresistibly re- 
sults, that if a Judge have no right to dfeeido 
that a legislative act is unconstitutional, when- 
ever obvionslvsb to him, unless 'it be ''obvi* 
ously and palpably" so to the legislature, he 
has n<^r}ght to do it in any case. But it is ad* 



dence, especially by that of tl^ose governments ! mitted in che printed argument that he has that 
IB which ,tbe jiidges. were dependent on the ' rights therefore heha8.it,like all other judicial 
^gislative or executive department. . Hence {rights,. 'to be ^ exercised recording to the beat 
tl^B wisjom of the convention in endeavoring , dictates of his own conscience and judgment, 
to leiurer tbp judiciary as independent of the 'It is his privilege aud his official di^ty,to fol- 
legislattire as would enable, it Xp decide all , low the li^ht of nis own reason. It is the duty 
cases according to its honest convictions ofj of the legislature to act conformably to its own 
right au^ duty, without consulting or fearing judgm^ in enacting' statutes. It is pquaUy 
the popu}ar branc^i of the government. The incumbent «n the judge to follnw the convjc*^ 
right to^dgeinyolyes the right to the faculty tions o£ his mind in iexpounding theno,. ^her*^ 
ofjudgmjent; it pre'-supposes the existenpa a ' are no degrees pthe repugnance of legialation. 
that faculty, and netess^ily 'implies its free- to the constitution. An act is either constiija 



dam from ^ontrol or fear. \ 

A decision, gi^an contrary to the opinion of 
the judge, is certainly not bis judgment. It is 
hJB duty,* ixL defiance of all t^onaequences, to 
pronontice his own opinion; and in doinff so, 
vho QVQ aay that it was not obvious ana pal-, 
{nble to him? If it be not obvious to him on a* 
eohstitationid questV)n, he witt not give it; if 
obTioas* tp him, ^although imperceptible to 
al]L oiherB, he is .'bound to ffive it. But it 
I0 ' eontttHdej tbat the co^rt h^ve no. right to 
decide an act of assembly unconstitutional, un- 
less the r^ugnance be "obvzoub and palfa- 
BLK^' to t^e l^ialaturel How would the court 
%rfst ascertain this fact) .It would not fairly 
be presumable that tfto legislature ilbyld pass 
an aet vhioh should, be to Hum "obviously 
and palpably" anconititutiOnal. If they ever 
ilumld be corrupt enough to do so, they "^rould 
ba proud enough no^ to acknowledge it. And 
if ue judge Aall have the rigl^t to pEonounce 
their aista unconstitutionifl only whe^L they are 
''palpably and obvio^isly" so t» themselves, 
tpen it results inev^itably* t^at he has no right 
to gif e his own opinion unless it be in accord- 
ance'*with their's; and hence would this con- 
sequence result, that he would hare the right 
in no case, however obvious to him, to declare 
a legislatiTO act un^onatitutional, but would 
be oompeUed to violate his oath, and assist 
the legislature to prostitute the constitution 



tion/il or unconstitutional. - U anactbeuncop-^ 
stitutio^al, it cannot'be material whether it- is 
"obviously" so or not. It ib void---and it is 
beca\ise it is yoid that'the coinls ought not to 
enforce it .{L judge has no right to enSorce aik 
unconstitutional statute; it is not law, and he 
is* appointed to administer law. It does not 
belong to .the 'legislature to decide what the 
law is, but to the judge, He eannot, therefore* 
without usurpation, without an abuse and per- 
version of his office,. enforce (gainst a citiaeB, 
an act of the legislature winch is a, nulli^. 
^e saii^ he would be glad to be informed of the 
difiference .between a violation of the constiti»> 
,tion» which is "obvioas>" and one Which is not 
"palpable" to every understanding. Sach is 
void, and one as much so as the other* fo 
there arem^degiiaeajin nonsmtivt. 

Bat it is contended, said Mr. Rohortson^'thet 
a judffo has qo rieh^ to determine by coDstraiK 
4;ion thai a legislative act is uneonstitutioBal. 
This is an unfortunate subter£affe« Must reer 
son be proscrihedf • Must it be banished froa 
the judicial mind? Must a JupoE.hare no 
judgment? What is the province of reason but 
to construe? Whati is tno objdct oftonstru^ 
tionbutto find ti\ithT The right to constme 
is of the. essence of thr. judiciol character. A 
judge, without the faculty to construe law,, 
common, statute, or constitutional,- would be a 
\pheaomenon. All his decisions are the re- 



56 



SrEECH OF MR. ROBLRTSOIf, 



•ult of coaakniction. His prineipal function is 
to eoi^stnie, interpret, expound lat^, and the 
ecftistitution is not only law, biit aboTc all other 

IfkW. 

It is impoflsible, even in the common affairs 
of Kfe, to detect error or disooyer tnith, with- 
out "construction," without Reasoning ^ from 
some self-evident principle to some more oc- 
cplt trutb/and so on by a regular ^ad^tion to 
£efiii$Lconclusion, which, wheii it is educed, 
is as certain as the primary proposition, from 
which It was, by a regular process*, driawn. 
Bow are the most important truths itx the mor- 
tal, intdlectual, and pnysical world ascetained, 
except by the faculty* of reason and some pro- 
cess of construction? The most recondite 
principles are, by these af^nts, de^Oped with 
all the certainty of iiituitioa. The truth of 
even a ma^ematical theorem is at first dis- 
guised. But by a-regular chain of reasoning, 
from one proposition to another, the demon ^tra- 
tioD is complete and the conclusion irresistible. 
And must not a jadgc, who is the arbiter -of 
life aod death, be permitted fo trate out right 
and detect wronv by a process which is so 
successful, and inierrmg, and universal? 
Must he -not see truth, unless she be present- 
ed naked to him? If 90, the only i^ualifica- 
tion of a judge wotild be, not mind, hbt integ- 
Hty, not experience, bfttinstinctl 

But« said he, we haye an appdsite illustra- 
tion of what the gentlemsfn from Jefferson (Mr. 
Rowan) means, when he says that a coprt ht» 
no rig^l! to construe an act of assembly to be 
oontrary to th6 constitution, in the celebrated 
and Very elalw^rate opimoji written by him- 
Mlf when on the benfth^ in the case of the 
.United States' Bank a^iinst Mwrison. In 
thkt case be reasons, and meti^hysically^ too, 
through about thirty psffes in an octayd yol- 
ume, to prove tliat the charter of the >United 
States' Bank is - unconstitutioiiill. He' h€re 
''constmed." He nbt ot^ decided that the 
charter was uncoastitational, but declared that 
•he '^ould not, svkn as a Jui>aE,'8'7oaK tosiIp- 

PORT THk OPNSTITUTION AND LAWS OF THE TJVTSSP 

Statis, submit to the decision of the Sapreme 
Court. And did he think that the law cre- 
ating the bank was* ''obyiously and palpably 
u^constitutionid?'* If he- did, why did ho 
reason, and construe, and defilie so much and 
80 unmercifully as be. did? If he did not, ae- 
«ordin;g to his new light, yz was guilty of 
usurpation. 

But he did not think that jkihe unconstitution- 
ality of Uie law was^'obyious and palpable," 
4»r he would nothaiM "construed" so much', to 
«nabk others destitute of his hAppy perroi* 
^caci^, to see that which was "palpable^'to hliB 
mind. Without "construction. Besides, he 
•oould not haye belieyed that that was "obyi- 
<KLB and palpable," which the wisest men in 
America nad neyer been able to see. 

The] Bank law had .been decided to be con- 
stitutional by th^ Congrea^ of 1791, and by 
President WASHINGTON, by whom it was 
passed. It had been considered constitution- 
al by the Oongress of 1815-1^, and by Presi- 
dent Madison, who re-enacted it. It had been 



decided to be constitutional by the dupr<ans 
Court of the Utiited States; ana idl those de- 
cisions had been ratified and acquiesced in for 
many years, by the intetii^ence of. thie Unio;i. 
Yet to- Judge Rowan's mind the charter was 
"obyiouSly and pulpably" unconstitutionlCil 
otherwise, he now saysi, that he woujd ha%'e 
been guilty of "usurpation" in presuming to 
decide agaJnat the yalidity of the Ifiw. Ha 

WA^THlCN A JUDGE — HE IS KOW A LEGISLATOR. 

He hlid aright to do as he did, bul he denies 
that right to oti^er judges; that wUch was duty 
in him was ^'usurpation" in them. The lav 
establishing the Bank was not "palpably" un- 
^ constitutional, to the Congresses and Pi^i- 
dcuts who enacted it — ^nor to the Supreme 
Xyourt; nor to any qne indJyidual in the Uni- 
ted States; yet .the Judge decided that it tmw 
void, and whether the opinion was right or 
wrong he had the*right to decide as he did, if 
he TBocGHT as he decided. He had a rifrhi td 
his own opinion; why shall not others haVe the 
same right? Others have the same right, oth- 
ers, havfe always fexertisedit a,pd always will, 
as long as th*y kxc honest and independent— « 
as* long as they are, iji the genuine import* 
Judges. 

' He thougUt it was difficult to escape tlys 
eonclusioB, (he said,} that, if the statate bo 
unconttittttional, whether it be "obyioQsly a^d 
palpably" so pr not, the court had a right k> 
refuse to carry it into effect. They were botund 
to do so, by their oaths, their consci^c^, and 
thdr duty to the cotietitutionand the people. 

What would the people ao with a Judge, 
who, when a majority . of the Le^slatsro 
assail their deai;est rifhts^ ffuanMitee^' by the 
constitution; should, through fe^ of that" ma* 
jority, aj^ainst his solemn oath, assist'in llie 
usurpatioD? They would hurl him down; as a 
traitor to thenxana to ^is ovHi tonscience. ' 

The humble citizien cannot be ditffrandliiAed 
or (pressed, or divesti^ of any of his consti- 
tutional i^^hts, althougn a d(]pinant majority 
iA the Legislature m&y decree it. A ii thq iMiast 
of the free man that, howeyer p6or; 'obscure or 
obnoxious he may be> he is prote(!ted and up- 
held by a constitution whi^n kno^s no dis- 
tinction of rank or' condition, and which is 
above the highest and stron^st, even the toA- 
ted Legislature itself — and it is his consola- 
tion, thkt, if' a piajdrity should •trample on his 
rights, tl^ constitution has provided for him lin 
i^depcQaent and eplifhtened court, to whom 
he can appeal' and demand ^jutaick. But it 
woujd be a motkeiy of iustice to tdl hi|&, 
though his most i^kcred rights had been inva- 
ded and destroyed; yet if his deprivation were 
not "obvious and palpable" to tne next legis- 
lature, there was no redpess: for the injury to 
htm would be as afflicting, and^to the Con^tu- 
tton as extensive, as if it were ever so' "obvi- 
ous |" and therefor^ the court wduld be bound 
to pnJtect him. Any ^er doctrine w'ould 
stziKe at'the root of civil liberty, and would 
subject the humble and the '^eak to the mercy 
of tike wtolthT* tod the sthm j. 

The constitution is the sanctuary for the 
injured and oppressed, and the judioiary are 
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ordained to minister at its holy altar. To min- 
ister faithfully they must have pure heai^ and 
sound heads, and act in obedience to their un- 
biassed dictates, '-palpable or. impalpable/' 
popular or unpopular. This is the doctrine 
of reason, of justice and of tho constitution. 

This, he said, led him to his third and 
strongest objection to the 1st re-sclution*, which 
18, tliat it strikes at the independence of the 
judiciaiy and at tho ea uilibrium of the consti- 
tution. He considcrea this a declaration of 
var against the judges, and against the fun- 
damental principles of the constitution — a 
proclamation for resistance and anarchy^ — a 
neating up for volunteers in a orusade against 
thejuaiciaiy. 

In vaifi may it be acknowledged that the 
constitution of Kentucky limits the powers of 
the legislature — in vain may it be conceded 
that it distributes all delegated sovereignty in- 
to three separate, distinct, and independent 
de{>artment8; that which is lecuslativ^ to the 
legislature, that which is judicial to tho judi- 
ciary, and that which is exxcutivs to the ezecu- 
tive department. In vain may it be yielded, that 
these move in different spheres — are erected 
for mutual checks to maintain the balance of 

{lower. In vain ma,^ it be admitted, that the 
egislature have no riel^t to pass an unconsti- 
tutional act, and if they do, the courts may 
declare it void, as it must be. In vain may it 
be boasted that Kentucky ha« constitutional 
liberty, if the legislature^ consistently with 
propriety and fundamental principles, can an- 
Boy or control the judiciary in any other mode 
than that designated in the constitutiofi ; or if 
they cau usurp judicial power, violate the con- 
•tittttion, overule the decisions of the courts, 
and enforce their pwn invalid, unconstitution- 
al acts of usurpation. 

This difficulty was foreseen by the ^ithor 
of the resolutions, and in his printed argument 
he endeavors to remove it. He says that "the 
legislature are responsible to the people, and 
the courtd to the legislature." Therefore, the 
legislature have a right to do as their judg- 
m^ts or passions may dictate in arraigning 
and controlling that department. A perfect 
non»equUur — The legislature are responsible 
to the people, but how? the courts aro also 
responsible, and how? In the same way, aiid 
to the same extent? Is that tne argument? If 
it be, it is false; if it be not, the conclusion is 
illegitimate. The members of the convention, 
knowing the necessity of such a principle, de- 
termined that the three departments should, as 
nearly as possible, be equipoised, and to se^ 
eure this end, also determined that each should 
be independent of the other, except so far as 
thejr have, in the constitution, declared oth- 
erwise. 

The independence of the judiciary is oonsti- 
tational, not merely le^al. It cannot be 
> reached by the legislature in any other ipodcs 
than those by the constitution prescribed. 
These ttre, impeachment and address, 'ihe 
judiciary in established by the constitution, 
and can only be controlled by it, or according 
lo its pi^neiples. 

8 



If a judge be ^ilty of corruption, impeach 
him; for the judicial ermine is not to be stained 
with even thq suspicion of such delinquency. 
If, for any other cause contemplated by the 
constitution, it be proper to remove a judge 
from offi(fe, remove him by address. But do 
not effect the object of indirection. Why did 
the constitution prescribe two modes which 
have been designated, unless it was. intended 
that the judiciary should be exempt from any 
other procccdfaigs by the legislature? Thoae 
two modes of operating on the judges were de- 
vised, because, without apy delegation of pow- 
er on the subject to the legislature by the con- 
atitution, the judges could not be reached at 
all, as they are declared by the constitution to 
be a eo-ordiuatc department, in office for life» 
unless removed in some mode provided. If it 
were intended that the legislature should have 
any other control over the judges and their dc^ 
cisions, why was it not mentioned) and why 
^ere those modes specified? 

It may be argued, that there may be no im- 
propriety in the legislature expressing it8 
opinion. To this it may be replied unanswer- 
aoly, that it is always a sufficient objection to 
such a c()urse,that it is abstract; that it is, iu 
fact, not legifiiation; for, in thus 'acting, tho 
members do not act in their representative, but 
individual capacities, and their opinion can 
be entitled to no greater effect, than that of a 
collection of the same number of their con- 
stituents. If such a proceeding be preparato- 
ry to an address, or impeachment, it might be 
permissible. But this is disavowed. Then 
what is the object? .Is it to compel the court 
to change their opinion? If they regard their 
oaUis or sense of duty, this will not be e^ect< 
ed, and if it could, wnat would be the conse^ 

Suence? iN^othing more nor less than this; 
latthe legislature, after passing an unconsti- 
tutional act, may irutruci and compel the ju- 
diciary to carry it into effect; the practical ten- 
dency of which would be to deprive them of 
the power of deciding on the conetitutionality 
of the acts of'' assemoly, although it is ac- 
knowledged that they hefve it. For, it is plai n , 
that such conduct of the legislature would 
have this effect or none. Then the legislature 
would be above the coastitution, and not that 
above them. All power would be absorbed 
by the legislature, and the constitution would 
be no more sacred, or inviolable, or stable, than 
tiiCta of the legislature. 

If a bare majority can eventually effect the 
downfall of the judiciary, by censuring their 
conduct and degrading them in the estimation 
ofthe people, or by reversing or suspending 
their decisions, the constitutional equilibrium 
is gone, and that beautiful theory wnich sup- 
poses that there are three departments of pow- 
er, each moving in its appropriate orbit, free 
from any dependence on or responsibility to 
the others, except as provided oy the consti- 
tution, is an ILLUSION. 

Mr. Madison, in the 47th number of the let- 
ters of ''Publius," speaking of the necessity 
of three departments of governtnent indepen- 
dent of eacn other, says, "That no political 
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tnith is certainly of greater intrinsic value, or 
is Btampfd witn the authority of more en- 
lightened patrons of libertjy-. The accumula- 
tion of all power, legislative, executive and 
judicial in the same hands, whether of one, or 
a. few, or many, and whether hereditary, self- 
appointed of elective, may be pronounced the 
very definitibn of tyranny*" 

Every constitution in the United Ptates has 
been so modeled as to preveiit this accumula- 
tion of power in the hands of the legislative 
department. 1 hat of Kentucky is careful to 
defeat it. But all its wise precautions will be 
dnavailing, if it bo proper or permissible by 
the constitution to atiopt the resolutions under 
consideration. 

All the apprehensions of the convention 
were directed to the legislature, because there 
could be no danger of usurpation to an oppress 
sivc degree by the judiciary. They well 
knew that the legislative would be tne most 
powerful brancli of the eoycrument, and that 
there would be danger of its encroachments on 
the other two; they knew that it was the most 
popular branch, would have the most influence 
over the public mind, and would be most apt 
to overleap the barriers of the constitution. 

They knew that the judiciary, from the na- 
ture of its functions, and from its very consti- 
tution, would be the weakest department ; pav- 
ing less power, less ambition, less passion, 
less influence over the springs of public opin- 
ion, than the legislature: and therefore they 
Srovided that judges should be irresponsible to 
le legislature, except for corruption or 'Some 
other delinquency for which they might be re- 
moved by Two-THiKDs of all the Votes of each 
house on charges to be spread at length ou the 
journals. They further declared, that 

"The powcn of the government of the state 
of Kentucky shall be divided into three dis- 
tinct departments, and each of them be confided 
to a separate body of magistracy, to- wit: 
Those which are legislative to one; those which 
are executive to another; and those which are 
judiciary to another." "No person or collec- 
tion of persons, being of one of those depart- 
ments, shall exercise any power properiy be- 
longing to either of the others, «xcept m the in- 
stances herein after expressly directed or pev- 
mitted.^-Oon. 0/ Ky*, Art. L 

But this legislature is now called on to erect 
itbelf into a body of censors, into a judicial 
^tribunal, a grand inquisitorial body, to revise, 
and, in effect, to reverse the decision of the 
court of the last resort known to the constitu- 
tion. Who gave us, said he, this high power? 
Who made us a court of appeals? Who vested 
us with judicial power? fT ot the constitution. 
It declares that all our power shall b<% exclu- 
sively Wislative. Not the people; they elect- 
ed us to legislate for them according to the au- 
thority given by them in the constitution. 
They did not send tls here to subvert, but to 
execute the principles of the government; not 
to arrogate to ourselves judicial powers, not to 
abuse and degrade the judges, but to sustain 
tfacnif or remove them from oflicc, if two-thirds 
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should believe that they had forfeited their of* 
fice. 

As well might the^ legislature endeavor to 
control the governor,' or the judiciary th« 
legislature; and if it be proper to endeavor to 
reverse the decision of a court, it -would be 
much better, before it is givep, to instruct 
the court by resolution what deeision t« 
render. 

AH the power which the legislature hdii 
ovep the courts is defined carefully and with 
precision, in the constitution. If it liafi any 
other power, whence derived, how limiteat 
It has no legitimate origin, and tirould be il- 
limitable. 

If the legislature C9n reverse the decisions 
of the courte, or resist them successfully, ei- 
ther directly or indirectly, where is juaicial 
independence? All prosfrate at the feet of ac 
irritated majority— all overwhelmed in the 
uncontrolled and appalling power usurped by 
Ihe legislature. Sir, said lie, we are treading 
on dangerous ground^we are about to estab- 
lish a perilous precedent. If "^e can para* 
lyze the courte and refuse to cxc6ate their de- 
crees, the constitution is a shadow, the power 
of the courte an illusion, political and civil 
liberty a chimera, all within the giffantie 
grasp of the power of the leglslatare, all de- 
pendent on legislative will. And is there no 
necessity for the barriers and checks of tbie 
constitution? Should the legislature be above 
them? If not jealously 'watched and guard- 
ed, is there not danger that it will t>ro6trato 
them and assume to iteelf unbridlea domin- 
ion? Listen to the voice of history and expe- 
rience; look into the volume of nature, and 
what will you find? You will find that there 
is great danger of cncroachmente by the leg- 
islative department, and great necessity to 
restrain aba muzzle it. Let us hear what Mr. 
Madisun says on this subject. In the 48Ui 
number of "Publius," after showing that pa- 
per barriers between tlie three departmente 
are Insufilcient, he says that "cn>erience has 
shown that some more adequate aefence is In- 
dispensably nbcessary, for the more feeble 
against the more powerful members of ihe 
government. The legislative department is 
everywtiere extending the- sphere of ite activi- 
ty, and drawing all pow?r into ite "imprtd- 
ocs voaTEx." In the same number he says, 
that "in a representetive republic, where' the 
executive magistracy is carefully limited»and 
where the legislative power is exercised by an 
assembly, which is inspired by a supposed in- 
fluence over the people, with on intrepid con- 
fidence in ite own strength; which is sufficient- 
ly numerous t6 feel all the passions which ao* 
tuate a multitude; yet not so numerous as 
to be incapable of pursuing the objecte of 
its passions by means which reason pre- 
scribes; it is against the enterprising ambi- 
tion of this department, that the people ought 
to indulge all their jealousy, ana exhaust all 
their precaution." 

Mr. Jefferson, too, in his notes on Virginia, in 
speaking of the necessity of three deptftmentSr 
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%nd of the defect m (he old Virginia constitu- 
tioQ, in not makinff the court^ sufficienUv in- 
depeodent of the legislature, bws: "They, 
{the legislature) have accordingly in many 
instances decided rights which o^ght to have 
been left to judicial controversy." The board 
of censors selected in Pennsylvania, in 1783, 
to enquire into violations of the constitu- 
tion, reported many by the legislature, and 
among others mention this^ "that cases be- 
longing to the judiciary were frequently 
Arawn within legislative cognisance and de- 
termination.'' 

Mr. Madison further savf, in No. 51 of "Pu- 
bliuf ," that, '*In order to lay a due foundation 
lor that separate and distinct exercise of the 
different powers of government, which, to a 
eertain extent, is admitted on all hands to be 
essential to the prescftvation of liberty, it was 
evideot that each department should have a 
WILL of its own." Further on he says, "But 
die great security against a gradual concentra- 
tion of the several powers iii the same depart- 
ment, consists in giving to those who adininis* 
ter each the necessary constitutional means, 
and personal motives to resist the encroach- 
ments of the others."' Again he says, *'In a 
•ociety in which the stronger^ action can read- 
ily unite and oppress the weaker, anarchy 
may as truly be said to reign, as in a state of 
nature, where the weaker individual is not 
•eeund against the violence of th^ stronger." 
Ai^d in Uie saipe number he says, that *'in 
framing a government whicb is to be adminis- 
> tered hf men, over men, the great difficulty 
lies in this: you must ^rst enable the govern- 
ment to control the governed, and in the next 
Slace, ovLXGC it t^ control itself. A depen- 
eoce on the people is, no doubt, the primary 
coiiitrol of the government; 4iut experience has 
taught mankiad the ucoessity of auxiliary 
precautions." 

These, said )fr. Robertson, are admonitory 
Jeasons. Our forefathers profited b^ them, 
and endeavored to secure their benefits to us, 
bat woare uawilling to enjoy them. You see 
in them the danger of legislative usurpation, 
and the wisdom of the convention in endeav- 
flring to check it, by an honest judiciary; and 
their solicitude that thnt judiciary should have 
the meant and the metives to check it — should 
liave a will of its own, and be so far indepen- 
dent of the legislature as not to be afraid to 
azeiiit. But we are endeavoring to disre- 
Mrdthe wisdom of the world And to prostrate 
uie judiciafy, not by removal, but by abuse, 
fo tnat in future they shall never dfare to de- 
cide Against the legislature. Pbotiot the 
CHABAOTsa or Toua JUDGES AS long as you psa- 
jOT mxx TO HOLD THEIR SEATS; you owe it to 
your country and to yourselves. 

It is necessary that the court should pos- 
aeaa the confidence of the peo])le. What good 
ean be effected by destroying it? Do not de- 
^grade your Judges and leave them in office — it 
will degra^ yourselves aod your constituents. 
If you cannot remove them, you cannot touch 
them. You have no right to control their de- 
eisioQ— the partieslitigantliave a vested riglit 



to it. Nothing which you can do can divest 
it. But if yvu have the right to degrade them 
for giving an hooest opinion, you may deter 
them from ever deciding that any act you pass 
is unconstitutional. This would suit the am- 
bitious and designing. Such is the design of 
the resolutions — they have no other object .or 
tendency. 

There is no danger, continued Mr. Kobert- 
son,that the judges will ever overrun the lib- 
erties of the people. Who ever heard of a 
judge, who was not made the instrument of 
either the executive or legislative department* 
oppressing a whole community. He may bo 
an oppressor indeed, but it is only when he is 
made the engine of the legislature or the miu- 
iffn cf the executive; it is a dependent, not an 
independent judg[e who is to be feared. Who 
ever heard of a judge mounting to dominion 
over the liberties of any people? No one ever 
did or ever will. 

The ambitious man, who meditates suprcipe 
sway over his country's destinies, never mounts 
the Bench. Ho inounts thje "stump," and 
winds himself into public favor, by ifattering 
the prejudices and passions of the majority, as 
the serpent decoyed Eve. The man destitute 
of principle, ^'ho stifles his conscience, always 
rides the current, delights in raisin? a storm 
that he may mount it and direct the whirl- 
wind; whose ostensible object is his country's 
glory, while the delight of his soul is su- 
preme power : in whose lips is liberty, but in 
whose heart is monarchy I This is* ihe man 
whom his countrymen may fear, i^'uch was 
Julius Ciesar, Oliver Cromwell, and all others 
who have stolen from the people their liberty. 
To such men the most appalling object is an 
independent, virtuous judiciary. That checks 
their career. They never can seize the crown 
until the judiciary is undermined. Hence it 
T^ill ^Iways be found that they denounce in- 
dependent judges, and endeavor to persuade 
the people that they are oppressed by them. 
Their only resource is the omnipotence of the 
legislature, where, if they can get a seat, and 
can, by .counterfeiting their politics and dis- 
guising their' designs, get at the head of tho 
majority, they stand the uncontrolled arbiters 
of their country's destinies. 

But, said Mr. Robertson, there is a peculiar 
objection to the resolution which proposes re- 
sistance. This portion he thougnt was too 
strongly eortcocted. It is only necessary to 

S resent it te the lips to have it rejected, ^'hall 
Kentucky set the first example of rebellion? 
buch he would call it, for such it was, against 
the constitution and agralnst the settled prin- 
ciples of constitutional liberty. He would not 
like to see an act passed conformably to thb 
resolution; it would bring the statd into con- 
fusion and anarchy; the constituted authori- 
ties would be put duwn, or there would be an 
interregnum of poliiical principle, and civil 
cum motion would ensue. 

Tho clerk who would obey your mandate 
and disregard the decision of the judge would 
be removed from office by the court St appeals 
for a dereliction of duty. If he should obey 
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the court and not ihc legislature, tho clerk 
would be sued by the debtor, and the legisla- 
ture would be boun4 in honor to indemnify 
him. One part of the community would l>e 
thrown into active opposition against^ another, 
and there would be nolaw but uiat of force, if 
any attempt bhould be made to enforce the 
act. 

But, continued he, the two yeftrs replevin 
act is decided to be prohibited by th<^ federal 
constitution. An appeal has gone to the su- 
preme court: suppose that court shall a£Srm the 
decision. What then? Resist the OEXxaAL 
oovERXMisrr? Whenever such a crisis shall 
occur, we shall see a practical illustration of 
the benefits of the federal constitution — the ad- 
vantages of the union of the states. We may 
Bee another Shay's insurrection, but there the 
catastrophe will end. Let it not be forgotten 
that it is the federal constitution that has been 
violated, and that even a removal of your 
judges will not effect Jthe decision. Kentuclcy 
lids no rieht lo prevent its enforcement; it be- 
longs to sul thestaites and ipustbe as uniform 
in its application as it is immutable in its 
pYincipies. 

The resoTutions in any aspect can do no 
possible good, they may do much mischief. — 
They may establish a precedent, which, if 
sanctioned by the people, would, in time, tear 
down one pillar of the political temple, and 
the whole fabric will tumble into ruins. But 
they can administer no relief. They will on- 
ly excite hopes which can never be gratified. 
There is only one remedy. Let the affairs of 
the country go on in their usual and natural 
channel; let the constitution prevail; give up 
party strife and party pride and ambition, and 
net only for the permanent welfare 'and honor 
of the people. Then confidence will be in- 
spired, industry will be stimulated, morality 
will resume her empire, and virtue and pros- 
perity triumph. '1 he people will look tHen to 
the only sources of real rJlief — ^their own con- 
duct, a rich soil and a benificcnt Hcaven.-«- 
But persist iu legislative encroachments, and 
relief itself is hopeless. Every legislative in- 
terference will render another more necessary. 
Keep up the credit of your paper, as well as 
you can by prudent meanH. Do not relax the 
Hystcra in relation to it which has been adopt- 
ed; wind it up slowly but certainly. The bank 
is a sensitive plant, touch it and it dies. Let it 
i^one and the people will have confidence in 
it, and that alone will make it good: and as 
its paper is withdrawn, abetter cuixency will 
inevitably supply its place. You will never 
have a specie currency while you have depre- 
ciated paper. 

The opinion of tins eourt Is not ruinous; it 
will inflict little or no injury. It is the b*^t 
opinion for the people which could have been 
given; and if it should happen to be severely 
lelt by some, it is not the fault of the court or 
of the constitution Nor is the opinion "sub- 
versive of the principles of civil liberty," un- 
less it be inconsistent with those principles for 
moD to pay their debts accoitiing to contract, 



or for the Legislature to be restrained by tb© 
constitution. If such be'thc principle of civil 
liberty, he did not desire or claim to be one of 
her votaries. * She was alicentlons courtezan, 
not the chasl^ vestal Virff in exhibited in tho 
constUutiou. He thought that civil liberty 
consisted in equal and exact justice, and 
should still icling to that opinion. 

Anv other liberty thanthat enjoyed in the 
invioIabilit)r of private rights, ana integrity 
of the constitution, is licentiousness. No com« 
munit^ was ever legislated out of debt, nor 
ever will be. If Kentucky would profit by an 
afflictive ezperlencet she might yet oe wise and 
prosperous. 

This was a consummation (he said) which 
he most ferveltitly prayed for. His only ib* 
terest was the gloir and happiness of hie 
State. He was bound to ilj by m any and strenfif 
ties. It tras his birth place. It embosomed 
all that Was most dear and cudcnring to him) 
and he enjoyed a mclanchoiy pleasure in thA 
hope that it would be the repository of his ash* 
es. This State once occupied a prood emi- 
nence in the Union; "Kentuceian" was a cer- 
tain passport, for all who bore it, to the wKtteok 
and affection of all who loved the brave and 
the noble. Jt it not to now; but he did not 
even yet despair of an eventual restoration, if 
t\ie people are permitted to think and act foiT 
themselves. 1 hey possess even yet all the el- 
ements of moral, of physical and of intellect* 
ual •greatness. Do not stifle or relax them; 
but incite them to development and activity. 
This can only be done by a stable fixed policy: 
an inflexible adherence to the principles of 
sound political economy and of undisturbed 
justice. Do not endeavor to exgite the pe<^le 
longer. They^ are now quiescent; they will do 
right; they will understand their constitution- 
al rights and at last sustain their constitntioo. 

Havingdisposed of the first topic of discus- 
sion by sug^gesting some of the most promi- 
nent objectionB to the resolutions in the ab- 
stract, he would (continued Mr. li.) proceed to 
give some reasons in support of his opini<m 
3iat the decisions of the Court of Appeals 
was correct, fie would endeavor to show that 
BDjr two years replevin law which is retroactive 
in its operation on contractSf is unconstitutional 
find void. He would confinehiinsolf to the prin- 
ciple decided by the court, and although other 
oqections might bo urged against the validity 
of the replevin acton which they adjudicated, 
he should only argue that it was*interdicted ht 
that clause in the federal constitution, which 
declares, thsf'no State shall pass any ex post 
facto law or Uto iaqHUrimg the obli^mtion of ton* 
trmctt." 

In analysing this subjfect, (said he^ it !• 
only necessary to ascertain with satisfactory 
precision what is the constitutional import of 
the expression, "the obligatinn of contracts," 
and wnat is "impairing" that obligation. Al- 
though there teemed to be a great diversity of 
opinion in relation to what is the obligation of 
a contract, yet he thought it stranse that no 
one of those who denied the d^nition given 
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hj the court, had ever been able to state in what 
£00 obligation of a contract consists. Even the 
long preamble to the resolution (incredible as 
it may appear to one who never road it) docs 
not attempt to define it. The author of that 
argument denounces the court for imputed er- 
ror; yd the anxious reader lookb in vain 
through the twenty-six pages of swelling 
sentences, and "metaphysical" subtilty, 
for the source of that error. He is dumb 



United States, means what it docs dsewherOt 
and what it imported in common use at the 
time it was inserted. To oblige is to bind, 
force, coerce, Ac. 'itie derivative, *' obliga- 
tion, " is the bindinff, forcing power or quality 
of the thing. It is defined by Juttinian to he 
the ligament which binds, and by Pothut to be 
'^vinculum jutia" or bond, or tie, or chain of 
right: a moral obligation or ligament is defined 
to be that which binds the conscience, which is 



on the all important question, what is the. the tote of nature; and a legal obligation, of 
^al obligation of a contract. He would course, that which binds in or by civil law.— 

The obligation of a contract is that which in- 
duces, compels, or ensures its enforcement Jt 
is not the instrument or agent bu which ii iseo* 



be glad to xnow (said he^ what right any gen 
tleman^ has to assert so ao^^maticuly that the 
definition given by the court is incorrect until 
he can shew, or at least attempts to shew, that 
tome other definition is the right, one. The 
obligation of a contract is some one thing, cer- 
tainly. It is necessary to ascertain what it 
is, and that' it is radically different from what 
the court sliy it is, before their decision should 
be arraigned. The author of the printed ar- 
gument mightcertainly, in his long discussion, 
nave shown of what he thought the obligation 
of a contract consists, if he really believes 
that it does not consist of what the €ourt has 
decided that it does; for before he can know 
that the court erred, he must know that the 
obligation is different from what the court says 
it is, and to know that, he must know what it 
is. He ought, therefore, not only in justice to 
the court, but to himself and his own charac- 
ter for understanding to have condescended to 
disclose the great secret— for secret it is if the 
court has not found it, and secret will, it is 
feai-ed, always remain. At the threshold, there- 
fore, it is fair to infer that the judges are right 
until their oj)penents can foil What thej believe 
the legal obligation is, and from their silence 
it is equally &r to conclude that they are un- 
able to give any definition Which is even plaus- 
ible; and that therefore the court have **hit the 
nail on the head.*' 

It is remarkable that in the printed speech, 
!f he had even a glimmering of light on the 
subject, the author seems, in three different 

Slacos, to have giyen, no doubt inadvertently, 
ifferent views of the obligation of a contract, 
each irreconcili^ble with the other, two palpa- 
bly wrong, and one in exact accordance with 
that given hj the court. He expected to de- 
rive some assistance from the argument of the 
fentleman, and thought he could shew that he 
^ ad Twithout intending it) fortified the decis- 
ion or the court impregnably. It has been said 
that this arfl^uqaent "is a conclusive and tri- 
umphant refutation of the reasoning of the 
court;*' he thought that it would require micro- 
scopic vision to find where the refutation lurks. 
He thought that it was a most "triumphant" 
vindicatum of the court'd opinion, because it is 
supposed to embody all that can be urged 
ajg;ain8t it, and when that is examined andana- 
lized, it is found to contain no argument 
■against the principle decided by the court, but 
(without intending to do it) sustains it: for 
wherever there is anything tangible in it, it is 
in uriison with the doctmne of the court 
^'Obligation,'' in iho Constitution of thie 



erced, but the right which, the Migee has to use 
Coercion, that ia the essenoe of the obligation,—* 
This is cither moral or legal, ancl generallr 
both. When there is no municipal law, which 
will compel the performance of an en^^agemeut, 
that which induces the performance, is the nat- 
ural law, and is called the moral obligation, 
which is either internal or external, imperfect 
or perfect It is internal when conscience is 
the only persuasive or coercive power. Such 
is the obligation of benevolence, gratitude, and 
a long train^of moral virtues. The obligation 
of benevolence and gratitude, is the will of 
deity, the law of our nature. We are impelled 
or induced to acts of benevolence, <fec., by a 
sense of respect for that will, and by tho aic<* 
tates of that law written on the heart; but tho 
obligation is internal, it exists only in the bo* 
som, and is imperfect, because no external or 
ph^rsical force can be exerted, to compel. In 
a state of nature, where there is no law but 
that of Heaven, man is rosponsible only to his 
God for breaches of the imperfect, internal ob* 
ligations; the obligation consists in a sense of 
his responsibility to his maker and his owi^ 
conscience; *'impair" this accountability, or 
st^ con8€ienee,a7ui you '*imi^ir the obligation" 
But when a man is responsible to his fellow- 
man, who has a right to use force, the oblisa^ 
tion is external and perfect; and as this perfect 
moral obligation consists in the right to apply 
force, it can only be impaired by affeeiing the 
force, or the right to use %t. If the right to uso 
force be withdrawn, the obligation is therefore 
destrojred; if the right be rendered less certain 
or efiSlcient, the obligation must be impaired.-r 
These are moral obligations. Butin a state of 
society there are legal obligations. Man hav- 
ing surrendered to society his natural right to 
exert force on his fellow man, society alone has 
the right to apply it. As the perfect moral ob* 
ligation, in a btate of nature, consisted solely 
in the force of the individual, or rather in lua 
right to use it, so in socie^, when transformed 
into a legal obligation, it consists exclusively 
in the force of the ; community, or with more 
precision,. in the individual's ri^ht to use it; 
and as each individual composing the body 
politic, has surrendered his natural right to 
force, the aggregate community is bound to ex- 
ert it for the protection of his rights; and if 
the laws of society direct the application of 
the united force in particular cases, the legal 
obligation ot those caises is the right t9 have the 
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firm exerted. ' The le^l "obligation/' then, of 
a contract, i$ etienttaUy and exelueively, the 
richt (/ the obligee to compel the obligor by law. 
Ifthifl bo not the legal obligation, thcrt* it* none; 
and there would be no difference between a 
legal and moral obligation, or between a right 
4n a state of nature and a right in a social 
state. If the civil law will not enforce a par- 
iticular species of contract, such contract lias 
■ no Icffal obligation : its obligation is purel j 
ttoral, binding only on the conscience; as in 
the ease of contracts prohibited by law. such 
«s usurious contracts and others. Can any one 
believe that an usurious contract, if prohiDitcd 
hv law, or a contract proscribed bv the statute 
t)f frauds and pcrjurtcA, has any legal obliga- 
tion? They certainly have none, because the 
law will not enforce tncm. Is it not absurd to 
•ay that that has a lesal obligation, which is 
contrary to law? When there is no la\^ to 
compel, there can be no legal obligation. A 
contract contrary to law, it not in law obligatory: 
a contract without law, is not in law binding: 
hcontnct permitted hy law but which the law 
will not enforce, is not obligatory by law, but 
binds only the conscience of the parties; the 
obligation of such a contract, then, is moral, 
not legal. Some contracts have both a moral 
and a legal obligation; some have one and not 
the other; and some have neither. A contract 
which is not contrary to the laws of deity or of 
society, and which the latter will enforce, has 
both a moral and legal obligation; the moral is 
not destroyed by the legal: the latter is only 
superadded to the former. The obligation is 
moral, because it is binding in conscience; it 
is leffal because it is binding in law; as it 
would not be moral if not binding in con- 
science, it could not be legal if not binding in 
4aw. I f then a contract have a legal obligation 
tmly when the law will enforce it, it is ttie right 
to use the power of tbo law to enforce it, which 
alone constitutes the essence of the le^at obli- 
igation, and consequently anything which di- 
•minishes this force or impairs the right to have 
it exercised, inevitably impairs the obligation. 
f f the law 6f society declare that an usurious 
contract shall not be enforced, it has no legal 
^bli^ation, but its moral obligation is not di- 
codnished; indeed it is rather enhanced, be- 
cause the Integrity of the obligor's conscience 
is then the only security which the obligee 
has. A contract prohibited b^th by the laws 
Hif Ch)d and of man, has neither a moral nor le- 
. gal obligation. Such would be a contract be- 
tween A. and B:, that if A. would kill a par- 
ticular individual, B. irould pay him |100. — 
*6uch a contract would have no moral obliga- 
tion because contraiy to the moral law. It 
^rould haye no legal obligation, because con- 
trary to the civil law, and because there is no 
law to enforce it. It is the "/aw," therefore, 
that is the essence of obligation in each case, 
noral and legal. It is the law of nature act- 
ing on the heart which constitutes the moral, it 
is the law of man acting on man, that creates 
tiie legal obligation; and any thing which im- 
^>aifs the force or efficiency of the law in either 
case, impairs the obligation. If A., for a legal 



consideration, promise to pay B. (100 on * 
particular day, and fail to pay on the day. 
If. will have the right to coerce an indemmtr 
fur non-payment, by appealing to the law. Ir, 
when the contract was made, the law gave the 
right to r^ to coerce A., that le^ai right Can- 
not be taken away by future legislation, with- 
out dettroyittg the legal obligation of the con- 
tract; for whenever the law refuses to oblige^ 
there can be no legal obligation. And by a par- 
ity of reasoning the right which A'.had oyl^w 
to coerce B. cannot be suspended, postponed* 
or rendered less efficient or certain, without 
"impairing" that obligation. If, when a coo- 
tract is made, the law of the place is pledged 
to enforce it, would it be constitutional for the 
legislature afterwards to repeal all laws g[iving 
remedy and thereby leave the obliffee m the 
contract in a worse condition than Ee would 
have been in, in a state of nature? In a natu> 
rol state he would have the right 'to coerce the 
obligor by using individual force, but this 
right havmff been surrendered to socie^, and 
that society naving abrogated all law allowing 
a revert to social force, there would be nothing 
left, but the naked contract, without either a 
perfect moral, or a legal obligation- the casket 
would remain, but the iewel would be despoil- 
ed; the body would be left, but the yitai spark, 
the very soul which animated it, would be de- 
stroyed, ^uch a law would destroy the legal 
obligation of the contract. No man can or will 
deny this: it must be, and certainly^ is, coQoe- 
ded by. every member of the committee. If a 
law denying remedy would deetroy, would not 
a law, suspending or protracting remedy, "tm* 
paif" the legal obligation? The conclusion is 
not only fair, but inevitable. In the one case* 
the obligation would be destroyed, becauds 
there would be no law to oblige; in the other, 
it would bo impaired, because the right to 
oblige by law, (which alone is the leg^ obli- 
gation) would be rendered less yaluable, leas 
certain, less efficient, less coercive. When tha 
right to enforce a contract is barred by the stat- 
ute of limitations, the legal obligation of the 
contract is gone, but the moral remains— and 
while the conscience of the obligor is not re- 
leased, his property and his legal liabilities 
are. Thc'law is withdrawn from the contract, 
and leavte the parties liable only to the obliga^ 
tions of good faith. Wherever the law with- 
holds its powers -of coercion, there can be no 
legal obligation, there is no o6%tii^ either par- 
ty oy law. To shew still further, what is an 
obligation purely legal, what, the asked) is the 
the obligation by which slaves are bound to 
their masters? It cannot be moral, because 
slavery is contrary to the lows of a beniffnant 
heayen. It is, therelbre, purely a leeal obli^- 
tion;thelaw of Kentucky tolerates the domin- 
ion of man over his fellow man, and authorizes 
the ttpplication of force by the master, to sub- 
jugati*, chastise, and imprisob his daye. This 
mere human legislation is the only tenure by 
which the black man is cloven down. Repcu 
the laws permitting a master to chastise or con: 
trol the slave by force, or to reclaim him by 
foroa or by suit, and where theii i9 the obliga- 
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tion of slftTezy} It would be destroyed, and 
universal emancipatidn would be the result. — 
80 when 'a debt is barred by limitation, the 
obligor is absolved from all legal liability or 
respoBsibiUty in law, to pay it. 

If when a contract be made, the law allows 
the creditor to force the debtor in three months 
tftetr judgment, and if, as has been shewn,. this 
right to force him by law, is the legal obliga- 
tion of the contract, would not a law very ma- 
terially '^impair" that obligation, which should 
declare that the execution should not issue for 
ten years after judgment, or when issued 
■hoold not coerce the debtor in less than fifty 
years? If it would not, then there can be no 
difference between impairing^ and destroying 
an obligation; for if any thing but total de- 
struction of the legal obligation bywithdraw- 
tng the law, can impair it, such a law would 
impair it. But there is a difference between 
destroying and impairing a legal obligation. — 
A man's constitution may be very much im- 
paired, his hold on life may be very much 
weakened— still life is not destroyed, still he 
clings to it So the obli^tion of a contract 
may exist in a very impaired state, the, legal 
hold which the creditor nad on the debtor when 
he made his contract, may be so much impair- 
ed that it may be of little or no value, and event- 
ually be lost 

The legal obligation of every contract is, 
therefore, thb right of th9 contbacting pae- 
txis to cokiiOx kach otdxb bt law, and thereby 
obtain indemnity; and any thing which w£ail- 

sua, FOSTFOirXS, or JlfPAlBS THAT RIGHT, UCCeSSa- 

rilymrAOis that obugatiom. 

Mr. Robertson said, that it could hardly 
be necetsaiy tp observe, that in using the 
#grd obligation, the Fe4eral Convention meant 
the I^^, and not the moral obligation. They 
istenoed by the prohibition, to prevent some 
wort of legislation, and this they could not 
have done by denying to the States the power 
to impair moral ooligation; because no finite 
kgialature has the power or right to abrogate 
or impair moral obligation. It derives its es- 
sence from Deity /and can only be affected by 
a change In the natural and moral code. Man 
cannot repeal the laws of God, in all the plen- 
itude of nis power. No human power can 
ever hush the murmurings of conscience, or 
exempt man from his moral obligation to do 
right But it is not necessary tu dilate farther 
on this topic, because there is no diversity of 
opinion in the Legislature, nor can there be 
elsewhere, when there is any reflection, on this 
subject The constitution was at)plied to man 
in society and not in a state of nature. The 
Lecpslature has no right to impair a legal obli- 
gation: this is the intent of the constitution. 

He had, (he said) detained the committee, 
and he hoped not unprofitably, with this short 
analysis of "obligation," for the purpose of 
bringing the mind tosom^ visible and tangible 
point, some ultimate principle to- whicn he 
might fasten those who oppose the decision of 
the eonrt, and who not only fail to give apy 
Bert of definition oi Ugal obligation, but aeomed 



anxious to avoid any scrutiny into the subject 
It was evident that the convention, who were 
wise men, meant something by the use of the 
word obligation. They would not *have used 
it as a mere expletive; supererogation or taut- 
ology is not attributable to them. They knew 
what it did mean , and they knew too, that it was 
not the essence of the contract itself; because, 
as before stated, ^here may be many contracts 
^without obligation, legal or moral. Obligation 
is kn adventitious quality attached to the con- 
tract by law. It is not the mere stipulation or 
agreement of the. parties: first, because the 
parties may make stimulations against the nat- 
ural as well as civil law, and then there would 
be no obligation, either moi'al or legal, attach- 
ed to them: they W0UI4 not possess this vital 
principle. Second, Because it is not in the 
power of any legislature to alter or impair the 
terms or stipulations of the pafties; these are 
immutable except by the parties. ,The Legis- 
lature can only change tiie effect of the con- 
tract, not its nature. To illustrate this idea, 
suppose A. agrees to deliver to B., on acertaim 
day, a horse of a certain value and descrip- 
tion, can any Legislature convert this into a 
contract to pay money, or tobapco, of to deliver 
horses at a different time or of a different value 
and description? Certainly not; whatever the 

Earties have agreed, is the contract, and the 
egislature cannot make any other contract for 
them. But the Legislature could, if not in- 
terdicted by . the constitution, change th^ ef- 
fect or the value of the contract, and thereby 
change the legal obligation, by providing that 
if it were for money, it might be discharged in 
tobacco, or if to be performed on one day, the 
obligor should not be responsible by suit until 
afterwards; but.still the terms of £he contract 
would be the same, and the Legislature, by 
legislating as supposed, would only change the 
legal obligation of the contract That obli)^ 
tion being the right by law, to cperce the con- 
tract, must be impaired by law, which enforces 
on either party any thing eWbut the contract 
The Legislature, by declaring that the obligor 
shall have longer time to comply with his con- ^ 
tractthan that agreed on, do not thereby change ^ 
the.time stipulated by the parties; that is still 
the same; tney can only declare that, for non- 
complialnee on the day agreed on, the obligor 
shall not be sued until a certain other time, and 
this impairs the legal obligation, which con- 
sists in the right to sue afid prosecute the suit 
The time for the performance in the contract is 
not the obligation of the contract; for if the ob- 
ligor comply, the contract cannot be enforced: 
if ne do not comply, then, and not till then, can 
the obligor demand the interposition and aid 
of the law, not to compel performance on the 
day which is impossible, but to obtain repara- 
tion for non-performance. If the obligation 
consists in the time stipulated in the eontract 
for performance, that obligation n^ver could be 
impaired by any Legislature. It would be not 
only impaired, but destroyed by the obligor 
himself, and how would any Legislature after* 
wards impair what was already destroyed ?«— 
Ko law can compel a man to perform on the 
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day; it is only fur ftiiling to do so, that the law 
coerces or obliges. 

The coDTention meant to prevent [.egisla- 
lures from depriving the parties to contracts of 
some legal right in relation to them, not to pre- 
vent them ttcm changing the time or other 
terms, whieh, without ue prohibition, it would 
be ridiculous to suppose that thev could do. — 
The only mode in which the lepal obligation of 
a contract can possibly be impaired by le^s-' 
lation, is so to change the law for enforcing 
the stipulation of the parties, as to render the 
enforcement less certain, or efficient, or speedy, 
and thereby diminish the value. This may 
be done, either by postponing the right to re- 
sort to the aid and coercion of the law, or by 
changing the effect of its coercive power, by 
depriving the creditor of his right to compel 
the thing for whiah he contracted or its equiv- 
alent If the Legislature deny the cft-cditor any 
remedy for twenty vears; or qualify it by de- 
nying him the right to coeree anything from 
the obligor but tobacco, when he contracted for 
mone^, the right of usin^ the power of the law 
toenrorce the contract, is certainly impaired, 
and as much so in Ihe one case as the other; 
for if the obligation be impaired, by refusing 
him the legal means of coercing anything but 
property i^en he is entitled to money. It must 
De equally impaired by refusing him ihe right 
to the legal means of forcing the money for 
twenty years, unless he ViU take property, 
trhen the law under which he contracted al- 
lowed him to coerce the money in three months. 
There is no legal rij^ht when there is no legal 
power to enforce it. This is self-evident. — 
Blackstone says, that '^that there is a legal rem- 
edy for every legal right;" whenever there is a 
right without a remedy, it is not a legal but a 
moral right. Hence there is no legal right, 
where were is no legal remedy. The legal 
right,'therefore. consists in tbe law which gives 
nidress, as has been attempted to be proved, not 
in any purticular mode of coercion, but in the 
right to use the power of legal agency to en- 
fiftrce a just claim. 

Bat, (said he,) while those who oppose these 
doctrines foil to exhibit any other, they object 
that they confound right and remedy. Not so; 
they are certainly mistaken. The decision of 
the feourt, when examined fairly, asserts n<yth- 
ing new on right and remedy. The court only 
decide this principle, that the obligation of a 
oontract eonsists in the legal right to enforce 
it, not in die particular form of coercion. There 
is an obvious distinction between a right to 
ooerce, and the mode of exercising it. Where 
the right to use force effectually is taken 
away, there is no legal obligation. But as 
long as the right to force is left unimpaired, 
it cuannot be essential that it should be exercis- 
•d in one mode or another, provided either 
will effect the end; but no mode can be snb- 



the means prescribed by law, to emplorjr the 
force to which an obligee is entitled, andmay 
at any time be modified in any manner so as 



remedy is means given to enforce it. In a 
state of nature the perfect moral obligatioa is 
the right to use individual force: the exertion 
of that force is the indiyidual's remedy. When 
A is entitled to $100, by contract with B., tka 
legal obligation is A.'s riaht to recover judg- 
ment against B., and use the power of society 
to enforce the Judghieni;. It <ioe3 not consist 
in the particular mode prescribed for obtain- 
ing a judgement, nor in any particular moda 
of execution; it is not material to him, or ta 
hislegaj right or obligation, whether he shall 
enforce his contract in the circuit court, or tha 
county court, or whether he do it by action of 
debt, covenant, or petition and summons, so 
that the right and power of coercion are not 
destroyed or impaired. It would be destroyed 
by refusing a remedy, because then there 
would be no right to coerce it; it would be im« 
paired by so modifying the remedy as to ren- 
der the end less certain or the right less valu- 
able, or the exertion of legal force less effectu- 
al. The obligation and the ^remedy are not 
precisely the eame therefore. There is a rad- 
ical difi^rence between them, .as before stilted. 
There .caiv be no legal obligation where there is 
no legal remedy; but the moral obligation and 
moral right remain the same, with or without 
the remedy. U ight is a compound, generally. 
Its ingredients are moral and legal. The lat- 
ter is gone when the remedy is destroyed, but 
the former still remains, and therefore it is 
said, and correctly, too, that there is a differ- 
ence between the gross right and the" remedy; 
that although there be no remedy, Ihere is a 
right. The obligee has a right to nis debt bar- 
red b^ limitation, but it is only a moral rieht. 
There is also a difference between ]egal right 
and remedy, if the iatter be understood tO 
mean only the mode of proceeding; for. a 
chan^ of mode will not destroy, although it 
may impai r the leffal right. But if remedy be 
understood to be the exertion of legal force to 
effect right, and not the particu&r "xodob. 
AovNDi" of that force, then Detwee» this sort 
of remedy and legal right there is no> possible 
difference; because where there is no-legal rem- 
edy, there is no legal, but only a moral rights 
The obligation of a contract is, therefore, de-^ 
strpyed by taking away all remedy; it is im- 

S aired, by so changing the remedy as toren- 
erit 1«S8 efficient, or speedy, or certain, or 
valuable. While the right is conceded to th» 
Legislature to change the mode of action or 
execution, it is insisted on, as a clear proposi- 
tion, that they cannot do it, so as to "impair 
the obli^tion of contracts." If they can do 
it constitutionally, in- such a manner as ta 
postpone the collection fifteen months linger 
than the time beyond which it could not have 
been delayed by law when the- contract waa 
made, they would have the power to postpone 
it fifty years; for if the power to postpone ex- 



stited whkkvfiU not attain tft« end. Remedy is ist at au, it is only limited by discretion and 



expediency. And if * the Legislature have the 
power of postponing it, they would have the 
right to deny it altogether. ^ And if they havo 
not to defeat or postpone the end The obli-i these powers, the dause in the constitution 
gation is the right to enforce the contract; the 'prohibiting States from impairing contracts^ 
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i»nugaloi7 ajod canuoft pottibly erer be riola- 
led-. . * « 

. Sijappose A. leud B. $10,000 in specie, on the 
faith of the act passed last session, declaring 
that such dcAitfi sha1> not b& replevyable more 
than thxee mouths, and suppose, shortly after 
the loan, the Legislature pass a laW allowing 
'^ U> replevY t^n veilrs unless A. will take hor- 
•es) i^d cattle-^ who would say that such a law 
would beconstftutional? ^vot one man. 

Here nothing is done but to change therem- 
.«dy. Bat it is so changed as to impair the Le- 

§al obligation^ If the change had only been, 
lat a petition and sumihous roigl^t be sued 
putinst^d of ^ebt, 4[c., the obligation would 
Bot^be imi^ired; the force whiah A. had a right 
io'iifteto coerce the contract, would not bedi- 
jbinishedor postponed. The legal obligation 
of the contract would be A.'s right bv law to 
force the specie out of B. at the expiration of 
three months. Any aet which would not allow 
a coercion of specie, would cdVtainly impair 
^t obligatidn, and as certainly would it be 
impaii]^ by not permitting the cojorcioa of the 
specie in less thaa two ypars 

Suppose, (said he) Mr. Chairman,- yoVi have 
the fight to ffo to Ilexingtxm to-morrow; it could 
act ^natoriaily affect the right, to travel in a 
jcarriage, on horse, pr on foot, so tha^ in either 
mod^ you may arrive, At your destinatioa dur- 
iptt the day. But suppose that you were com- 
peued to go in a loaded waggon; which could 
mot anive until the next day, or w^r^ compell- 
ed to ^ol>y way of Cincinnati, in consequence 
of which you could n^t arrive in Lexington in 
'1«S8 than two weeks. Tbtee would all be 'on- 
ly dimerent^od'es of 'conveyance, but would 
tb«re not be a great difiQprcnde«ia their ei&cts? 
The ^rat modes would not postpone or impair 
the ri^ht; the last wonld. So» if^wlien a con- 
. tract 16 made, the obligee has the right to cp- 
erce the obligor within three*months, and, the 
nature of tite remedy be so changed tiiat he 
. shall no^be permittea to do it i^ lets tLau t-^o 
jevs, the ri^bt would be affsoted or impaired: 
that isj the right to .use. coereion, which is the 
..obligation. But if the mode of suit only.be 
changed, s» t)iat the right to enforce the con- 
' ftJCact IS pot delayed or imLpaired, the obligation 
it not affected. - Tbd diffarenca is -in 4he mode 
and the end of the remedy. I'he mode is im- 
i^aA^Ral so-Umg as the *end is attained. * It is 
not important to A. by *whab means the ln^w 
ahall.aompelJB. to pay his mone3r, provide^ it 
forceq him to pvy specie and within the time 
wijthiB which kia pledged to do it» -And tl^is 
> has always been* the doctrin& of the court t>f 
Mpeals^aad nothing else aan be madoMitof 
the cages citejd in the preamble to the reMlu- 
tioDB. .They there decided that tho imkda of 
remedy ii^oufd be cAianged '^without impairing 
the rights So they say yet But they nexer 
tfloaided, nor ever aka, tha^a retrospective act, 
taking away, all remedy, orsuspending or paat- 
jKMung it for the parpo^of delay, is o^stitu- 
tiaitmL Ram^y is given to the plaintiff for 
hiabeiu^t, bat an extensioaof^plevin for the 
purpotaof^ delay, is x)ot giving the plaintiff 



the consent of the plaintiff. For the purpose 
of shewing thaf tr^e court had not reversed 
any of their former opinions in relation to 
right and remedy, (he said) he would reftsrto 
the case roost relied on in 1st Bibb's reports, 
561-9. The court in that case decide that the 
act allotting a petition and summons to ba 
brought^ on a bond for money ei^ecuted befora 
the act passed, is not unconstitutional. They 
say that "it is the mode of recovery only 
which is changed." And who but the merest 
tyro in the art of reasoning, would ever have 
thought that such a faw, only changing tho 
mode of action without affecting the end, 
could bean impairing of th« obligation of the 
contract? This is the principle Settled in all 
the cases. But when did that court, or any 
other, ever decide, that if the remedy be taken 
away, the logul ooligation remains?. Or if it 
be so altered as materially to postpoh^e tho 
right of coercion, which is the essence of tho 
6bligation, that the obligation is not imtiaiVedf 
Np sUch case can be found in any boox of r»* 
ports. 

It was almost self-evident, (he s'aid) that if 
th^re were no legal remedy there can be no le- 
gal right. He did not know any one wh6 
would deny it. It would be seen that the pra* 
amHe did not coiffcrovert it. He did not kno^ 
how those who made this concession Could 
escape the conclusion, that to destroy thereili)- 
edy "^ould annihilate the legal right, and leavo 
it a mere moral rig^t — and that consequently, 
to postpone or suspend the legal reme4y» 
would impair the legal obligation. 

^o one who tlnderstands the subject oon» 
tends that the obligation of a contract coneista 
in the kind of tffnudy; but in the right tohavo 
some remedy, or in other words, to have s6mo 
legal means of enforcement. Those meana 
can be modified or al'tered, so long as the 
ch^^e does not impair the right to coerce.*^ 
Now-, if to abfogater all remedy wotild de- 
stroy, would not a suspension, postponemeht* 
or diminution of its power or eflSciency, im- 
pair it? Undoubtedly. 

The abolition of the ea^a; as it diminished 
or circumscribed the legal right of the creditor 
to coerce the debtor, would haVe impaired the 
oblibation, if no other means had been substi- 
tuted which ard as efficient. But the legisla- 
tt^re have substituted foi^ the right to act on 
the person the right' of acting on equities, 
wliich i^ not only as efficacious, but morevo. 
They did nottherefore, by this modification of 
the remedy, impair the obligation, any more 
than they did by giving a petition ana sum- 
mons instead of an action of debt. 
' It |va8 the' duty of the convention to insert 
such' proviitions in the Federal Constituti^m, 
a« would secure the unitm of tho states, the 

freat end of the Constitution. ll^othing they 
new cuuld more o6rtainly effectuate this ob- 
ject than to prevent ^solUsiou of interesits or of 
feielipg as far as possible among the citizens of 
tl^e different states. ' They knew from "expe- 
rience" that if one state would suspend tho 
Collection of debt-s. others would retaliate, 



ftMdy ;it is giving tjue delemUatirclictag^iist ^ A&dtb^t thereby irritation and alieuation would 
9 
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be produced. They t&ereforo determined to 
avert ftuoli dUtracting legisUtioD, by denying 
tlie power to the states ;.and th6 states, having 
aurrendcred it, cannot complain now that they 
cannot exercise it. It was yielded up on tite 



might aboliah all remedy, 'and leave the cred* 
itor in a worse condition than he would be in, 
in a state ot nature, if the obligation of the 
contract do not consist in the right te use thto 
agency of law to enforce the contract^ and if 
altar of the general good — ^the union; and it is I impairing or postponing the actioo of t^at afeu- 
i^e interest of ail the states that none should cy be not impairing Uie obligation. Such 



have this power. How would Kentucky feel 
if after her citi:^ens should Bell on a credit 
their produce, to a great amount, to the people 
qf New Orleans on the faith of a la.w in Lou- 
isiana when the contracts were made,.enabliug 
the sellers to coerce payment whhin- three 
months, the legislature of 'Louisiana should 
p^sa a lav, for the avowed purpose of affecting 
the Kentucky creditors, that no debt should 
be coerced in less than five yi^s. This might, 
aad probably would ruin tae Kentucky credit- 
ors; and would the people of R^eotucky be sat- 
iafled? Would they not pronounce such an 
act a flagrant violation of tne Federal Constitu- 
tion? Would they not insist that the clause, 
vhich has been the subject of debate, was in- 
serted to prevent such unjust interference!— 
They certainly would, and justly; for if such 
legislation be not interdiQtea, it can avail noth- 
ing to prdiibit any other iitterference in pri- 
Tate contracts, because ^e unjust end oan al- 
wii^s be effected in this mode. The convention 
dm not intend that their object should be thus 
defeated and their provisions eluded. 'J hey 
did not intend that their provision should be 
a blank. They intended it to have some prac- 
ticid effect. 

Suppose after a debtor hab replevied two 
years, you p&ds an act authoiiziBB another re» 
plevin of two years lon^, would it be ceosti- 
tntional? No! But if it were constitutional 
to extend the three months to 1;wo yean, it 



ion. oucn a 
construction of the constitution would render 
it ridiculous. . 

He thoughts h« said, tJiat he had succeeded 
in showing that the le^al obligation ef a con- 
tract consisted in the right' which ^e oblige* 
has by law to foroe the obligor to make him rep- 
aration for non-eomt>liance with hfs engage- 
ments, and aot in the mode qf exerting thaA 
force: that any law destroys this legal rig^t or' 
obligatioh which abrogates aU means, of dsing 
this force, and that any law which impairs tM 
force, postpones its exertion, or affecte.*th» 
cightto wield it, impairs the obligation. And 
he trusted that he had shown that these doc* 
trines were in*perfect consonance with all t^« 
decisions, in relation to right and remedy, %nd 
the power of the legislature to regulate aivd 
modify the remedial system. 

The conclusion, he "thought, must be felt as 
strong, plain and difficult to escape, tBaC a rtf> 
troepective law, suspending 4>r*po8t|>oniilg the 
right of legal coercion, is in diirect violation of 
that clause in the F^er/d Constitution which 
has been mentioned,, and also repugnanC to the 
clause in the Kentucky* constitution, on the 
same subject. One interdicted anv^law "nfi« 
pairing the o6/i5^atioa of contracts:'^ the othef • 
"Mny law impairing mntraett." It wotiM *b6 
difficult to shew ht>w a law could impai;' a 
contract without impeifingthe obltgatioa of 'a 
cent*act. He weuld leave it to those skilled tft 
dialeots and casuistry to shew how it eeuld be 



muet be so to extencl two to four, and so on ad ; done; he expected nevet to hear the solutiOB. 
jf|/inilttm, so that the creditior would never get But however that may be, it is aufficienttbat 
his debt. thq Federal ConatitutioB has been Violated : asd 

Hany members of each denpminationinthis 
legislature, aeem desirous to pass a law to re- 
duce the replevin to three months, on all coi^ 
tracts which shall be mi^de after the Ist of May 
next, ^'uppose the Jaw passed, an^- contracts 
n^e on tne ifiiih of it, could the next legiela- 
ture extend the time of repletrin to two years, 
fiQ as to operate on such contractst If yt)u 
could, why pledge yourselves by declaring that 
on all contracts to be made after the 1st ofMi^, 
there shall be a replevin of only three mouths? 
It would only delude. 

Suppose A. trust B. for a large 8unv» on the 
credit of a large estate belonging to B., which 
at the time is liable to the payment of the debt 



by law; would not aeubsequetat enactment ex- 
emptinff all B.'s properlw from executi«/i, be- 
fore A.% d'*bt be paid, very much impair the 
obligation of the contractf No oqo can com" 
trovert It. But if the obligation cousist in the 
lermcpf the contract, or the time stipulated for 
the performanee, such apr act Would not impair 
it, nor would any other which onlv deprives 
the creditor of the legal means of collecting nis 
debtl This would bo the inevitable conse- 
quence ef any other doctrine than that contend- 
iid for ii^ the argument: ttid hencc a legklature 



if it was not violated it never will dr can He. 
He haJ dem'aivded of thoee who dcnoun<le the 
opinion of the ooort (and he wotild new iteite* 
rate that fequeet) t^ imagine any legislation 
whioh ^ill come within the scope of the pro- 
hibition, if the two years replevin in. its r^lD* 
active, operation do^e not? Such u case had 
not been stated, and hQ did not -believe that it 
could be. 

The constiiation certainly means something: 
what then does itjmeanf if, said he, v'e con- 
st(lvcetemporaneous coastruction, tiie opiniona 
o£ those who made the constitution, the ac- 
kncyv lodged object of the pioviaiea in relation 
tvthe obligation of contracts, and the deeieiona 
of the Federal CeiM-t, and ev^ryodier court* that 
ever has adjudicated on it, we shall flmi all iu 
harmeny and establishiilg the ^ry principle 
cf ntended for in this argument; ancf should not 
l^is be sufficient tostill even a Uifgering doubt? 
W hat principle can, present a stronger mass of 
intrinsic argument, or a larger column of an- 
thority in its support? Thift muet (he humUy 
thought) .be unanswerable. Let him only wuo 
ia lost in the mist of Phyrronisdi dovVt longer. 
Tq an^h an one reason is lost, and t^ hloi .it 
ireu)d be unnecMSfry te exhibit the aMtioA- 
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^ authority of ^t writers on natural and po- 
litical law in confirmation of the definition giv- 
•«n of legal obligation.' 

• WUle the i* eUcral Oonstitution was in a 
•tate of probation before the American people, 
for their adpption, Mr. Hamilton and Mr. Mad- 
kon, who were very distinguished members 'of 
the Convention, and Mr. Jay, afterwards /Jhief 
Justice of the United States, ppblished a se- 
'Ties of numbers signed *'F«bliu8,'* developing 
the principles and objects of the constitutiou ; 
«nd answerrng objections to it. These num- 
i)ers were then, anVare still considered the best 
exposition of the constitution that evarwas 
*puDlished, and are now appealed to a^ the text 
Dook. In the seventh number, Mr. Hamilton, 
In speaking of the causes pf collision among 
the states under the confederation, says: "We 
have observed the disposition to retaliation ex- 
cited in Connecticut, m conseqence of enormi- 
ties perpetrated by the legislature of Rhode Is- 
"laod; and may we not reasonably iqfer that in 
similar cases, under other circumstances, a 
war, notof parchment*but of the sword, wooUi 
'Chastise such atrqeious breaches of moral o^* 
ligation and social justice?" He here alluded 
to a law of Rhode Island, which ^the people 
being very much, indebted to Connecticut) pro- 
vided that debts should not be collected for V\vo 
years, unless the credifors would ta1$e a depro- 
ciat«d>paper moaey. , This provoked a retalia- 
tory law in Connecticut, which prohibited the 



ison was not prophetic ;'it was the language oi 
experience, and actual observation. He de- 
scribes exactly such legislation as that of Ken- 
tucky, mentions its deleterious effects, and 
shews that'the object of the people was to ba 
fbrever afterwards exentpt from its afflictionf>» 
by the insertion of the clause in the Federal 
Constitution which has been mentioned. Ra 
6ays,'too, that experience had shewn the necea- 
siiy of preventing the paSsisge of laws impair- 
ing the obligation of contracts. . He heie al- 
ludes to the legislatiim qf the states from 1789 to 
178^, when .tne convention iass42mbled. TbSa 
legislation impaired.thd obligation of contraots: 
let this not be forgottcii« and it will settld all 
dispute. 

'1 he only object, he sayfl, fof inserting in tha 
constitution the clause in relation to tne obli- 
gallon of contracts, was ' to prevent the same 
sort of legislation in future. W hat was fkia 
legislation^ It consisted of suspension laws, 
retroBpe^tive replevin laws, and laws indirect- 
ly to lorce the creditor lo lake depreciated pa- 
per, by compeinng him' to wait a lone time for 
his debt, "if he would not take it. This Mr. 
Maditfon chufracteri^ci as ruinous legislation, 
which impairs the 'obligation of contracts/ and 
tlrereforo the wbrds-'obligatlons of contracts" 
wer6 inserted in the constitution, as most ap- 
propriate to the object of pr^ venting its Te- 
currcnce. The conclusion is irresistible^ that 
if th^ legislation' of the states before 1788, im- 



citizens of Rhode Islands from ~ suing in the jJaired the obligation of contractsi the two 
courts of the former state, which prwiucod a years* replevin law of Kentucky must also 
Tery angry contest 'bet'^^een the two states. — impair it. Thofe is no difference. Who can 
Audthis is stated bv Hamilton to have been rdiscriminate any? And what Messrs. Hamilton 
one reason <for that clause in the constitution,] and Madison wr9te on this subject was never 

contradicted. On the faith of it^ the different 
states ratified the constitution, and therefore 
must have given the same construction to that 
clause, and have been satisfied with it. liVliat 
better evidence of what was intended by the 
clause could be required or given, than tha , 
opinions of those who inserted it, and of thoso 
who afterwards ratified it? They meant wh«t 
the court has decided, and whatever they in- 
tended to do is done. 

But a further and stronger testiniQny in be- 
half of the same construction is furnished by 
Luther Martin, a distine^uished member of tho 
convention, who, in his apoluiry to his constit- 
uent, for voting against tne oonstitution, 
stated, as the reason, that he was unwilling 
jthat the states should^surrender the power 431 
interfering fur the relief o^ debtors, and said 
that all interference is prohibited by the clause 
in question. Could he have been deceived? 
Could his Constituents have beciv deceived? 
Such was his opinion and theirs', of the effect 
and object of the clause. ^ 

If, said Mr. Robertson, any further cvidenco 
could be necessary to show wliat Mr. Madison 
meant, in what has been Quoted from h 110, and 
what those who adopteu the constitution in- 
tended, it can be abuudautl}' funii<»hed by a 
rof urrencc to the history of the United States, 
immediately preceding the ratification of the 
states; andhc\-e will be seen, in striking col- 
ors, what B«r( of logif^lation the«conven!iun ia- 



which prdhibks laws impairing the obligation 
of contracts; to prevent the recurrence of sim- 
ilar legislative interferences between debtor 
and creditor, was the principal object. Mr. 
Madison, in commenting on the same clause in 
the 47th number, after shewing that the object 
of the convention in adopting the clausei was 
the same as stated by Hamilton, and that ex- 
perience had shovT^n the necessity of interdict- 
ing the lejrislatufes of the states from passing 
laws impairitfg the obligation 'of contracts, ob- 
serves: "The sober people of America are Voavy 
pf the flucluating policy which nas directed 
the public councils. They liave seen, with re- 
gret and indignation^ that sudden change and 
legislative interferences in cases affecting per- 
Bonal rights, become jobs in the hands of the 
miore' onterpi^iiing and influential peculators, 
and snares to the more iDdustrious and less in- 
formed part of the conamunityi T^^7* ^*T® 
seen, too, that one legislative interference is 
bat the link of a longcnain of > repetitions; eV- 
^ry subsequent interference being naturally 
procfuQcd by the effects of the preceding. They 
very righfully infer, therefore, that some thor- 
ough reform is necessary, which will banish 
speculation on public measures, inspire pru- 
dence and indiTstry, and give a regular course 
to the business of Wxiiety." How completely 
do the sentimcnta here expressed, apply to the 
condition of Kentucky and to her legislation for 
ittfvvral years! But the language i>f Mr. Mad- 
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•vvi ^ i^^^f «ak ftimTTj Mjrs» m the third , be wrong, then thoee who formed the eonstitt* 

u. . . '*7\S ^v^^ u hi& hi»torT of the United . lion and those who ratified it, did nt»t know 

V' .. \^.>i»;urvii* iu too many in- what they were doing, and failed to do what 

. ^ V V. V he iKHxWtice of their con- every candid and well inforibed man w^lae- 

^ ^vv>>%'vl luw;». by whichthe cfed*|kiio\vlodge, they intended to do.' The hi^to* 

. , ^ »,i svmpvlled to wait for pay- ri an s of the tiuies were wrong, and the courte 

> V v^ jMvpvriy at a valuation, or pa- , have all been wrong. This is strdng and botii 

, , . ^4.. ! ground, especially for those who do not offer 

V . V .. >imilar K'ginlation, tin's clause of any substitute fur the priixi^plc 'settled by th« 

V . ... .v>u wa:i {kdopted; and is not the court. The court is jright, and their opinioo 

V .^ * J\ pK'viu act * precise parallel of the will never be reversed. 

\ V ,>.>M t4kvntis.tuvHi by Ramsay? And still! Retrosp(krtivc laws, even when not pj|[ohibit« 
^wjiicad^ii that the constitution does not 'ed by the constitution, are unjust ana i*npoU- 



v yC \ W viJ M*f*ball, in h^ life of Washing- 
Vr '^ V*^* ''^^ *^**'' *\5^i"J> t^*' ^^^ creat par- 
iu» ^i vN^ owl of the effort* for relief, snortly af- 
VM v«^ i^vUutiun, says that the zesult olf their 
\4Us'vuawd bitter contests, were relief, delay 
%uU »w»)H'n»iou laws, which produced great 
«4«^V«i'i'att»u\eut,by the instability of the public 
^suuvU. and want of confidcncQ in the gov- 
vruwent and iodividuals, still further say^ — 
<*Thvt bope and fear still leihained, that the 
Ut^btiir party would obtain the victory at the 
elcctiiairi; and instead of making the painful 
effort la obtain reriefby iudu0tqf and economy, 
many rwtwl all their hopes pn legislatjve in- 



tic; and the most: absolute despot in an en 
lightened age and civilized community, rarely, 
if ever, ventures to punish his subjects by "em 
post facto** laws, or to divest them of vested 
nVhts, by retroactive ordiuanccs. If the leg- 
islature have t}ic power to divest a vested right 
to property* they must have the power to pun- 
ish a citizen by an ex poet factQ law; .a law 
which declares that to be illegal which was !•• 
^al, crinrinal which was innocent, w£en it waft 
done. I 

It is of the^esscncc of constitutional legisla- 
tion, that so far as it can affect vested rights, 
it shall be prospective in its* operation. Men 



terfeivnce. The mass of national labor and i enter into'^ociety for.the purpose of having se* 
wevllh was consequently diminished. In every | cured to tliem, invariably au^ certainly, those 
duarter were found those who asserfecl that it | rights to which they become entitled, oy |»on- 
was '^impossible for the people to pay their | tract, or ' otherwiijp. Thc'o|ilv legitinjate ob 




pcftito; nothing can be more true; it is verified 
oy Kentucky. , Those who formed the federal 
constitution had 6tperience on this suluect, 
which the people of KentacKy will ere long 
have, and resolved to prevent the evils depict- 
ed by the historian, from ever being produced 
lA the United States, after the adoption of the 
constitution. Is not the extract just read, a 
flUthful histoify of Kentucky, at this timef 
And can It be pretended thatthe constitution, 
which intended to guard against the evils so 
well portrayed, does not apply to them? 

But these evidences are well fortified by "ju- 
dicial decisions. Since The late War, North 
Oarolina passed a retrospective replevin law. 
Its courts decimvid it to b^ in violation o^tbat 
clause in the federal constitution) which pro- 



hibits laws in^pairing the obligation of con- plevin of two years will not ifnpair that legal 



tracts, and the people acquiesced.. Missouri 
passed a similar law, and the courts there 
gave k similar decision, which public senti- 
ment sustained. In Tennessee was a similar 
law, and a similar decision. Chief Justice Jay 

f residing in the feder^ circuit court of Rhodb 
sland, Pertly softer the adoption of the con- 
stitution, decided that a similar law in that 
state was unconstintional. This decision Was 
never reversedi. Every .court in the United 
States, which has decided the question, has 
ffiven the same decision, q^s far as there is any 
information on the subject, and it is not proba- 
ble that any court will ever give a different one. 
Is it then fair, or Just, or prudent, to assert so 
doffroatically as some have done, that the court 
of £«Dt«cky has dec ided wrong? If the court 



clarethatit should be in force from and' after 
ten years befure its pissagc? Was such a pro- 
vision ever seen^ in any lawT«.But the'two 
years* replevin act is iatended in effect, to be 
m force, to operate on rights which may have 
been, vested by law more than twcutv years 
before its passage. By tl^c constitution, the 
parties to contracts are 'to be entitled to the legal 
righie, when their contracts are to be enforced Xo 
wnith they were entitled when they were made. 
He would, said he, conclude this part of his 
argument, by propounding three simple ques- 
tions .to those who are opposed to the view 
which he had taken of the subject: 1st. If the 
legal obligation of the contract is' not the right 
hf the obligee to enforce it by the 'power of the 
law, what is it? 2nd* U a retrospective re 



obligation, what will impair i/? 3rd. If the 
legislature can constitutiqnaily pass such an 
act, what can they not pass without violating 
the constitution? It i«i the duty ofevervone 
to answer these questions cxplicitlv unci sat' 
isfactorily, before he arraisus tjie dacisiqn of 
the court. Let him answer Uaus, who can. . 

He would next, and lastly, he observe^* 
proceed to answer arguments used agaiirstthe 
decision of the couTt — and this he would do by 
a cursory review of the preamble to t^hc resolu- 
tions. That containca all that had ever 
l^en thought of on that side before, and a great 
deal more. He should no^ be able to examine 
it as much in detail as he desired, and had in- 
tended; he found himself too much exhausted, 
after having tpokea thm hours, to occupy the 
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Utior mtiQ^ loader. B« would thereftre hasten 
to a cbncluiiion of hi« argument, after a short 
examination of the preamble; and in roTiewing 
i( he had expected to juatify what he had al- 
ready. Baid incharactcrising it. 

In page Srd. as printed in the jojit'nal, the 
^thor says, "The obligation ^whtch is denom- 
inated tfg^l, resulta from, and is imposed bj 
ll&e laws of society. But the laws of ci^il so- 
ciety are but declaratory of the laws of nature; 
therefore, the obligation which, results from 
the laws of nature, result^ also frpm the laws 
of divil society^ When considered as resulting 
Irom the former, it is binding only in cou- 
acience, and is denominated a moral obliga* 
tion: but when considered as resulting from 
the latter, it is denominated a legal obligation,' 
and id externally binding.'' 

After using this langyags, could it have 
beeft imagined that the author could resist the 
doctrine mat' the legal obligation of a Contract 
consists in the law and ifs binding efficacy? 
He says that legal oblig^atlon is that which '|re- 
aulta from, and is imposed by the laws of civil 
liberty/' and. is "externally binding." HoXe 
does It "result from the laws," when there }» 
no "law rteognizing it or enforcing it? The 
law must be in operation or .it cannot impos^ 
Ihe <^igation. How is it *' externally bind- 
ing" Tr it be rfot the law which makes it so? 
In^this eictract is given a very specific defini- 
tion of both moral and legal ooligation, in 
which it is admitted that moral obligation 
consists in the binding force of conscience, and 
legal obligratipn in the "coercion of the lawB^of 
Moeieiif, What else has been contended for in 
this argument, or in the opinion of the tourt? 
An4 hqw can the conclusion be aveided, that 
it thjffrebe no /flic to coerce, there is no legal ob- 
ligation, and that if the coercion qf the law, ot" 
the Tight to use it, be suspended or postponed 
by .the legislature, the legal, obligation is im- 
paited? The author no Where extricates his 
argument from this embarrassing difficulty. 
«Dd it is only fair to reiterate, tliat he ha^vsus- 
tained the o(ily principle settled by the court. 
But there is an evident incongruity in the 
sentiments etnbodied in the extract.^ In another 
sentence, moral and Ipgal obligations are con- 
founded, for it is asserted ^hat the "obligation 
whjch results from the laws of nature, xesults 
also from the laws of civil society." And is 
. there no moral obligaik)n, when there is no. le- 
gal obligation, and no legal, yhen there is no 
moral obligation? Where is, the legal obliga- 
tion of a contract wMch is illegal? It does not 
exist, but the moral obligation d6cs. Where 
is tl^e moral obligation of a slave to serve his 
master. It does ivot exist:.still the law com- 

fels the slave to be subject to the dominion of 
is master. Jt was stated in another part of 
this arfifumcnt, that the definition gwdn in the 
preamble, in coincidence with that given by 
the court of the legal obligation of- a contract, 
escaped the author, without design. The rea- 
son of that statement is now apparent, for While 



po9ed bf UtB, there is an attempt «inad»lo ton- 
ibund Uiem, as h^ been shown. 

I/i page 5, it is contended that perfect moral 
obligation results from the moral sense of the 
obUgor, and nob from the ebligees's rifht to uae 
cocrciYe means. If this be true, What aifferenee 
can there be between moral obligations; por^ 
feet and* imperfect? • An imperfect obligation 
results fVom the dictates of .moral propriety. 
A j)e;fect moral ohligation results from some- 
thing additional, H>r it would be as imperfect 
as the other. It is the right to coerce by phys- 
ical force that creates a moral obligation per- 
fect. When this right does not exist, ^e obli- 
gation is reduced to imperfect, but is still an 
obligation, becausb the conscience persuades, 
obliges. It cannot then be true that the right 
to UifC force is no ingredient of a perfect obliKik- 
tion^ it,i$ the very essence of at. If the author 
could have succeeded in this delusive idea, ha 
would leave the reader to infer (for he w<ae 
not willing to state it himself) that legal obli- 
gation does not result (torn the right to use ler 
g^ .force, although he admitted that it does in 
the extract whicli has been reed; and Uiat it 
dpes, has not only been clearly shown, but 
Vould^bc evident from this coiisideration*— that 
if it does not^ then there would be no .differ- 
ejice between legal and Jn6ral obligations, 
whether perfect or imperfect/ boiii depending, • 
according to the arguments in the preamble, on 
the moral sense. 

In the same page it is assorted, that the right 
to use violence ^ults from the c^ligation, 
and is exerted to caforfic if. It should have 
been xccoUccted, that it is not the obligation 
which is tcuftiirccd, but tho contract or 'duty) 
and thi^t it is tlie right to enforce it whicli 
creates the obligation— is its very es^nce^ it is 
absurd thereforerto sziy that the obligatiqn otr- 
forces the obligation. But in the nefict pagetha- 
fallacj^ of the argument is shown by the au- 
thor himself in a striking and ludicrous maor 
ner,by some illustrations of the priticiplccei)- 
tendcd for on which han^ all the cooclusiona 
of the whole printed argument. He here asks 
whether if B, a hunter, procure furs from C> a 
trapper, and promise to return him skins in ex^ 
change, but fail to do it according to contract, 
does the right of G to exact reparation by force 
constitute the obligation of the contract. t)r dtjes 
the right to use the violence residt ft*om* t A 
breach of the contract? And he answers him- 
self, that the right to force results from' the 
breach. This is only an cxemplificatlbn of the 
idea whfch has just been attempted to be re* 
futed. The ri^ht of G to ^xact reparation by 
force is the obligation which induces or forc09 
compliance by B, and the object of force is ;iot 
to coerce ihe obligation or binding, but the 
contract or its equivalent. But a oetter an- 
swer to this case may be found in the case it- 
self. The author here states, "the obligation 
to pay them (that is tht$ skins) is of a perfect 
8ort;'C has the right to exact reparation bir • 
force." The obligation it is admitted then is 
perfect, because G has a right to force; if he * 
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it is admitted ihst.there are lecal as well as mor- . had not a right to force it would conseeuently 
«loMi0atioci9, «ml tliat IngtlobligMion is m- jnot be perfect; «nd theprofoi* it ih the right te 
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rQSort to force,* irbieh alone eons^tutes oblige- 1 well rogulstefl eommonitj haife tke s^ooe pcm^ 
tion in the opinion of the author. After hav-J er? If they have, they are more absolute than 
iiig thus admittod that the rirht to force com ti - the Autocrat ofRnfiaia. If they have not, thcD 



tuted ihc oblifi^ation, could it have been believed 
tliat he would, in the next sentence, endeavor 
to prove that the obligation resulted from the 
breach of the contract, and that a violation of 
the contract was a violation of the obligation? 
But it may possibly be sai^ that he intended 
only to say that the right to u$e force resulted 
from the oreach of the contract. If he did his 
case proves nothing, except that the right to 
force IS the essence of the ooligation, as py the 
court decided; for conceding that the use of 
force in consec^ucntial to the breach, docs tiot 

Jirove that the n^ht to use force is not the ob- 
igation. The right to force is the obligation; 
the ^xcrtiqn of force is only the enforcement of 
the right or obligation. But on thp sftme 
paffethe huiiter and trapper lignre in another 
and equally stmnge attitude. It is asked 
whether could not, if he chosb, have given 
B indulgence, and w<hcthcr the obligation of 
the contract would thereby have been impair- 
ed? It is difficult to give a grave answer to 
this, and it should only be answered by anoth- 
er question. Could not the creditor have in- 
dulged the debtor 'in the case docidcd by the 
eoQTt? Could he not have forgiven the debt? 
And would that 'have impaired the obligation? 
The constitution did AM -intend to prohibit a 
creditor from being generous to his aebtor, but 
pnlr to deny to <the • Icetskiturc that privilege 
vitbout the consent of the cr^dit^rr. But B and 
0, bcfoi-e th^ rdtire^ aiti exhibited in a still 
more extraordinary attitude. It is asked on 
the<same page, whether, as € had a right to in- 
dulge B, society to whom C has yieldeki the 
right to use force, has not the same right to in- 
dulge him? Oan ahy*one bcHeve that this 
question is asked soi*i#usIy? Is not the author 
earioaturing his own argumont? The doctrine 
which ho is cndeavoring'to illustrate through 
l^ls dramatis personce, the trapper avd hunter. 
Is in plain English this: The gentlcmun from 
Jefikrson has a ri^ht to give away his whole 
•state; therefore the legislature can eive it, 
noUnt voUnt, willing or unwilling. But 'the 
gentleman would not submit to s\ich "usurpa- 
, tion." He would say, that although he had 
surrendered to society the right to compel his 
Creditor by force, he had not yielded to them 
the right to elect for him whothcr it should be 
vflcd, and that the constitution reserved to him 
the exclusive right to his own property, the 
rigfht to give it, or to recover it, when no should 
think fit to demand the coercion of the law. 
6ociety has not the power, in these United 
States, constitutionally, to take away the vest- 
ed right of the individual citizen without his 
consent, or without returning him an^uiva- 
lent. 

But the trapper and hunter illustpate the 
whole argument of the preamble, and if the 
principleb in these exemplifications are un- 
sound, the whole doctrine is radically wrong. 
Does any one believe that, because the hunter 
had the right to release the trapper from the 
•bligatioD o/* his cott tract, the lcTgis>aturf in a 



according to the argument in the preamble 
they have only the power of modifying the re* 
medial laws bO as not to destroy or impair le* 
gal obligation, which is exactly what is urged 
by the couH. The arguments illustrated hf 
the trapper and hunter are "obviously and 
palpat>ly ' fallacioa#, And consequently tha 
great superstructure built onthem must fall. 

But in page 22, the author hints that the ob* 
ligation of a contract* consists in the time 'giVea 
by its terms for perform aace! Nothing is mora 
aastird than this, as has been shown in this ar- 
gument, and that of the preamble too; and i% 
IS* alluded to now to justify the declaration thai, 
if any definition be given of the legal obliga- 
tion of a contract in the preamble, there are 
thVoe, all diffbTent, and two pajpably wron^N to- 
wit: th^t it is the hioral obligation, and that it 
is the time; aod on^in etact consonance with 
that ^iven by the court, Jo-wit: that H is the le- 
gal right to enforce the contract by legal means. 
On which of these definitions does Sie author 
rely?, pnly one will sustain faim, apd that is 
the one given by the court, and therefore he 
fortifies the decision of the court, while h'6 is 
endeavoring to undermine it. But wby^ did 
he not plainly and openly gjvc some aingle 
idea of legal Obligation, and show' that it was 
incoufeistciit with the opinion iof the court? 
The only answer is, because it could not be 
done. 

If there was any attempt to show what is the 
legdl obligation of* a contract in the whole 
preamble, -except those three which he had an- 
imadverted on, he desired, he said, that tha 
author, or domeother gentleman, would jiui his 
{inger on it. It could not be shown, where 
then is the hsng argument? It is vanished, it 
intangible, invisible, incomprehensible! 

He might, he said, safely here leave the pre^ 
hmblc, but be felt it to be his duty to notice it 
still further. 

In page 8, it is stated that Montesquieu lart 
it down as political orthodoxy, that laws ought 
to be relative- to the nature and principle of the 
envcmment, and the climate of the country. 
This is a (^elf- evident truth, a politieal axiom, 
•and it is a strong argument against the doc- 
trines intended to be maintained by the u^ of 
it. The principle of the government is jus- 
tice, its nature equality of right, its object is ta 
enfo^ce, not to impair contracts. Conform to 
this fundamental principle of leffislatioa re- 
comjnended ^y Montesquieu, anduierc will Im 
stability in your counsels and confidence in 
your acts, and the spirit of legislation will be 
wise and constitutional. But never permit the 
atmosphere, natural or'political, whether torrid, 
temperate, or frigid, to dissolve the principles 
of your govemraeiit; adhere to Montcsotiicu, 
and your constitution is Sfife. If the autnor of 
the preamble expected to prove anything by 
his quotation, it was, that when the poltiical 
atmosphere is healed, the eonMuiion must 
bend to it. If the auotation prove this, it 
proves to6 feiuch; if it nonot:, it provei mitlring. 
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except that t1i« prinoiplea of the govcrament, 
or in other words tliQ constitution, mast con- 
trol its legislation, which is good doctrine, and 
decisive St this contest. 

But on the neat page, andtn the same -para-, 
gniph, wchave,saad he, a still more ettra!ordi'' 
iiary idea. The author h'ere says, ''Arrange that 
in a republic the appellate court should haye 
selectea 'fear, the principle of desyjdtism, as 
the motiTe to duty. What is the principle of 
all law, human and divine? Is it not to com- 
pel f'hj its sanctions, conformity \o its provis- 
ions T Does the law persuade, or does it co- 
erce? 'W^hy does the law denoujEicd punish- 
ment on the criminal? Is it not to deter from 
the pi^rpetration of crime? And does the law 
in this instance dppeal to our fears, or our vir- 
Xuet If the virtue of mankind wer^ our only 
security, all government would be unnecessary. 
Bu^tis the nature of all gavemmentlto coin- 
pel submission to its raancRitcs hy force — a leg- 
islative, act would not be law unless it were 
eompulsory. The obligation- of a contiTicf 
tiroaid be nofhing u/iless the laiv should en- 
force it, whether the parties have virtw<?endugh 
CHT not to comply. It is only when their own 
sense of justice wiU not prompt a compliance, 
that l^e law compels. This is the only object 
of tl^B law, its only use. 

On the^ next page, it is asserted that if« the 
decision of the court be correct, the states "are 
in very deed dwarf vaftala.** If becaus'e the 
federal constitution ntust control the states, 
they are vassals, amend the constitution, dis- 
solve the union. The states have surrendered 
the right to impair the obligation of contracts, 
and cannot now complain ^at, without it, tkey 
are'vassals. Besides, they bttvej by this' sur- 
render ,'»nly denied themselves the power to do 
wrong, to do injustice. The people will not 
beliete thait they are vassals, altnough the gen- 
tlennCn from Jefferson' (Mr. Rowao) is so 
kii&d as to tell them so'. T^ey have never yet 
felt the Jpk», nor heard the clankiag of the 
chain. Theyknow that they are free, and are 
detemitied te continue free. They knolit too 



'But, said he, on the tame page there is a 
threat in disguise. The 'author, in speaking^ 
of what may be the consequenecs of the de- 
cision of the court, makes this quotation from 
Jhc Holy Bible: "And David therufore depart- 
ed thence, and' escaped to the cave of Adullara^ 
and every one that was in distress, and every 
one that was in debt, and every one that was 
discontented^ gathored themselves unto him^ 
and he became their captaih over them." 

If there be a David here wV> wishes' to h<M6t 
the standard of rebellion, round which may 
flock tif^ desperate -and discontented, let him 
be told that ne is a traitor and not forget the 
traitor's fate. He who thinks that the people 
of Kentucky are prepared for sedkiion and rev- 
olution, will And himself, after experiment, as 
much nuiiTakeu as Aaron Burr was. But if 
thqre be a David in. this House who wishes to 
retire* with his followers to thp cave, let him 
go; it will close on him and hide him from the 
light of virtue and patriotism forever. Hia 
name may thus acquire immortality, but it 
will be the immortality of infamy, such as that 
of ^j-oetratus, who burnt the temple of Iphe- 
sas. • ' 

On the next page, the author complains that» 
if the legislature cannot pass retrospective 
laws to operate on contracts made before their 
passage, t&ey cannot adiniuister relief until af- 
ter it shall have become unnecessary. And this 
is the reason why the convention only pro- 
hibited laws impairing the obligation of con- 
tracts' already niade, because, as there would 
be 90 pressing motive influencing le^islatu^s 
to pass prospective indulgence laws, it was on- 
ly necessary to pi'ohibit that which they might 
have strong temptation to -indulge in — retro-^ 
^ective legislation. The obligation of a con- 
tract cannot be impaired hy a law' in foF^e 
when the contract is made, for it is the law in 
fjproc at the time Vhich alone constitutes the 
legal obligation. 

In pi^c M, the author complains that the 

third judge hivokes to hiifaid, in construing the 

' contested clause in the constitution/ "the 



that their libeity is constitutional— *that it 'ephemeral effusions of the revolutionary period 



consists in Hie integrity and stability of their 
eonatitutibn, and as long as they shaU revere. 
that and their God as they should do, they will,- 
they mu^ be free. They are not vassals, be- 
cause th^y have not the power to impair- con-' 
tnketo; they are only the mote secure, the niore 

In -the n^ page the author asks, "can thp 
woria conqu^ Kentucky?" To this it 



pf the American History." Of all the objcc' 
lions which the most fertile imagination, or the 
nv>8t fastidious criticism, or the most malig- 
nant envy, could have conjured up against thQ 
reasoning oT the court, a man in his sober 
senses never could have conjectured that a re- 
currence to'the history of t^ events which im-^ 
mediately preceded the adoption of the federal 
eonstitutlon, and which alone indaced the 
is only necessaryto fespolid by retorting an- Ladoptibn of the clause in relation totheobliga^ 



eiher quesfion! Can toe littlQ spark which, 
by consuming the property of a citizen, inVolvee 
him in incfktrieable ruin, conquer the &ove»- 
eign power of Kentucky? Can the legislature 
restore the unfortunate victim by taking* from 
his neighbors it portion of their superfluous 
property and giving it to him? If Uiey can- 
not thus rriieve him the' author of the prcaiii- 
hie would, according to his argument, infer 
that they «re not ionerei^. They cannot do 
it, and aaro, notwithstanding^ as sovbreigti as it 
it ptiap^i thit they should w. 



tion of contracts, could be deemed by any ohe 
In quest 'of truth, to be hnproper or useless. 
When it in important to ascertain the import of 
aoy-clause, what is a more sure mode of doing 
it than to recnr to the causes which prompted 
it, and the objects of those who penned it? But 
the author is provoked with one of* the judges* 
for adverting to these authentic sources for con- 
firmation of his opinion, because they are at>« 
thentic and decisive of Uie controversy. It 
would have been mtich better for him to havv 
^ examined this history end endeavored to av^Ml 
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its illustratioua. His.not jiaring dou« so is 
•vidence that he ^ould not, aod that, there- 
fore, the conclusions drawn by the court aie 
jusl. But &8 ho had already spoken in the 
cw\>per place on tliis subject, ne would not, said, 
he, say more now; he had only referred to it to 
show tbe desperation to which the author of 
•the priutod book must be driven, when he at- 
t4^mpts to make the use ofut which he does. 

But a still more striking destitution of Te- 
-Aource is displayed by the author on the «amc 
}>Bg9. Ho \kerp quotes the I^th and 14th sec- 
tions..of the lOth article of the Kentucky con- 

^stitution, w^ich declare ''that courts shall be 
open, and eyeiy person for an injury done him 
in his lands, ffoods) &c., shall hfiv^ remedy by 
due course of law, and right and justice admin- 
istered without sale, denial, or deUtf"'find 
"that Qopowerof suspeudinff laws shall be ex- 
ercised, except by the legislature or it« author- 
ity," and then says that the "judges have not 
only repealed the laws of their state, but they 
have repealed the 14tli article last above' 
quoted, of the constitution of their fetate." 
What process of reasoning has conaucted the 
author to this conclusion, it would be' difficult 

. to knotv. Does he suppose that the legislature 
of Kentucky can suspend t^e operation of amy 
law, in d(£auce of tne federal constitaition, or 
even pf the constitution of Kentucky? l^pes he 
suppose that the state constitution repeals the 
feaeral? He says that Kentucky was .received 
into the Union with tl^is clause in her constitu- 
tion.. True; but those who adopted her sup- 

• posed, as ever^ honest man in his senses now 
Delieves, that th^ legislature would only have 
power to suspend sucn laws, as thoy were not 
prohibited by the federal constitution and that 
of Kentucky from suspending. If the le^isla- 

. ture pass, a law which, vests private nghts, 
they cannot suspend or repeal it so as to sus- 
pend or divest the rights. ' The only meaning 
of the clause is, that there shall be .no power 
to suspend laws, except by the legislature. It 
was not intended that the legislature should 
suspend any law, but only that such as could 



Whether the le^Ulat&rp have po#er to suspend 
any particular Taw, is » question always to b» 
determined by examining the entire federal and 
state constitutions; and if the 'suspension be 
contrary to any proxision in eitlier, it is unaU* 
'thorized. Why the suspending ^wer was'al> 
ludcd to in the preamble, it remains for some 
one of mofe th|in common acumen to discover. 

The court in their decision have not repealed 
any law, as has been already.shown, and it is 
equally, and if possible more certain, that 
they have Dot repealed or disregarded any con* 
stitutiooal provision or principle. If the le^ 
isloture have the^ power to suspend all law, it 
wojild be difficult to perceive the -efficacy or 
object of many wise and important provisions 
in the federal and state comftitutions. 

•On the next page the Author grav^y asks 
this question: "How happened it that the en- 
lightened state of Virginia has been vioUtinj^ 
the obligationof contracts'sincethe year,l74C. 
and that none of her statesmen 'or jufi^es bad 
the acumen to discover it?" Before this ques- 
tion was propounded, th^ [author ought not to 
have ferj^tten that the federal constitution jdid 
not go into effect until the 4th day of Mcurch, 
f789; and that before that era there was no 
constitutional pfohlbition of the passage of 
laws impairing obligations, an4' that to pre- 
vent 3uch legislation in future was the only ob- 
ject of the clause in the .federsll constitution 
prohibiting it. The nixuctice of Virginia, then, 
before 1789, proves nithing; and no evidence 
has been produced of her 'since passing retro- 
spective laws £XtendiBg replevies, if she ey- 
ei' did pass suoh since,, they were soon repealed, 
and«a question was never eubmitted to her 
cpurtd on their constitutionality. ' If it could 
be shown that such a law had been passed, 
and decided to . be val^d by the courts, the 
case would present some shadow of argun&ent; 
but until this be shown, there is nothing even 
plausible in tlieiidca suggested and intdnded 
te be supported by the interrogatory. 

In page 19, the author urges tfn argisa^eDt 
more futUe than any which have heen noticed. 



be constitutionally syspended, c6uld only be i He here seems to think, that if the two years* 
suspended by the legislature. J^o power of.'replevin.act be void in its operation «oq con- 



Yepealiug laws can be exercised except by the 
legislator^. But the legislature, cannot repeal 
laws so as to divest vested rights. It is only 
necessary to look at all the provisions of the con- 
stitution to ascertain the extent of the suspend- 
infl^ power, if indeed any doubt can exist en the 
Buoject. ^The legislature slone can suspend 
laws; but the federal constitution declares that 
they shall not impair the obligation of coi)- 
tracts. Place t^e two provisions iu.juxtaposi- 
tion, and the difficulty, if any exist, vanishes* 
The grant of power would tnen r^ad thus: — 
"No power of suspending laws shall be exer- 
cised, except by tne legislature or its authori- 
tr." — "But tlie legiHlature shall not impair the 
obligation of contracts." Whilst there is a 
power to suspend laws, it is with the qualifica- 
tion that in i^ts. exercise the obligation of con* 
tracts shall not be impaired;^ and if by suspend- 
ing a particular law, the obligation be im- 
LJf^kfeired-— the suspension is aneonslitutional. 



tracts^ made before its passage, (here would be 
no replevin, because that act repeals all other 
replevin actsi Has he forgotten that if 1(he 
two years' replevin act bo void, it does not re- 
peal the former acts? It would be diffifiujlt to 
suppose that a nonentity could destroy an en- 
tity. If the two years^ act be v^id as-tk)all 
contracts made before its passage, it results 
that the law ^^ioh^is intended to be repealed 
by it is still in force, so far as thos^ contracts 
are concernecT. 

On the same page -the author expresses the 
opinion, that if an extension of r^levin be 
unconstitutional and injurious to the creditor, 
an abridgment of it would be equally so to the 
debtor. It is not necessary to discuss this 
point. But it may not'be impr(4)er to observe, 
that if the constitution had o€|eu Mlejitonthe 
sooject, the state legislatures would yet have 
the power which they po much abused when 
they "had it, of impairing the obligation of co&- 
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po#8r to unpa^f, it doei ntrt de^y &U other 
power; to mike 8tron|^ And moro DindiQg, 
2to.> 9bA ^ere wa^ no iiM^essity to extend' the 
pniihibitiDn furth^ tiian the ceovjention did; 
m tbttB was no <ranger t>^ anV oth^r legisla- 
tion io rdation to contracts, man .that which 
isoTOhlbited. 

Ill the next pa^^ i^ i^JirgM that the J^isla- 
tme'^'in&j', Vj a re'-organization of the courts, 
potftpone 'conacquenUalPjr the'dnj^r^ement of 
eoalraCtB; and tnat th^refore'tiS^ ean d^ h di- 
x»ily. If thei leffislature malro a convenient 
Md4. caiBonable caanije in ih6 'courts, ^ the 

{mtpclBe of improring tnem, the object bc£ng 
egkinatei the act is constitutional, because it 
is expresslj autiiori«ed by the constitution. 
But a totail ocoltlsion of the^ourts, or poetboue^ 
in^t of their sessions, for the purpose of i^itj, 
would be an^iA>aae of .pother— a pery«rsion jofit 
to ait end interdicted oy the coQstitttt|on — and 
wo^ld there6>re be unconstitutional. A t>er- 
wraida of delegated power to* ^ pucposa f^r 
wfaioh it was uoi only not iotended, but; ^hjich 
is eaEpr^My prohibited; is as iin<Stm^ot^ohal 
and Toid si si th?VaiJt wereMone wi&out ku- 
thoritj. If the leglslatursft cahnM dir^tly 
postpone the remedy, or suspend it so fur as 
prerious contnictsare affectea, tbcgrcanQjK do 
it indirectly. Congress hare power to declare 
war-^Mm may*be one of its coosequencti^-* 
yei Oonmas would not hava^ tke*power to or- 
dea the death of th^ people by a ditcct Inw for 
that purpose^ So the legislature have the 
power to regulate the eonrto; delay may he one 
of Um aonsequences of ezereisltr this power; 
Init the legislature have not theNioie the right 
tolegislatft for thepurpoae of dday, or to pii>> 
dnce it direetij. K would be very abaura te 
•appose that becaute an aeel^bntiuLinc<n]yen> 
lenee may result firom the hoAest ezreclse of a 
gemsral 'power, thersfdre it wo«}d be lawful to 
effoot tne aaibe eensequene^ di|peotlv* A has 

his 6wn lafld; it, in the hon- 



ed by a senae of dirty ^biq o^wtxy, and (o the 
cause of tmCb and l^itonstitirtaes. He h(spod 
there&re that any thing ifhieh he had said 
would not wound the senaitmitis^of its author, 
•or^f any one who may c<H»€rate witbbim. 
]Sach 4b entitled Ufhis awti opinioii, and is re- 
sponsible only to his censeienoe^ tai^ « faftr eon- 
stituQpts f9r ita eiii;ereise; jmd It i^-the duty of 
all, 80 to act, as not only to deters the'appn>- 
bation of the people* ^ut to e^f^iri the 'pepce <if > 
sound conscience^ ' * 

lie would, he said, new, in a vofy few 
words, answer an argumeoi he ha4 heaild In 
conversat|<9i. It is >not to he fennd inth^ 
%oo)c. It is too fhlllicioaa even for a pW<^ 
there, , It isXtxh: « If a mto make a oentvact 4n 
Virgiiiuiundera thweiiMMitha' repWin la^, 
and afterwkr^ fWiue ttk X^ntliek}^ M.et^ the 
replevin latwoyem^, "w^ld lie not have % 



fi^httu replcVj^ two vt9irs,«B4weuld that im- 
pair the obOg^t0aerthecontrai8tt Ho would' 
certainly ha?c aiight^ereblery rdrq^yean, ati4 
{hal would a^ certainly not impair me dUiga- 
tion^ And the reason is gbviotls^ t^lfegiua** 
tHoe of Kent4UVky,can only legklate over tho 
f itizpn^ and soitxif the Ufle; ^nd,^ii) doing so, 
do not Invade the rights of others; and '^heu 
a citizen of Virginia oomcs to Kentucky, bo 
must submit to the laws g( Kentucky. In Ui^ 
ease put, the. contract is not impaired by i^M 
law gI' Kentucky. Jf it be impaired at all) it 
is by the obligor^iD wil^ddrawi eg himself frtfm 
the operation of the laws of Virginia. The 
Ux loei governs ^e construction of the con- 
trtict^-^tiie lex fsti its.enforceqient.' , The legis- 
turc.Df Kentucky 'can onl^ legislate over con- 
tracts made in Kentooky, anduie^ cannot im- 
pi^ir the obligitioa'hf those contracts. They 
cannot leMia^' over 'contracts madb in Vir« 
l^nia, andiherefbro do not. bf any legislation, 
impair their obligation. 

. He had «ideayered» he said, to sustain tbe 
decision of the cOtfrt^ bv stfch trgumenta aa 
had occurred to him; alia ho had taSm the lib^ 
eat and faithful exeroiad of this tighti a tiee -ertyof fortifving those aipiments, by the print- 
afieiddntallyfallonBaiidJiinhim, AislnnO' od preamble to th^ resolntiona, whieh ho 
Bnt if the tree had iMiett wanton^ UiX^ thou^h^ he had done; He had l^rhapa mani- 



tethepofpoae ef killing; B, A woul<i ha«e| teted too miich steal. If he had, he noped to 
niil^ of murder. Jh the one. ea^ he ' ^ '' ' . . • . .^ 



woald be innocent, beeaus^ tife ttilUag of B 
traa an accidental eonsciqnene^ M A*t exercia- . 
ing hia licht t6 fdl his timber; in the^ey e4s» 
lie weald be guiliy, became, h^ perTor^dliia 
ganenl rioht te e«t down trM to sn lUegal 

Snrpoae. TheaafattuIisroaaeBtfattU&cietft to 
lnatirate*the aiipHnent. It; will not endure 
aemtiny. 
The rema^der of th0^C>ok undef revieif eon^ 1 



aiated principally of refeiepee% to the deehfion 
ef the (Sonrt of Appeals. Qe woftld nut again 
notioe tlieae, he wdd, beeaitse be had h^me 
done it He wodid therefore leave the book/ 
ifterwhafth^' had said of it, to itafate. Be 
had examined it freely, bnt he ttunight candid 
ly and ftddy. It was now. public prpperty-^ 
ttie atate had pai^ for it-^and every cituen 
had a right to think and apedk withofit feaswa 
of Itademerita aa well aa m^ta. He had done 
ao; and lelt aore that he had been only prompt- 

10 



be excused; it was an hon^t ^al in th« cause 
of tihe constitution # and ef the best interesta of 
the people and their posterity. If the reselu* 
tiona he adapted* a precedent will be estab* 
Uahed which 'WiH uphlnge the coasUtntion, 
and render the legislature sdpreme and above 
the conslitutioo by which they are created. 

The country ma^be thrown- into commotion, 
and the pilblie^ tamA into gteat effierveaceuce, 
hut no reHef will be administered. It had 



been stated thlit die prlnci|des which he advo- 
cated are not republican. This had no ter- ' 
rora fot him. He cared not for party names or 
denuneiationa. Hia only aim and wiah waa 
to dp right, and it wonid bo very difienlt to 
determine what some men meant br republi- 
caniefai. tif the cobstitntton ia repiNdican-^if 
inaticeie republican, the prineipleii which he 
had eodetyaied to aefelia aM repnblican. If 
to pin one'aftdth on another man's sleeve; if to 
act with the minority, right or wrong, Vicar of 
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Bray Iik<*; if to (tocvlfice conscience and judg- '▼iolability conaiBie4 -9^0^ ^^^7 ^ soTereignty 



mont at the ahrioc of popularity; if to natter 
the paotoie and incite ihom and nmty them in- 
to partieH, to utfiiint to. powvr-and influence/ 
w^iSat their r^al inierosU are (li»regarded; if 
to play ^omockpatB'iot and pr(i!k!nbc'/Vocnoni 
of opaiiioiiy of confieionoe and of speech; ii' 
Uiese constitute a r^ubljcan, he djsa^tfwedre- 

Sublioanifim ci|iphaticfdly ahd indignantly, 
ut^jf to pursue the uabiasHcd 4)ictate« or <lon- 
scienca and judgment — if to think for one's 
B<If >n defiance en the ^iniopt of otb'cr8'«~if to 
Ibve Uie constitution and respect the people — 



of the ppople, but their pea(^, aecurilyi and 
happiness. I^t them alon^ they -will' do right. 
Do not cntaf^lc them ih an uj>faatural and un* 
pro(fi,tal)}e' contest anioiig themselves; do ndt 
force them to deny Old authority of their con- 
«titntioft, ;^nd perhaps (he poixrcr of t^o genefal 
govcnimcnt. * ' . . 

Prciictvc the conBtiituiion and it'o honor of 
Kentucky. TUis can only b^ (tone by rejeotting 
thercsolationH., ^t.me oucc more, saidjde» 
beseech .you to appeal to y our. Judgn&entS) «l»d 
let them control y^tir votes^ Refrain from aM 



if to do liight, howov^p uapopular, and abju/e act at whic^ your postari^y ^ay ^lush; traus- 
error, iRm^ever popqlar— if to vexproKS opinion mit to them, as your best l(^acy, your conatitu- 
cwl><lly« ind^ndcntly', aYid iearlesaly — if to tion'\inimpairca,and cdnsccratod'byyour ven- 
revere qoc's countiy, ahd fii(^l F^lieitudc for its cration;,tnis will ensure it^ loiigevity and their 
peroaaneat happiness ((nd ' honor — If to love happiness^ 
e^Hlky and despi^ dcniagoffuoi$iTii;tff those JSfc: 
are badgeaof 0^ 6rlilii(idex republi«ai}> hii \^mi)d, 
li^thout ei^ism, <)Taim tfie h^nof of being an 
undeviating repubii^n, in the m(w^ sterling 
impchrt of. the ^pp^ latioti . His rep<ibHcan ism 
Waa Tiot an profesbions, biit in practioe^-not in 
WiSffda* but it) deeds. It fbc(^iii«d th« sov 



eraignty of the peop^» but Required their su- 

sacy Ut be oisplay^d * conformably io thcTr 

political coRl^act^ He b«bolUM) thnt In' it!« in- 



prpmac; 




trailed and harassed I U.ish^r legislation, her 
party and p^t^ stiifos and strugfi^les. JBuiy 
them all— surrender them at the aiiar^your 
counfiy'^ good. Return ta a sta'ble and^conati- 
tuttohal policy, and Iteniuc]^' wiU be r«yeii«r- 
aUd, dffl her people oficc more tmI^ undef. tm 
'Pandora Of juatice q,nd the ConetUution. 
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PRELECTION. 



,On the 20th December, 18:^4', another long aiid fulminating pream- 
ble and resblatiofts for the removal of th^ Appellate* Judged by address 
were adopted by ihe House of Representatives by the following vote: 

Yeas — Mr. Speaker; Me^rs. Booker, H# Q. JBrowa^ Buckner, Buford, 
Caldwell, Cajrter, Chenowitlf,';Clarksort, Colemp^n, Cosby, Dallam, A. H. 
Davis, S. Daviess, Forrest, Fulton, Galloway, Garth, J. G. Hardin, M. 
Hardin, Hodge, Holt, Hunter, Joyes, Litton, Marksberry, Mason, Mau- 




ling;, Stephens, Stone* 'SuHjimeirs, J. Tkylor. Thoma?, Triplejtt, Wade, 
Watkins, Wilcox^n, WiC/ WiUi^ms, W.Wilson aiirf Wing-ate— bL 



Jlli^yg— -Messrs. Bates, Bitvkf.HDents, G. L Br(uvn/Chapeze;Cox, (Jrit- 
fenden, Cunningham^ Evans, Farmer, Ford, Gibson jGogghi, Gordon,, 
Gr^en^Gresham', B: ^ardih, Kennedy, J.,!>t. JJI'Coniiell, Miller, Morrity 
New> Oldham, W. Pa/ttewQn\.H..C, Payne, W. C. Payne, G. Rohfertaon, 
Shepherd, $imp8on, Sterrett. R. Taylorj Thrjiston, True; Turner, Wiok- 
IMFe, L. Williams, WiUis, T. F. WUson and Woodj— 39. 

Two-^tfeirda, as rwluiredby the oonstitjition, not concurring, the Judges 
were not removed. < But ike SeiiQ^te, anticipatrttg thM reauft, had, on the 
9th day of December, 1 824, t)a8scd a bill to Abolish the C/qort of App'eab, 
and organize a new court; under pretence ^f ''re0ry^anizin^^* tha court. — 
The Senate's vote on that bill wa* as foUowis: . * ' * ^ ' 

fRiose who voted ift the'affirmative, are, Messrs. C. H. Allen, J. Allen, 
BaUinger, Bar;r«tt, Beauchanrp. Daniel, Dawson, DennVy Dudley, Ew- 
iwg, Forsythe, Hughes, lyon, Maccoun, Mayo, P. J^. 0*Baimon, W. B. 
O'Bannoft) Selby, Smith, T. Ward, Worthiiigton and Yancey. 

Those wkro vot^d in the negative, are, Messrs. C. Allen» Beaty, Bow- 
man, Catoeal, Crutcher, Davidson, Fatdkner, Floumoy, Hickm&ti, How- 
ard, Lockett, Muldrow, Steijhensj J. Ward, White and W^kliffe. . 

And the House concurred in that bill on the 2Bd of the same month, at 
Mulniffhty in gtestiumtdi,hy the folLoynng vote: * 

Yeaa-^Mr. Speaker, Messrs, Booker, H. Oi Brown, Buckuer, Buford, 
Caldwell, Carter, ChenQwitb» Olarkson, Gdleman, Dallaoi; A. H. Davis, 
a. .Daviess, Forrest, Fulton, Garth, J. G. Hardin, Hodge, Holt, Hunter, 
Joyes, Litton, ^Marksberry, Masoi^, Maupin, Mayo, M'Bi'ayer, M'Gon- 
nell, Middleton, Mpreheaa, Moaely, Mullens, Napier,^ Porter, Prince, 
Riddle^ W. Robertson, RodDian, Roundtree, Rowan, Samuel^ Shoftridge, 
Slaek, Spalding, Stephens, Stone, Summers, J. Taylor, Thomas, Wade, 
Wncoxen, W, G. Williams, W. Wilson and Wingate— §4, 

Nays — ^Messrs. Bates, Breek, Brents, G. I. Brown, Ghap^ze, Cosby, 
Cox/ Crittenden, Cunningham, Bvans, Farmer, Ford, Gibson, Goggin, 
Gordon, G^en, Gresham, B. Hardin, M. Hardin, Kennedy, J. M. M^Con* 
neli. Miller, Morris, New, Oldham, J. Paitterson, W. Patterson, H* 0. 
Payne, W. C. Payne, G. Robertson, Shepherd, Simpson, Sterett, R. Tay- 
lor, Tbruston, Triplett, True, Turner, Watkins, Wickliffe, U Williams, 
Wiffis, T. P. Wilson and Woods— 43. 

.The arguments against the bill were elaborate and exceedingly able. 
And, in that dehatCi Mr. Robertson delivered the subjoined speech. 
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SPEECH OF MR. V»BfiRTSON. 

. On the SUl ip Re-OrgAnize 4h0 Vottri ^ jfypeah: 



Mr« itoWrtson said, be S\d not m^t to btf » triumpli of.rea&on and jittti6e ftver pad^ioB^an^ 
able to add many rays to that' flood of iigbt | yioleif^^i J sWl hayecoidl&d^nce'uitlie istel- 



whick had already been ^poarod on this n^o- 
mentoifs attbjeet; by h& fQen<H who "liad pre-' 
ceded him incthe argument. T)iat ^ht had 
not been extln^ciished; It is jne^^n^fuishable'; 
it 18 the li^ht or reason, and of truth. TIiq 
Unconstitutionality of the oill under consider 



ligence and yiytue of the j^ple. They are th^ 
safest dcponTtory of otrr n^ts. They may be 
deoeired iof a*^i^hile'bY the afflbitious and de- 
signing, but aftor.' sufficient delibertttioiu the 
dcluiioni^ Tanishf their fervor will subside 
iikto thl^ calm <n that ^eht reason' vhich tHey 



ation had been .por^r^^d in tho ibrightn^ss pf possess, mnd'w&ch seldoni, if ever, errs.^ Be- 
8nn8hinc;'yei,'\rhcnhe8awtheooiaBtiliition qf tote that august Wibuna) diis question tofsA 
his cooiitr^jr abo«t\obeTiolat0Ti---trhen'HG''saw j come; tind it rcquijeaootthe spirit ofpropheCT 
the main pillar in the temple trenAlinfi'', and to pre^€t -whdt wdl be their verdiat; they will 
tottering to it&fallwn^hen he 8»w the^ altar eC ppoiioioflp^ their jud^enl irreviersiblv, and in 
justice about to bo pro^a^ed, silence. . Tould b^ tofteorof thund^, ubfess f ^m a teUu stranger 
treason to his own conscience, and to thf most to their chacHct^r* ^^^. will undorstandSis 
•acred principles of 4ne ^^emme^t. .tie bill; they ^iy'cdnsider it as the desi>crate ex- 
sho^ld speak plainly » and ti^ith thafr freedom' pedidn€ of party and ifidi^vdnal aggrandi«»- 
which the tnagnitude of the subject required', mefit. Thby do not feel the iii^uence of atiT 
and whi6h womd becbme a fricenmn, the Maff- 6( the little* personal or sordid motives whioQ, 
m Ohfurta of whose .Itbevtrjc is '^nsbngered. m^y'semotimes animate the aspiring. They 
And. he only asked thi^ attention to Iom argu* have^no pettr and>ition' to gratify. They do 
laenti which the d!uty of every memb«r to his not qnvy.thur judges, ner c0ret their offices. 
ofl^ and his constitution, requires nim to give All they desire is good, equal law^ steadily^ 
toaU4hat«faib9^aid; alBdifhesfaaDldfailte wisely, and hodestly administered., Thigy ib^ 
conTinoe, or even bring tfi doubt a solitary smacnaniBKMnrpec^le, an inteOigen^ peoplisp 
mind, he should at least ^tay for a few mo- and i^thntlffh aome of Uiem mi|y b^ ;K)aiewhiii;k 
metSts the blow that xs aioi^ at the'constitu- depraved. By the demoralisation of unjust leg- 
tion* r * • • * • ieliltion^ ana the relaxation of sc^e of the mo^t 

I had thoughtj said Jiir. Kobertson, that the oonaecrafied ties, Sockd and pc^tieal, they m^ 
thick darkness which had overhung l2i&ppliti« yet- a virtuous and H just people. .Th^ de-^ 
eal horizon, was begfnning to letire before Che sptse whatever is stained with diE^onqav— they' 
light of truth, and Uiat J could fee the dawn* are the samef people who assisted in a^ietinip 
ing of a brighter and happier day for Ken- 1 the Idvio yi^i^ is '98; when some of thViS. 
tacky. B^t never did she see so dark and por- wllo ve now in the van of the multitude, cm- 
tentouMadjBfy.aa this; this is her most eventful skdlng against the judiciaiy, were in the ene-/ 
crisis, i^he is about to determinat /not wheth- ; my'ffranks-^thev are the same people who de-' 
er she will put down W judges, but that con- nonnced the alien and sedition acts; .wiiilst 
stitotion, which is now tinder trial. In all the eomd of those who.Aow sWeli thaclMnis againat 
ragings of the political storm, although the the judges advocated them--4ney are the sasie 
flood of party had threatex^d to deluge much people Who pouttd out some of their richest 
of theeocial and n^oral region, and l^Kte scarce bleed at lUlunn, and coaqmered at Orleaaap 
any monument behind its desolating career, whilst many who are new patent democrata^ 
yet 1 had hoped there was one consecrated were railing a^tlheir firesides against the justice 
spot on which tiie poUtioal ark might rest ill ' o^th^ war. Such a-people wiB never sanction 
safety; Uiatspot is {he sanctuaiT of justice, legislative stealth. They will teljl you, sir, that 
But even that is abont to be overwnetmed; and if the Judges de^rve to be removed from offioei 
whenererit ^han be, the patriot may despair of. they {the people) have prescribed' to you the 
the cpmmenwealth. But I win not, saad he, . oifly mote in which they intend that von Awk 
yet despond; the restorative is with the peo- act; that to attempt to effect the ena in anj- 
ple; they will correct our aberratioUs, and other mode, is treachery to them, and worse « 
prove that thejr 0B deleraiined to defend their than treacheir to ourselves. They will tell 
oonstitutieo; even agKi|UBt the attaeks of those U8» that if tie judges must be removed, itr 
who assail it in the abused name of liberty. should be done bpenly, fairly and directlr, not 

Whatever nay be the decision of this house insidiously, indirectly or sneakindbf ; that it 
on thiflbiH/ 1 anall not desphir of the nUiniate must be done in such amannet as will be torn- 
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pitiUe with the character of a brave, frank, 
cod Uitif people; in abort; te Kentackianft 
•iioalddoit. if ire <Suinot break the judges, 
we are oqtiobifeak the constitution. Tpey did 
not iendiis here to ta^ offices from one set of 
ttm, onlr to giv« them to 'another, npr td 6trug[- 
gle lor Ttctory over eaCh Other, but toex^eavor 
to haittonise in tr^g" and settling a great 
prinoiple, wh^er .the ludiciary is a co-ordi- 
ikBte tfrancK of the government. Thej ozped£ 
w to tiy Hie judges hj the consti^tion, and, 
flfther acquit theQi or condemn theni|'accori}- 
iBgto ite i>»inaiple8. . .' . 

U9iere will be no peace until thi^ question is 
•ettled fairly.- Tou vill only multiply difiicul- 
tiee, and increase th^ inilsimmation of the puh-^ 
lie mand, by passing this ^Ul. It settles no 

Sindple. It establishes nothing, e^ept'that 
linages cannot be constitutionallT remioVed, 



forget the instability o£ human power, ^e yicis- 
sit^dee of capricious fortune; let them notfor- 

Set that the grtetest men, the CaBsars of their 
aj, hare faSen; and that the proudest em* 
pires, aod most splendid republics, eveft 
Athene Carthage mud Home, h»Te tumbled 
into ruins at her magic touch; above all, let 
not a few for^t, that Mariui in ^xiU sat on tj|« 
ruins of Carthage; and when these things aro 
recollected, let us be humble Jn ou^ hopes, 
and temperatq >in our acfs. Jn passing thia 
bill^ gentlemen maj triumph oyer the judges; 
but it will be a poor triumph^ it* will be a tri- 
pmph oyer virtue-^over tbe most co^&eorated 
principles— oyer the CLOuslitutiou. . It will be 
thb' b'iumph of force over wesduies^^a tri- 
umph oyer the people-^over ourselves and our 
(children; a triumph over the feelings and 
rights of old inen, grpwa^ grej in ,the honest 



and that: thertfora they ^iWl be forcibly re- service of thdr coui^try— and over. the feelings 



moved; to give ^lace to some hungry expect- 
ants, who areunaolcto live without some nour-' 
iBl^mentfronr (he treasury paps — tHe spring of 
whose patriotism is money— Hie object of 
whose outeryagainst the yxdgop in to get their 
^aces. If JKentucky is prepared to 8ai\ction 
inch a prostitution of her cqnstitutiou,hcr pub- 
He virtue is gone, Und she is feady to reqpi^e 
fheyoke of some modem P£3istratcs, Ooesar or 
Oirooiwell. Whenever she shall be so f&r lost 
to a sense of justice and honor, she is4)i«pared 
to flurrend^ her i^tars and her gbd^, and is 
practieally just as free as the Romans undef 
Augustas, Tiberius or CaUgula. 

' if we reject this bill, y^e shall once more 
meet togethera^ brothers, united in beht^f. oS 
tib^ great interests of oin state, our cjivil and 
Criminal code, internal Improvementi iind* the 
dilfiieioii of knowled^ by education. But if 
we pass it, we-shall ra^ a storm that we may 
not be able to withstand; like a tornrido, it may 
tMcr up every thinj^ by the toots, ifo^i may 
Ibfce your jud^ irorn the bench by violence, 
fieeauee they are ftcnhful. to the condtitution, 
and wiU not submit to'bo voluntary victims of 
its violation; but, sir, their cause will 4ot| as 
that of the great Pewitt, ^o down with them; 
it is the cause of justice ana truth — ^thcir coun- 
try^ cause— 4md will prcvitil; and it is consola- 
ioiT to know, that in more pober times, justice 
wiu be done. However much th^ may hp slan- 
dered, or persecuted, they may well say to 
cibh'other as Latimer did to Ridley, when they 
Were btmiing at tlv^ stake for the firmiiess of 
tMr religious faitlh: * "Bo of good courage, 
Btdley, our persecutors will be disappointed, 
ibr our suffenngs will lead men t^ inquire into 
that cause fbf which we suffer; and the fire 
which consumes us will ligh^ up such a flame 
as I trust in God will never be extinguished." 
T^the bar of enli^tened public opiniou they 
Wfll Sppeiil, and not In vain. At the same 
bar, tne actors in thiv drama must sooner or 
later be tried. Bat wa shall have to appear 
betore still higher tribunali^uthc bar of con- 
science, and tholbar of heaven — ^where equal 
and exact justice will be done to t^c motives 
and cendnct of all. 

Let iiot those who are eaUec} judge breaker^ 



of their anxious v^iyes and^ children. Nevo- 
had duch a t^iymph; he wantonea on the harp 
on the housetops, when by his oT^n incendiary- 
hand Rome w^ wrapped in flames. The 
cries of the murdered Cnri^tians were muific, 
to his dars« Let us never ^njoy such a tri* 
umph as this-^uch a victory would be otir 
worsts defeal. Let us pause belore we cross the 
Rubicon.. ' Let us appeal solemnly to our oon- 
sciences, before ^e thus sacrilegiously invade 
the temple of our liberties — beforerwe profane 
if0 altar of justice. We have San^^son^'s 
strength: Wo can s^^^^e can e^on piUl 
down the Doric pillar of the political edinse; 
but let'us be careful* lest we are <;rushed in its 
ruins. . ^ 

. Kr. Robertson said, that in the argbment 
which he ^ho'uld submit to the hou^, he shoulA. 
endeavor t^ maintain two proi)osit4on9^st< 
That if' it is intended by this bill talegislate 
the juclgeai'from office, the cqd is unconatitu- 
tional; aiKl 2nd, thaj^ it is unjust and iwpi^itici.* 
Bal before ho proceeded v^iththe argument, 
he would answer t»om^ preliininaxy cbjeotionS' 
to the judges, which had oeen urged agi^nst 
them, and which, although thcgr could not b& 
made to apply. justly to the main. object, he 
deemed it proper ti) notice and^t^ rid ot It , 
ha4 been urged as an objection, to the judges, 
that they had notinanifested sufficient respect 
to public sentiment, by )iolding their oiiSces, 
when they couldsuot doUbt that a ipiajority oC' 
the people had expressed, dissatisfaction with 
their decision in the case of Bhur vs. WiU 
Hams. He said, that he would deny, that 
there was any satisfactory evidence that a ma^ 
Jori^ pf the .people were di* ax& di^sali^ed 
witn^nat decision. Great exertions had been 
made to excite the prejudices of the pe«|»le 
agaihfit the iudgep; and nothing which inge- 
nuity coula contrive, and falsehood utter» 
was omitted to be published against the court; 
motives . atid doctrines had been imputed to 
,them, which those who were most active io 
their propagation knew were false; and a veiy 
dexterous and unjust use was made of ^ithet» 
to rouse popular Indignation, and to misdirect 
the honest seal of upsuspeoting and. patri- 
otic inen,. Those who defended the conati- 
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tationiTttrd denouKced as ^'aristocrlits-^'^eourt 
pgjr^'— «the "jfich and weU bom"— |'Shy- 
loeks" — and "silyer heels.'* These, and many 
other epithets as decent, were very liberaj^ 
applied to them. The judge9 w«re called 
"luii^"— "nsurperg'*— i"1yrant8'V"the peo- 
ple's m)tsters/' Ac. Ac. And^ the people in 
maBT counties werQ told that in the decisioi^ 
of wnat i^ called the '^judae qitettum" they 
woald determine whether they were freefaien ' 
or aLaves. In some counties, 'Hiberty. or slave- 

9r'^was the watchword of party at the polls, 
he'people were told; that the judges had 
denied to the legislature the right tp mak^ 
laws, and hkd attempted to arrogate to them - 
aelyes tho exclusive prerogative of wicldinfi; 
the whole sovereign powjer. They were told 
that the judges had decided, that there is no 
difference between fight and remedy, and ib^t 
the legislatun cannot im itiiy cpse change, or 
in any degree or for any purpose alter, 6r mqdr 
ify the remedy for the enforeement of antece- 
dent oontracts; and that this decision pros- 
trated state rights, and struck at the vety root 
of civil libert | . These, and many other fabil; 
cations, were iftdustrioui»ly circulated, to de- 
ceive and inflame; and maiiy honest men be- 
lieved all to be true, and consequenfly wQre ar- 
rayed against the court. Ilut, undeceive the 
people: tell them honestly WhaC the judges 
Aavo done; w%at it *vnn3 their riffht and duty to 
do; and who they are, and who 'are some of 
their prosecutors, ahd tWe can be ho doubt 
that a majority of the honest yeomajiry, who 
are csllea *'fwdat hrea%ef$, will desert fh^ 
cause into which they have been seduoed, and 
rally round the standard of their cokstitution,^ 
alid sustain and applaud dieir judges, who are 
persecuted, slandered and proscribed, because 
they are honest, firm and Virtuous, ' and have 
dared to defend the poor man's rights in defi- 
ance of the threats of the powerful. Tell theih 
that the court had the ng;ht to diecide on ihe 
C0DstitutimuilM;?y of the act^ of the legislature, 
and that they are awom to do so; and then 
ItA them know that, all t^e court 'has done, was 
to decide that men must pay their honest 
dcbt«> according to law and' to contract, and 
that any attempt by th<i Idgtslature, to prevent' 
it, is iwohibitea bv the oonstitutbn,* and you 
will tlien be told, oy s& faonestTana high-mind- 
ed community, that the judges deserve appro^ 
bation; and that those who denounced tninn 
for having done their .duty, are Uie eneinies of 
the people. He eaid that he believed that a 
mwority of the people who are opposed to the 
juages, are opposed totfaem, not for the princi- 

5 lea whidi they had decided, but beCauBe they 
onot know tnat they have the ri^ht to pro* 
noance a legislative act uneonstitutionBl. Let 
this legislature tell them, as it ought to do, that 



power; yet arti^ces were used* to conceal thia« 
important jruth fibti} the pa^le, &e said^ 
that he moreover did not doubt,, that ami^i*- 
ty of thbsp who are' called "judge breakers/' 
had i^ever read the opinipQ of the ■ court; and 
that nineteen-twedtieths of th^ had not 
ckrefuUy' examined it. How was It poBsible# 
thep, Ua them to know wh^thar it 19 correct ^ 
not? Is it fair thcQ to at^e that a majority 
of the, people, undersiandine the subject, an 
deliberately of the opinion*, wAf the court haa 

fiven tm erroneous opinion, *and that it haa 
een guilty of usurpation. 
' The fact that a majority of the people ar» 
opposed ' to' the court is denied. It is very 
^doubtful| whether the aggregate majorities of 
the two ^artie^ in this house.- at the ppll^ iii 
their respective cputfties, at the last eKction, 
will Aot show that the ''judge ^breaking" con- 
stituents, are the minority of' the state; and- 
hence those who obiAsnd for the minority 
agaiust the court, evaae this caloohUaoa, ana 
urgeiriump^antty the electio^ of Gov. Deslhi^ 
as a conclusive fact. One circumstance irilL 
show how dblusopy this calculation is: — Our 
present chief exacutive has been electioneering 
for the office which he now hold^, iftany years 
— i^e has riddea oyer t£e whoH stat^, a^dhaa 
become extensiyely acquainted with the peo- 
ple; and in sd^e of the ^u^t decidedly a&ti-re-- 
lief counties in the state, he has obtained de- 
cided majorities. He was vo^kI ,for hy tha 
judge breakers and jud^e sustaioers — ^he waa 
so Mrtunate as to be claimed by both parties, 
ih 8«he counties. And sir, said Mr. Aqbert- 
son, I do know, and can prove, that in more 
counties than one, he declai^ publicly, that he, 
was "not in favor of removing a judge froqi 
office for an h>ne9t opifiiofi" — ^(hathe had "ever 
been opposed to the, relief sy8tem"r«Hind be- 
lieved "It, or at least, some paits of it, to be 
unconstitutionall" With. thesCy facts, let gen- 
tlemen still insist, if they will venture to do it, 
that Uie ffovemor^s electicn prpves any thing 
on this suDJect. 

But if It be establish^, that the majority ia • 
ajB^ahist the judges, they ougbt*not to nave re- 
9)grned;.they would have been guilty of a pii> 
siUanimous desertion of their pdbts, and a cul*-. 
pable dereliction of their duty to the constitu^ 
tion, to h&^e retired. The constitution haa 
wisely required the ooucurrenee of TWo-THiai>^ 
Ui remove the judges from office. If a bare 
majority can, by abuse and threats, effect the • 
object, the intention of the constitution is frua-r 
tnUod, and this wise requisition is virtually - 
and practically abn^atad. Jl^nd the exampla 
once set, two^thirds would never afterwarda . 
become necessary; but the same end would bo. 
effected by a simple majority^ who would con- . 
trol and' aubjugaie the Judiciary, in aubservl-.. 



thecourtd have this right, and taaat it is their ence to their pride or ambition. For the pfir 



olBcial duty to exercise it, when properly 
called on ; and they will tell y<^u, that^ you sur- 
render the conlest, and that they have been 
grossly deceived. And although none of those 
who here denounce Uie Court of Appeals can 
daay, that in ffivinff the decision so much com- 
plamad aX, there naa been Dp nauipation of 



pose of sustaining the constitution, then, it 
was the duty of the iudges t6 retain their of- 
fices, until the^T shoaid be constitutionally re- 
moved. And if it had been otherwise proper 
for them to resign, they have bem so much' 
abused and threi^ea, that they could not 
have reeign^ hononUy; because they would 
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not have had Ikhc Jnertt ofhaving done it Tolun-^ 
taril^. Their reaignatiozi' woald hare been 
considered an acknowledgifient' of lhe*errone- 
ousneBs of th«ir decision, and o^ their w<ant of 
that degree* of ener^ witich the 'judiciary 
should -possess and^displa^. These, and these 
onlj, are the reasons vhidi ivftucDced their 
conduct. They do^not desire their offices; they 
'w'ouid gladly give them up, if they were per- 
mitted to do so honorably, And iconsistently 
with their duties ^o the oon»titutlon, and the 
people's rights. "*• • 

They have, therefore, as they nhould hafyc 
done, *.'naUed the flag to the zttiff" and deter- 
mined never to **^yit up the shijxr" and for this 
they, des^fe apiilause; like the old Romao 
senator^, when th<$ir Capitdi wa<% attacked bv 



measure^ not so well skiljed in the artifices of 
legislation, really believe that this bill is to 
have the n^agic effoct/ of repealing the consti- 
tution, and by the legerdemain of a bare ma- 
jority, remove the Judges. • This discrepancy 
only show^'how illicit is the real desi^, and 
how ridiculous drc the subterfuges of those 
who are thb mai;i promotors of this ' new 
judge breaking expedient; and tends to prove 
that those mister spirits out c>f this house, who 
have been charged with writing this bill, and 
jnakiiig speeches in their caucus, to prove that 
it is constitutional, are endeavoring to dupe 
.others; and induce them to do that, which they 
would not <iarfe to do themselves, if they were 
here. If the object to be accomplished py this 
bill be fair and constitutional, why not dis- 



barbarians, it w^s^ th6r duty tp for'ego' all per- close it? If it be to add a fourth judge, we do 
sonal considenitioAs,. and resoljVo either to sarq iiot object to it — but then one clause will effpct 
the «an«tuafy ftam pollution, or jTerish on its I that purpose as well as this long bill. If it be 
altar* ' » , ' * . ,to afdfou^ ne\^ judges tothe(5ourt, m«ikingit 
. K.iff atsoobjeetod to the judges, thaj^' they ' ' _. -•*!--•- .l ^^ .. .i» 

havepertinaeiouely tfdhered to fhclr decision, 
in contempt of the will of ihe tnajority. He 
who roakci this objt^etioa should" not 'claini 
mucii respect for the iitrcngth of hi^(tIriild, or' 
th« soniKHuess of his heart. ' What! require' a 
jo^^e to prostitute hw^judgmoiifr, his cOu; 
science, anahis oath, attfat' shrrne of popular-' 
ity, and bow. to*tlic nodof tlr6 fcad^r of a doni- 
inapt p<itH? tb change his tiibifiions whilst his 
cfhMi is the same? • ^Sxiek n judj^e Vould be a 
ciitBto to society— a aiHU)stet cjl the bench-^the 



consLst of seven,. we do object; because it will 
be an uunecessar^r multiplicatidu of judges, 
an'd rfn oppressive increase of public expendi- 
*B«t with all its disguises, It is evident 



tiirc 

that the sole object of the bill is to put on^ set 
uf Judges o\it> of office, and put anotlier set in 
office. This is palpably un^onstUutional — ahd 
wHl no*, cannot be sanctioned by the people. 
If the majority desire to prostrate the judiciary,' 
they must r^ort to. other and stronger raea-s- 
tii'es. Let them come out baldly, and openly 
defy the» consJ:itution at once, and appeal to 
f^umerieal power — to •^physical force — which 



miniator of vengeance, ftfld not -of justice — the , ^ r ^ .— , 

pli|ipet of party — ^the mighty en^ne of pONvcr ] has been Hinted at more ttan once, and whiph 
^Hitad not the' weak ihan's ^ay,**or the poor is the "uWwui ratio reoia," and the uKipiate and 
mantii faope^^the Supporter of infiocenccM-the only'iirgument whien can enforce the objecti* 
terror of^ vice* It iS' 'acknowledged Wi^t the of this bill. 7^oy huve waged a long and vio- 
Jndgeaof the*Cm>r> of Appwfls ikre*Motiu^li'lci5it war of words against uie judges'; and by 
compliant, subservimtHoOls of faWlop: th^vithqii* conduct, acknowlodgpd |;hq,t they could 
hre -vlrtuofts, Artn, "honest, ^f>d enlr^teneafoulyremov.e them froni ofticeby a majority of 
men. This is ttittr crimeT-***tKe' head nnd'two-tliirds. The^ have tried tnem accoraing 
iwn^ of thrfrolfendiirj^.** "'Ttiey^ do not, like J to the constitution — they have failed — and now 
som^of ns.chilnige'twith thefluctantions (jf ma-jto cover their defeat, iis they cannot *'break** 
jeriti^. They arc not So felicitons^ like some the judges, they are endeavoring to "break" the 
othet^i ftatdbo aW^ays on'ihe str»>x)g side; their > constitution. Desperate must uc that party, 
^y power itKhepoWer of jitdgmen^;the!iron-. and dangerous to the liberties of the people. 



It g^xppQltt'U :tho abllHy of their decisions. 
Th^ dmnofr, <^tn^et^t lijndat ev-^ry "breeze; 
brat. Uke 'th^ sturdy oajks of t^^O forest, they 
stand fir^ and erect, {in«hakei| by the storms 
<if party. ' fhnSh j<ldgc9 do ho^ suit the liiiibi- 
tiottimnd the poweml;'biit mich should be thd 
peetole'fl jtid jMi--aild du^h^ I am pmttd'to^ay, 
said hei aY< Mir judges. 

Itr {imetfdmg to Speak oT the bitl. Mr, Rob- 
ertson sAid he hud some diflHeuTty in det^ir- 
iniliing^ttfxieftl 61utnictsr; it w^ a; sort' of non 
de$9Hfi; it»lilre had toover b^n seen bofofe. 
Some of iWpromittont friends^ cTventhegcBtle- 
nuDS' who presented it, denied that ^tB object is 
torsmove the judges from office. They ad- 
mit; beewws \&iy^ am eompelled to 'admit-, that 
the onfy legitimate effect of the bill wilt be to 
add lonr nisw judged to the bench, making the 
total number seven, instead of three; but My 
thatths;^ t^ill aiv^ the present fudj^ no sala- 
ry, and this they b«ve nO doubt will induce 
ttiem to lesign. Wliikt othet advocates of the 



wheu they can prostitute their power to such 
unhdlloWed.ends- The party has been strug- 

flii^ frf remove the judges from office; but thoy 
ave now discovered a new expedient, by 
which they can remove the oJmc from the 
judses! Two things arc necessary to the ten- 
ure of office — 1st. The existence of the office. 
2nd.- Th\8 incumbent appointed to fill it. Jf die 
legislature intend to act or^ the incumbent, for 
tictual or imput<id misconduct, they are ru- 
quirod by the constitution, to proceed either 
by impeachment or address^to succeed in 
either of which, two-thirds arc necessary. 
These are the only modes by wliich the judges 
can be removed. If the oi&c bcoolne unnecss* 
sarjr or inconvenient, and the public good re- 
quiro its abolition, it may be abolished, (if cre- 
ated bylaw) not for the purpose of displacing 
theincambent, but only to substitute, in ^;ood 
f^u^i, a better system. And as the latter is tf> 
:be effected by law, It bare maiority is sofficieni 
But aUhoagh the office may have bfH^n created 
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-or established byUw. asd therefore can ^ r^- 
pealed by law, yet if Uio object be to reinoTe 
Uis officer, atkd not to aboli&ii the office, it is 
unconstitutional. The object of this bill is not 
to abolish the court of appeals— 4hat is '^ot at- 
(cpipted, and could not oe dons; because itjs 
established, 'not by liiw, but by the constitu- 
tion. The plain and sole object is^ to endeav- 
or to remove the judges by an act of assep:ibly. 
This is ConStitutionSly impo'ssiblc. The con- 
stitutltUL declares, thai "the judicial power of 
this commonwealth shall be vested in one su^ 
premo court, to be styled the court of ajppealsj 
and in such infel-ior courts as the leg^lal^rc 
may, from time to time^ erect and establish/*^ 
It uso declares, that the judges Shall l^old their 
offices during good behavior, and the continu- 
ance of thdr courts, tf^ecyuit of app^s 
is'establishedby (he constitution, and mu^t ex- 
ist as lonff as tqat shall exist, the conXslusiori 
is inevitable, that the judges of that coart can- 
not be removed by a legislative act. Their 
tenure, of office depends only on- the contingent 
■cy of good behavipr; and ttiey can be re|iioved 
only for ibinbeha^ior. The office can on\y be 
abmished by a ounvention. 

That ihe office' is created by ths constituv 
tion, and is not fepealal^e by law/ is demou- 
sti'able by the constitution itself— and may al- 
so bo shewn by an examination' ^f the author- 
ities and examples quoted by the advocates of 
the bill> in its support. And if I do ndt (said^ 
he) shew even to taoso gehtlemeti, to their ut-. 
ter confusion and clc4r conviction^ that theip 
•own cases provo tho unconiUtuiion^ity ol 
legislating Judges of the supreme court out of 
omce, I win surrender th^ arflruaii6nt. . 

The igovernnMnt is divided into three dis- 
tinct departments — the legislative, the execu- 
tive, and judicial — and its powers are distribu- 
ted among them. If 'either department be t$r 
keti awaj, the constitution lo^es its eqailibri- 
•um and its vitality; each is created hy the con- 
stitution, and one as much so aft eitaer of the 
«other two. 

Is the exeoutivo dej^artment established bv 
the constitution? The advocates of this biU 
admit that it is. Then most not the legislati^'e 
and judicial be-also established by the same in- 
strument, and the same auihoritT--tha people 
in their primordial assembly? The constitu« 
tion declares that "tho executive power shall 
be vested in a chief magistrate, to be styled/' 
^. The same constitution declares, "thit the 
judicial power shall bo vested in a sujpreme 
court, to DO styled," d(c. The languageos pre- 
cisely the same: it must therefore, when used 
in the latter, mean the same thinjg as wh.en 
used in the former clause: it establi^ies the ex- 
ecutive in the formen therefore it establishes 
the court of appeals ia the latt^. The office 
of the executive is created by the constitution, 
although it is vacant nntil a governor is elect- 
ed. So the court of appeals is established by 
the constitution, although tho judges do not, 
exist vntil commissionM» I <aw9 are necessaxy 
in the first case, to provide, for the election of 
a governor: so in the latter topraserlbetheju- 
jrisdiction of the court,, and provide* for its or- 



nnijBation. Bui if, b^ a reperf of the laws an- 
.thorizing ^d^rqeulating theoIeotioB, the gvf* 
eraor qumot be Ic^iiblated out ol. office; 1^ a 

{rarity. of reason.tby a. repeal of iheoust zegtt- 
ating the court, the tenure of the judges' of- 
fice is npt afiscted: the office cannot be ahcl-. 
ished, in eith^ e^, and tfie reason is obvi- 
oiisr— it is because the laW/lc^ x^ot create tha 
office* but only provMes the paeans whereby ii 
may b^ filled. The 'jieads of the three groat 
departments are as fixed as the constitati^.— 
In ihe case of the judaes, the constitution m- 
vides that they shall n^ld their offioes (unlew 
n^moved by two^thirds) 4unng tha. contSutt- 
ance of thdr couH, aad nol) during the exist- 
ence of tholaw or laws providing fur fiUii|g 
the court with judges; consequently it ftt- 
lowfc lo£^ca|ly and irrefragably, tha* a tepetl 
of such a law. or laws* oani^ot have tho ahffht^ 
est effect on the judges; they are, not^viifao 
in^, still in office, because. thter «oart still eXf . 
ists, and cannot Vo aboli^^ed by lawr 

But from th»t([ards, ''from time to ti^e shall 
creqt asd establish/' jt his been argued, w^. 
as m^ veh^nic;|ioe ^ if thfire wero irffiaai* 
bility iu the idea, &attlie court of afpef^^ aa 
well as ^c inferior eaiirU».i8 eafabastod bv 
law.. A sli^tattention to juxt^^posftion, ana 
to grammaticsil c^ustrtutigo, will show tha Ad- 
lacy of this ar^mi^ent, icidependently lof t]^ 
conclusive coilsid&ratipn^ idrea<^ suggett^*^- 
The wocds, ''erect and ^s^^bUsk," referevi- 
dently tatheinCeriof Courts: a tr^sfKi^tidD. 
will shew i|U. "Xbe iu^ipial JMwer, Mai{ be 
vested in a sup^reme courUHwhichtlial^giil^ 
tu|« m€if firom tinoe to time erect and eatal^ 
lish,*' w6y}d b» vety ooasensioal lai^puegn/^ . 
Tb0]B«aiiuia of die clfMi^ is;, thai thmdUII 
b6a<H>uXtot.apPf^s,' aiid.thatiB additlfli^ 
^Xhera iust bo i^uck btber aomna is tin Ugiila-> 
ture m9^ es.tablish. There aever eaabe an mr . 
slant jaentlKre in»v» 'eoiiri U onealSr Uta- 
Constitution Uving.* Tiii« is too|>iaifi to dei* 
seiryc argument. 

The law does aol cxwte th^ cspwiof . eppealsc 
itpnly pr(]^ides nleans to caeata the< jv^feeef 
that court; andwhenever^^ey arscopMaissioa- 
ed, like the g^vemoft and membeie ef ' the lef- • 
islal\)re, they araiii office, itadar the»e#U[0t& 
tion. • ' . * . . ^ 

Oanthecourtoffppealabeabaliahedt £t^ 
ery mcmb^ of the iumm^ ^Avl theeeesmmii'' 
Cy, will answer, no^ W^y* c(an it set be ML- 
ished by law, if established by iaw? If iti. 
were e^blished bj law, th« . aaaeantbaritjr 
which <reated, coiud destioy li. Bu4.ii^oa«H». 
not be abglishcd by -act of aaaembly> becanse 
the coDStit^tiob dei^aroe that tiitve ehall he a 
€ouft9fQfpeal^i aodtherefbreit iseatabliBfaed • 
by ihe constitution. AUhoogk «U tl» judges 
may die or resign, still. thers is a eonrtef^ap- 
peala; the office atill exiate; aad when new 
judgea.' axe eonun'issioned, 'ttor are judlges el 
the same cnurt of. apDeels, although they #re 
not the same men. The legi^latme, therefor^ 
cannot abdish the court; they eaimol . take the 
office from the judges; and aa the oidy caiurti- 
tutienal modes of renoV&ng ^em ^npm effioe. 
are impeaoluneot nd eddrssi» this bill eeanot 
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have the effect of- removing the judges from 
office constitntionally. 

Bat if stronger or more direct authority <f&n 
be'Qecessarytd pU^e this submci beyond even 
the hesitancy of skepticisfp, the debates on the* 
l^diciaty bill ih congress, ia 1923,. which have 
been q^uoted by the advocates of the bill, to 
prove its coostitiitibnality, will turnish appo- 
sitb and itnposing arguments^ to shew that hhe 
eoort of appeals is a constitutional court, and 
cannot be apolished or ^iscontintied bylegi»-' 
lation. The question under 41sbusBiQn i^ con- 
gress, was whether the infiripr courts estab- 
lished at thie dd^e of lillr. Adams* sulmliiistra- 
tion, could be abolished by a rep^alin^r abt.-^ 
Tt was contended by those wnd denied the 
power of congress to abolish theiniterior courts, 
that the supreme court could not be aboUsh6d> 
because it Vas ordained or established by the 
constitution; and that th^ inferior courts, by 
analogy, tehen once ih existence; became con- 
ttitutional courts, and could not be abolished. 
The argument was lable and ibffei^ious; and 
the advocates of the bill conceded that the su^' 
preme court could not be abolished by l^w; 
but they denied t^at the an^ogy which had 
been contended lor existed between the origin 
of the supreme and inferior courts'by law: and 
that, as the same power that' enacted' thq crea* 
tiv^ law could repdial it, the infbrior courts 
could be abolished: and they were abolished. 
£v^ member, on each side, admitted that the 
supreme court could not be Polished by law: 
and the volume of debates whi^h I hold in 
mv hand, (said h^ will prove it, if denied.-— 
Tac authority of Mr. Jenerson and the repub^ 
licans of 18CB2. is not in support of this bill, but 
most undeniably and conclusively against it 
For let it not be torgotten^ that the clause of the 
federal Constitution, providing for a supreme 
court and such inferior courts as may be es- 
tablished, is in the same . language as Chat 
which has been quoted as to our coui*ts, fron$ 
oar state constitution: and therefore, if tlie su- 
preme eoi^rt could not be abolished, or "reor* 
^awxtd" so as to get rid of the judges^ because 
that court was established by tne constitution;, 
for the v^ same reason, the court of appeals 
cannot be abolished, or so "feorganixed," as to 
remove the judges. It was not to have been 
expected that gentlemen, who advocate this 
biU, would be so bold as to call to their aid, 
Mr. Jefferson and the republican party of 1802; 
wbeQ their authority is so explicit and lina^i- 
aous against the power to abolish courts estab- 
lished by the constitution, as ar.e the supreme 
court and the court of appeals. What woul4 
be thougl^tof a member of congress, who, for 
the pu^osc qf removing the judges of the su- 
preme court, should introduce a bill in con- 
gress, to reorganize the supreme court ? The aqt 
Would stulti^ him. The law organizing the 
court could oe repealed; but the effect would 
not l>e a removal of the judges; the supreme 
court would still exist, and the judges would 
still b^ iudgos. 

The Kentucky act of '96, reorganising or re- 
eatablinhing the pourt of appeals, did not turn 
the judges oat of ofBoe: such an effect is not 
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permitted by the cqi^stitution; andaoy attempt 
to ^produce it is tnercfbre unconstitnBoiud^ 

uyou pass your bill, have you not still ^ 
court o( kippeafe? Is it not thesaihe cdirrt of 
appleals as that which has existed ever 
simce tho adoption of the constitution? If it 
i^till be th^ court oT appeals— if th« court still 
continue, the jud|^ are still in office; . be- 
cause they hold th^ir office!^ during the con- 
ti)iuance of their ^ court: It is acunitted by 
some of tlxose who wilt vote for the bjll,th«t 
the judges will beindffi^e. if the bill pass; 
bat th(^ say that they shall serve without sal.- 
ary. Tlicy. 'intend to have four jndgey well 
paid, and three, wlio shall have nothing for 
their services. Tl^e constitution provides thitt 
the judged shall have aiequatt salaries. Oan 
any one, oU hi»^oath, sny that Qotldiig Is an 
adequate salary? This s^bteifuge i^ too leav- 
ing an at^ttse of disotetioa to escape pSlie 
reprehenuon. -/ 

if thelagiBlatare had the pow^ to aboUih 
the. court. *th\B. bill does nolao it; becaitte a 
court ia ^'er^Mnixed''^ in the samebiU; and t^ 
wstence of the oourt is not auspeadwi foroot 
momeat. > , - • 

An additional oonsideiatioo' to shew .that 
the bill caa have no tendepicy. to aboliih the 
court would appear by a change #£ the titU* 
so as to correspond, with such oliject. Let it 
read, "A bill to aboliali the court of appeals," 
and who is there so bol4, as not to admii that 
it would be nugatory?, And yet that should 
be its title; for such is its ti'uo character, and 
sachits des\gu. 

But it is cdntcmdcd that the, court of appeals 
has never been estaUiahed! Thfs is one of 
the arguments used by "the caucus orators; and 
sho^s how desperate is the cause, trhich must 
be sustained by such a ridiculous resourced**- 
I would be glad (said, he) that those speiJcers 
had been invited to make theihspeeches at tho 
bar of the house, that they might be answered , 
and exposed: they would not venture to make 
such an argument here, and would not dare to 
vote for thie bill^ if they were dntitled to vote. 
The argument ha§ beon answered in the en- 
deavor to show tha^ the court has been estab- 
lished by the coii£titution; and may be far- 
mer answered by a plain question: Ha% Ken- 
tucky^ never had a court of AppeaU? 

*It has been asked crnphatically, whether 
circuit, and other inferior courts, cannot be 
Abrogated by law? The answer is, yes, eerUim- 
ly, because they are established by law. Bat 
the legislature has liot the right to abolish and 
re-create, simultaneously, the circuit courts. If 
those cour^. become inconyenieu&^to improve 
the system by substituting oth^ courts, or re- 
modeling them— the legiSUture may pass a law 
abolishing or modifyiuK them: but if the ob- 
ject be to get clear of me judges and not the 
courts, it IS unauthorized, t^a is an abuse of 
power. And here the debates on the judioiary 
dIU ia congress, are direct and formiaable au- 
thority. Mr. Randolph, who was the leader 
of the republican party, endeavored to prove 
that congress possessed tlie right to abolish the 
^inferior courts, becaufle they ve^e oaneceeaaiy; 
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Imt mdmittod Uivt, if the object were, not to get 
rid oi the canx1»« bat ot the jiiages» the attempt 
would be ft perteruon of power, to an uncon- 
stitutioiMd e(d; ana, in hiBispeech on that sub- 
ieeti uaed the iiollowing strong and explicit 
language:' "1 am free to declare, \jvit if the 
intent of thid bUl is, to get rid of the jadgeSi 
it is Uie pervenion of your power to a base 
purpose; U;i6 an uneaMinvti9tuH act. If, on the 
Qontrarj, it aims no); at the displacing of (Me 
aet of men. from whom ^ou difSer. in political 
6ptnlott| with a Tjew to ihtroduee others, but 
l2the general good* by aboli^ing ueeless offi- 
ces, it ]0 a conMitutdonal act. The qao animo 
determines the nature of the act, as* it deter" 
ooiines.the guilt ^r lAi^ocence of other acts/' ' 

The objeei of this bill is ttOt to substitute an- 
«dur a&a bettw court for the court of appeals ; 
tibia eaoiAit be done; but the object is to en- 
deayor to legislaie the judses out of office: and 
. if the pewe? esiat^ to abolith the court, the 
fmlhon^ ef thenpubHcans of '1803 in con- 
gr ea a » pronree that^ to ezeltotse it for such a pur- 
pose, would be a flagrant yiotation of Uie con- 
atitutioB. The oonclttsion )S fair, and cannot 
be resisted, th^t, ineyery asptecl of this biU, if 
the object be to remoye Uie judges, it is uncon- 
athiitional. 

If what had beeix sAid during the debate 
would not convince the frii^nds of (he bill 
cf Its - inefficacy, or' unconstitutionality, I 
doubt (said -V r. R!) whether they would be- 
Ueye "if one were to rise from the dead" and 
praelaim the truth in the language of inspira- 
tion. 1 will close the ar^tnCnts which were 
promised on the proVisiunil of the constitu- 
tion, by propoundii^ff one question: Xf the 
judges can be removeab^ abare majority, wJiy 
did the conyention require the concurrence of 
twp-thirdst This requisition is unnecessary, 
if less than two-thirds can do what it requix^ 
two-thirds to ellect And If a majority of two- 
thirds can be dispensed with, why have such 
efllbrts bee|i made for more than a year to ob- 
tain that majority? The answer is, that two-' 
thirds Are indiepehsably necessary. And the 
adyocates of the bill knew it, or they would 
haye made tl^e effort which they are now 
m^long, ftt the last session of the legislature. 
Ooogress, ahfaough desirous of remoying Chase 
from office, neyer attempted it by "a u-org^^ni- 
mthn" of the supreme court: thejr admitted 
that he could not be removed by this misera- 
ble expedient: they tried him openly by im- 
- peachment, and failing in that, liberated him 
fromftirther prosecution. The Virginian ex- 
ample is as unfortunate for the advocates of 
this bill, as that of the republicans in 18D2. 
In Vir^nia, an act was passed, the effect of 
which, if acquiesced in, would have been to 
change the iud^ of the court of appeals: but 
the judges naying resisted it« the legislature 
tubmitted, and thereby acknowledged that 
thejT did not possess the power to remove 
the judges by act of assembly. Thus not' on- 
ly tne constitution, but the autborit^r of the re- 
publican par^ in 1809, and of Virginia, is de 



without precedent in the annalaof anyconaU- 
tuiiioxud govienuaent. 

If it be neoeasary to fortify this argument 
by bringing to its Aid the pxinc^les of uie goy- 
ernmept, it will be quite easy to shew that the 
right to legislate the jud^ of the court of a^ 
peals |ro^ the bench whilethe court exists, is 
repugiiant to the theory, and subversive of the 
ends of the conatitutidQ; 

The government of Kentucky is limited; 
fundamental principl0s are establi^ed by the 
constitiution, which are beyond the power of 
l^slation; and the powers of.govenunettt are 
distribute among- the thieeg|:eat depaitmentl^ 
in such a manner as that eiM^h m^y operate as 
a^chcick upon the others, and thereby produce 
an ^uiliorium. The third department, ,the 
judiciary, is necessary in everj^ free goyern^ 
ment, to preserye tiie oaJancA of power, pre- 
vent a 4^njB;erous /conoeotration in Sther ot tlve 
others, aaoto diforce the limitations of the con- 
stitution: this, and the representative princi- 
ple, are the great discoveries of moderii timea; 
uiey are the vital principles of free govern- 
ment, and no government can long enjoy free- 
dom which dees not adept and a^Ghere to thenl. 
Those whojulopted the American constitutions 
were wise and |(ood men: they had read the 
histories of ancient republios, and they had 
read the book of human nature;- and from these 
sources had dnwn the principles whicn th^ 
have incorporated into our constitution. They 
knew that, whilat it waa aesirable to leave 
man as free ha the cdromon good would alloW| 
it was ei^ually nocessary to secure them against 
the passionil of dur nature, and the fluctua- 
CioQB of parties. They felt the. necessity Of 
establishing an independent judiciary, to pro- 
tect the Weaic« and poor, and obnoxious, from 
the injustice and oppression of the rich, tbo 
strong, and the popular-^to save minorities 
from me tyranny of majorities. 

The right of the majority to control the mi- 
nority us derived from nature, and is ^cula- 
tively just apd unezceptiooable; but not al- 
ways practically proper. In r^^laUng the 
Affairs of society) tne majority has an uwletti- 
able right to control tne minority, unless 
when-prohibited bytbe terms of the social 
compact^ or the constitution. But, aa in aetata 
of nature the weak man has no security against 
the violence of the strong, nor the minor 
against the unjust dominion of the miyor par* 
tv» it becomes necessary that govemineBt 
snould be establishe4, with such orguiication 
as to ^arantee the equal rights of all. Con- 
stitutions are made for the weak, not th^ 
strong; for minorities, not majorities: majori- 
ties can protect themselves. Hence the n^ 
cessity of adopting principles which even m^^ 
jorities cannot violate. It is not only the s^ 
object, but the essence of a cobatitution, that 
the stronpfer man, and the stronger party, shall 
be interdicted from encrpachmentnn the guar- 
anteed rights of the weaker man, i^nd the 
weaker party. By what svstem 6f goverti- 
ment this great end could be most. certainly 
effMted, withoH^ unneccssariljr impxirlng tne 



eiaively opposed to this bilL It Is certainly llibetty of the peoplr, h$$ been the woD^Sd of 
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discilseion and experiment for a|ret; and it has ^re exhibited in the letters of Piiblius, written 

' '' '^ .. -x :i. *^ bjr Hamilton. Hadison and ^ay^whJth are cou- 

isidered the highest anthotitY in the United 
States. Inpa|e44, 19 this lanrtMge? «The 
BciAMie of politios, like mest oOier* seieneet, 
haJs received great improyetnent The effica- 
cy of Tariens principles is nffw veil npder-. 
JBtood, which were eitner not known at all, or 
in^perfeetly known, tp the ancients. The leg- 
vlar distributiob of power isto distinct de-, 
pa^tmentd— the iatroaUotion of legislative bal- 
ances, ai)d check^^^the insti^iUioti of courts 
composed of iustices 'holding their offices dn^ 
ring good benavior, ^., are means, and pow- 
ierfal means, by Which the excellencies of te- 
piiblican governmbat ihi^be xieta^ed, and its ' 
imperfeptions lessened or avoided." In page 
49: '*Oomplaiilts are eveiy where heard frooi 
our most considerate and virtuous' dtiiens, 
equaUj the friends of public and private fafthi 
and of {Public and persont^ liberfy, that our 
governments are too unstable; that the public 
'good is disregarded in the conflicts or rival 
parties; and that measures are too often deci- 
ded, not according to die rules of Justice, and 
therightd ofth^mitior party, but by t^e im- 
perior force of an interested and overwhelming 
majority." PatteM: Speaking of the generjd 
distrust of prfblic engagements, and alarm for 
private rights; the AiShor says: '^These must 
t>e chieflyl if not wholly, 'eAeets of the unstead- 
iness and injustice with which a factious spir- 
it has tainted our public admihislration-^'*-^ 
iLg;aln: ''By a faction, I understand a number 
or citizens, wheither atoountlug to a majority 
tr minority of the whole, who are unitea and 
actuated by sotbe commoh impulse of passion 
or intenst adverse to the ri^ts of other citi- 
f ebs, or to the permanent or aggregate Inter- 
ests of the community." PagesS: "When a 
majority is in^uded m a faction, the form of 
popular government enables it to sacrifice to its 
ruIiDg passion or interest, both the public 
good and the rights of other citiaens. To se- 
cure the public good and private rights against 
iVLch a faction, and at the same time preserve 
the spirit and fofm of popular jg;ovemment, is 
the great desideratum by which alone this 
Idrm of government can be rescued from the 
opprobinm under which it has so long labored, 
and be recommended to the esteem and adop- 
tion of mankind:** lu'pagoSS, after speaking 
of a democracy where the majority governs 
without the check of an intermediate power, 
the author says: "There is nothing to check 
the inducements to sacrifice the weurer par^, 
or an obnoxious individual. Qence it is^ that 
duch democracies have ever been spectacles of 
turbulence and contention: have ever been 
found incompatible with personal security, or 
the rights of property; and have in general, 
been as short m tneir Ihres, as they hate been 
violent in their deaths." 

These extracts shew, in strong and vivid 
colors, the value of a constitution which lim- 
its the power of the majority over the rights of 
the minority. A constitution is a egveaant, or 



been reserV^ for modern times to discover the 
secret, which is developed' in the American 
constitiltions. In all of them, the same fun- 
damental principles are consecrated: in all, we 
seethe anxiety of our forefathers, to establish 
an independent iudlciajy; this they consider- 
ed the anchor or the constitution'. No people 
eter were lopg free without such a tribunal; 
niMie 0ver fllaves with it. The factions of 
Athens and of Roflie, which so much convul- 
sed and degraded those republics, were un- 
checked* except by th^ own mnse of justice: 
they had no independent judiciarv, to .which 
aur <klled Aristides, or periecute^ knltiades, 
or a proscribed KarceQus, coul4 appeal for pro- 
tection an ji redress; the will of the majority wa§ 
the supreme law; power was right. Persecu- 
tion, proscription » revolution, despotism, and 
ail tiie catafttrophies incident to the unrestrict- 
ed licentiousness of roajorities'^always sub- 
servient' to some insidious d«magGgi^e, who 
professed, like Ma^ius, CsBsar and Pericles, to 
io9t tkepeoph^^era the deplorable consequen- 
ces; until at lasC, liberty nerself was exiled, 
and her institutions demolished^ and her cause, 
for agesV surrendered by her votaries. And 
such must be the fate in all times and all coup- 
tries where majorities are hncontroUed. Jtiu- 
man virtue is not a sufficient security for right 
against wrong. Man is under the dominion of 
bad passions, and must be governed. Maior- 
itiee often err. It was ^'the mi^ortty" Oiat 
■passed the "aUen and sedition*' laws-^It was 
"the majori^' that elevated Robespierre, and 




Auto-de-fe, in Spain — ^Ii was "the majority" 
that drove Catoto suicide; subjected Socrates 
to the hemlock, and Aristidea to ostracism 
— In fine, it was "the majority" that woUrged 
and crucified the Savior of the loorld. And yet, 
we have been told, in a certain preamble, writ- 
ten by the gentlem|m from Jefferson, (Mr. Row- 
an,) that "it is a solecism in politics, to say 
that the majority aati err;" and that "the mi- 
nority have no rights!" This is the doctrine 
of tyranny. It was the language of Julius 
Cttsar, and of every demagogue who has, by 
flattery, seduced the people and trampled on 
their libeities. It was not the language of the 
patriots and statesmen of the revolution: the 
language of our Washingtons, Franklins, and 
Jenersons, was, that liberty without law, Wii^ 
the most intolerable despotism; and that, to en- 
sure justice, and secure the stability of free 
government, an independent judiciary is in- 
oispensably neoessai^. And this, too, is the 
language of the venerated De la Fayette, the 
patriot of two hemispheres, the friend of man- 
kind. 

It is not necessary to read Thucrdides or Po- 
lybias to learn the importance of tnree coequal, 
co-ovdinate dsMutments; it is 4t5monstrated by 
the hisitory of England, and the development 
of its advantages in the United States. The 



sentimenti of the most enlightened politicians I contract, between those who make it and for 
of ov eoantry, shortlr «ner the reTolntioBjwhom it U mftde; its IJmi^irtiftOi aa4 gw«n* 
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the people tbei);i8clveB;^d whick.^qgktliAT. 
speedily givB place Wbet^ infonnii^aB, and 
more detioeraie reflection, have a tendency in 
t^e meantime to occasion dAngenma .innoYa- 
lions In the govemqaent, and serious oppte^ 
jsionsof the minor party in Ihe community."*— 
-Again in page 4Si4: '^'The benefits pf the i&r 
t^gri^ and moderation of ttie judiciary, haye 
idjoeao^b^n felt in more states than s^ne; and 
though they have displea^ those "whose 
•sinister expectations t^^y may haye disap- 
pointed, they must have commanded the es- 
teem and applause of all the virtuous lUid ^- 
interested. Uonsiderate men^evefy deecnp- 
tion ou|^ht to prize t^hatever ^ill. Tte|ret im%. 
temper in the courts'; as no man fan oe sure 
that he may pot be to-morrow, the victim pf a 
spirit of injustice by wjliich he may be a^sain- 
er to-^ay . And every man must now feel that 
Uie inevitable tendency of si|cH a spirit, is to 
sap the foundations of public and .private con- 
^dence, and to introduce, in its stead, univer* 
sal distrust and distress." And again inpiupe 
420, after endeavoring to prove that the juu- 
ciary, from its constitutipn, is the w:eiJ^est de- 
partment, and that there, ean he. no danger of 
oppression from ap independent judiciary, but 
that the' only danger is fronjdepei^dent, sertila 
iud^es^ the authors say: "7hat as liberty can 
navenpthinK to fear from the judiciary alone, 
but would h^ve every thinf to fear from its 
union with eitlier of the ouier departments; 
that, as all tbe ieffbcts of such an union must 
ensue twm a. dependence of the former on the 
latter, i^otwithstandiug a nomiiial and appa- 
rent sq)aration ; that, as from the natural feeble- 
eessof the judiciary, itis.in continual jeopar- 
dy of being overpowered, a^edbr influenced 
by -its CO- ordinate braubhes; that^qs nothing 
can contril>ute so much to its flrmtiess and in- 
dcpendenec as permanency in dGBce, this qual- . 
ity may therefore justly be regarded, as au in- 
dispensable ingredient in it» cons^tutien. and 
in a great measure. as the citadel of the public 
justice and publie security." I'hese extracts 
require no commentary: nor can it be necessary 
to multiply them. 

Such are the sf ntknents of those great and 
good men^ who achieved our independence, 
and established Our free institutions. And siii^- 
Uarwcre the. opinions of those who formed die 
Kentucky constitution. They intended that 
the head of the judiciaiy department should 
pot be dependent on the executive, or on a bare 
tpnjority of the legislature, for the tenure of 
ofnce; that it should be a check on the usurpa- 
tione of those two d^parpuents, and should, 

. _^ . . * . , therefore, have a will of its own, independent 

culiar province of the courts. A constitution j of a majority of the legislature, or of the leg- 
is in fact, and must be regxurdcd by the judges ( islature and executive united; and therefore, 
il law. The constitution ought 



tees are intended to ^'protect each from ihe 
the i^gression of othem* or of all united; to se- 
cure pqual eight to life^ liberty and propei:ty to 
the weakest, piMrest and humVle&t citizen. — 
Our«onstitution declares that the habeas cor- 
pus shall not be suspended in .time of peace; 
fh^t tlie libertv. of speech and of conscience 
shall be held inviolate: that no man shall bD 
ptfnished wltJiout affair triaLby his peers: thab 
trial by jury shall be preservea . ^c, (be. This 
is all beauUful |n theory; but it is in piactice, 
a delusion, ufilepasome ppwer exist. Indepen- 
dent of Uie majority, to defend those sacred 
rights from violationby t^e mjy ority— to whom 
•lone tho prohibitions dt the constitution Are 
s4dreased. The humble .mdividu9.1 Would act 
Tenr ui^wi8ety*togive up his natural liberty, 
aQcL enter into a political eompact with others 
more powerful than -himself, unless he could 
bitve some fwcturity from ^e tyranny of a fnajor: 
ity. The guarantees in his favor would be onN 
nominal, unless some umpire should be created, 
with the capacity to decide Between him and a' 
tyri^nnical majority, whq may encroach on hii« 
rights, dtsiegarding the eon^pact. The history 
of the wodd poyes thai no tribunal can apcojn- 

Sllsh this ol^t so well lis an independent 
iciary ; it is i^e best safeguard against the 
pression of ihe tyrant, aod the .passions of . 
multitude. The authors o^Publftts, on this sub- 
ject, page 415. toy that, "In a.mon^icjiy, it is 
aneXCeUent' barrier, to. the despotism of the 
pripce; in a republic, it is a no less excellent 
oarrier to the encroachments and oppressions 
of the representative body; and it is Ibe best 
expedient that can be devised in any govem- 
mezit to secure a steady, upright and impartial 
administration of the laws."^ Again in page 
4SW): "The Complete independence of the courts 
of Justice, is peculiarly cssenti^al in tf liniited 
coiustitution. By a liuMtsd constitution, I un- 
denstandone whicli contains certain specified 
exceptions to the legislative authoritv; such for 
instance, as that it shall pass no bill of attain- 
der, no ex post facto I aws, and the like. Li m- 
itations can be preserved p practica no other 
^ay than through the medium of the coxji-ts of 
justice; whose duty it must be, to declare all 
acts contrary to the manifest tertoi* of pic con* 
sdtation void. Without this, all thc^ rescrva- 
tiot^s of particular rights or privileges would 
amount to nothing." Again, page 421: "It is 
far more rational to suppesc, that the courts 
were desigijed to be aa intermediate body be- 
tween the legislature and the pciijplo, in order, 
among other things, to keep the former within 
the limits assigned to their authority. The in-, 
lerpretation of the laws. Is tbe proper and pe 



as fundamental 

to be preferred to the statute; tlie intention of 
the people, to tjie intention of their agenU." 
Again in page 423: "This independence of 
the fudges is eaualiy requisite, .to guard tha 
constitution and the rights of individiials from 
the effects of those ill humors, which the arts 
of designing man, or tuo influence of particui- 
lU* conjunctures, sometimes disseminate among 



^he constitution requires the concurrence of 
tT\'o-thirds*tp remove i^ judge, If the minori- 
ty can constitutionally turn the judges ou( of 
office, by an ordinary act of legislation, all 
the prccaytions of the constitution aranuffato* 
i^y. It is iu this view, that reference hasbecn 
made to the opinions of the virtuous and en- 
lightened votaries of Jiberty, to shew that it is 
necessary that a majority fl£ould never possess 
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the ponP€r to reoDo^e tlie jadgw. The iode- 
penaenee of tliejildSciary is not neceraanr or 
proper, lor the perBonal ronofit of the juage«» 
out for the i^curity of the deareM interests of 
the people; for the defence of those* who are 
nnwle to^defend themielves. 

If the* legialatnre transcend the chartered 
harriers of theirpower;'if they pass ahtU of at- 
tainder, or ix po9i facto law, or a ^aw depriving 
the eitiaen of the trial by jury, or punishing 
liim forhis j^igiDus of political opinions; it is 
neoeesary that there should be yittoons and in- 
dependent judges, willing and able to a^ve 
him, and renise to enf&rce uie unconstitutional 
and tyranntei^ act Hence the' judges are 
sworn to support the constitution; hence the 
eons^tntion is declared £o be the 9ilpireme law 
of the land; and hence> judges should not be 
afraid of the power of those who cpneurred in 
▼lelaMng the constitution, and in usurping from 
the people powers expressly prohibited. But 
they.could not be expected, to have the firm- 
neoK to resist the encroachments of a majority, 
if tfac^ are made dependent on that majority. 

It 18 a solecism to admit, that the judges 
shall .refuse to enfofee the unconstitutional 
acts of a majori^, and Uiat they are, neyerthe- 
less, responsible to t^e same mi\^rity for doing 
their doty. If the judge have a ri^ht to de- 
clare a legislative act void, a majority of the 
legislature cannot possess the right t6 remove 
him frem office fbt exercising that privilc»;e; 
the two rights cannot co-exist. It is conceded 
that the judge possesses the right to decide on 
the validity of the acts of the majority. C<inse- 
qnOntly the minority has not the right to re- 
move him from office for it. 

Whenever the doctrine is established, that 
the judges are in the power and under the con- 
trol of a bare majority of the legislature, all 
power i» virtually absorbed by the legislative 
aepArtment, which Mr. Jefferson declares to be 
tytanny. And then th& dominant faction can 
trample on the constitution, without restn^int 
or control, and there will be no constitution ex- 
cept the will of the majority — ^that majority 
wul be ever-changing, and consequently there 
will be correspondent changes in the judicia- 
ry, and in their constructions of the constitu- 
liOD— there will be no stability, no safety, no 
coofidence, no morality,* no justice— anarchy, 



department so eonstituted as to possess the 
will, and the power to guard and defend it 
The pioet shocking enormities were perpetrat- 
ed, in the prostituted name of. "Uherty;** reli- 
gion was oaaished. Deity was blasphemed, 
and the roost saored rights were prostrated at 
the shrine of a political Juggernaut! The 
character of the revolutionary courts is por- 
trayed by Burke, in ihiiB emphatic language: 
*'In them it will be in vain to look for any ap- 

Ciihce of justice, towards strangevs, towards 
obnoxious rich, towards the minority of i^ 
routed party, towards those w^o in the elec- 
tiohs supported the unsuccessful candidates; 
the new tribunals will be governed by the 
spirited Caction." Such have bebnthe courts 
in all ages and countries, under every form of 
government, when subject to the "majority;" 
and such will be 'the Kentucky courts, if this 
bill bo approved by the people. Tour judges, 
like Jhemistocles, will never sit on a bench 
where stitin|^ers will, have an equal ^chance 
with their friends. It is ea:^ to excite preju- 
dice against men in office, particularly tudges; 
ivnd it is the interest of those whose object is 
their own ag^grandizement, to destroy judicial 
purity and independence. Pericles, "the peo- 
pU*9jriend" could not mount to absolute pow- 
er until he had prostrated the AreopagUs; 
and, thatbeine made subserrient, in the name 
of **tke peopUr ai^l of "liberty" he goi^erned 
*'tht people." " • 

There is no danger of judges becoming ty- 
rants; ail history proves it; Tyranny always 
springs from anotner quarter. Whenever dfe- 
signing men conspire .against the liberties of 
the people, they .flatter them, and endeavor to 
put down the judiciary; and whenever honest 
judges are attacked by prominent and aspiring 
men, the people are in danger. They should 

Srotect such judges, if they intend to protect 
lemselves. 

If the power tQ rotfoye the judges by this 
bill be acxnowledged, there is no longer, in 
practice, a constitution; the form may remain, 
but the spirit of the living constitution is ^one. 
It is not for the judges, but for the liberties of 
the people, for the constitution under which I 
have grown into manho6d, that I protest 
sffainst the passage of this bill. The stab 
which is now tncditiited, if not averted, may 



the worst of all despotism, will reign — ^yoor- be mortal — and our rights will then be less 



jac^;es must be partisans, the subservient en 

S'nes of faction — ^they will bo such judges as 
oee who condemned Sidney and Russell; 
such as those of Revolutionary France, the 
tame and submissive instruments in the hands 
of an accidental majority— rwhich majority will 
generally be the unconscious instruments, the 
blind puppeii* in the hands of some ambitious 
Hobespierre, who loves the pe<^le for their own 
dedtmetion. 

During the French revolution, the forms of 
free government were preserved; bat never was 
any coontrr covsed with a m<»'e sanguinary 
despotism than Franee, under the reign of nn- 
cntroHed and "t^nerrin^" majorities. The 
conatitiitiim wps a tovre **e0pvt mortuum" as 
every constitution will be, unless there is some 



secure than those of T'n^lishmen. What is it 
that prompts the V nglish tar, when going into 
action, to nail his country's flag to the mast, 
and shout for In gland? It is because, al- 
though in many respects he is depressed, his 
personal rights arc secure from the encroach- 
ment of the crown, or even an omnipotent 
pairliament, and he can appeal to independent 
courts for justice; as Wilkes did to Mansfield, 
against the outlawry of parliament. Pass this 
bill, and sustain it with the people, and you 
not only have an omnipotent ileflrislaturc, out 
servile, dependent courts, unwilling^or unable 
to support your constitution. 

But, said Mr. Robertson, if the legislature 
possess the power to remove the judges in the 
mode proposed, why exercise it? wnat have 
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tbe jiidg«8 done? Hare they' been ffuiltjr of 
any misdemeanor in office? No. l^Y^ihiej 
been ffailty of any dereliction of. doty? Hfo. 
Are they unfit? Ko; all acknowlMge^ their 
ability, virtue and firmpesB. Do you expect to 
Hupply their places hj better judges? Yoa 
-will not, you cannot do it. If you remore the 
present, ypu will not hare a court in which the 
country will» or ought to hare confidence: their 
acceptance of the office under such tnrcum* 
stances will prove iheir unworthiness. Men 
combining all the qualities of these judges— 
their int^:rily, their abilityi their morality, 
their experience, their impartiality— will not 
bo easily found, or if found, will not accept 
the office, humble, dependent, and degraded, 
as it will be rendered 

If It were admitted for argument, that the 
jud^sht^re given an erroneous opinion, would 
it be expedient or just to repneve them for su<^ 
a cause? No judge could then retain liis 
seat. Will you remove your Governor for im- 

Eroperly pardoning, or for remsiog to sign a 
ill which a majority passed? But the de- 
cision complained pf has not had, and will not, 
have any effect; what end ean then be effected 
by lemeving the judges? None, except to 
giye their offices to other men. 

But if the decision be erroneous, the ^ror.' 
can be corrected alone by the Supreme Court. 
It is the federal constitution which has been 
declared to be violated. Vy the two years'* re« 
plevin act. This is the coustitution of twenty- 
four stat^, and must be the same in each. The 
Supreme Court, which is the court of all* ipust 
^ercfore control the decision of the state 
courts on the constitution of the nation. ^ Ken^ 
tucky has no right to dictate to the Unicm; she 
roust submit to, and acquiesce in the decision 
of the organ of the national will . If the court 
of the Union affirm the decision of the state 
court, the question is settled beyond the pow- 
er of the state. If that court should reverse that 
decision, the state court must submit, and 
conform to the paramount decision in future; 
the removal of the judges can then have no le- 
ffitimate object, no practical effect on the ques- 
tion. If they Bhail be removed, and Uie Su- 
Court affirm (as they no doubt will do)L thmr 
opinion, their successors .will be bound to en- 
force that opinion, the opinion .of the legisla- 
ture to the contrary notwithstanding. Bow 
can it be evaded? If Kcntuctjr has a right 
to interpret the federal constitution, for every 
other state, and to resist the authority of tbe 
Union, every other state has an equal right— 
and there is no Union. If the majority must 
govern, it is the majority of the people of all 
the states, and not of Kentucky, wno must de- 
ci(le this question. No principle can there- 
fore be settled, no object, allowable or honora' 
ble. can be effected by a removal of the judges; 
niid the only effect will be^ to destroy thepu- 
rity, the honesty and independence of the 
bendi. 

I do not however admit, said Mr. Robertson, 
that the decision of the court is erroneous; I 
have no doubt it is C9rrect, and Jiev^r will be 
retersed. 



Having on a former oci^ion argued ihfo 
question ia extenso, I will not now enter into 
all its details. But there are^some oona&dera* 
tions ifhich shoilld not be pietermittedk In 
aU that has b^n written and sp^en. a^nat 
the decision of the court, an inteihgentaefini- 
tion of thd obligation of a coniraet oould hot 
be found. Those who denounce Che decision 
Tail to show its ecrors; they caandtdoxt Thej 
declaim on the Subject of state rights^ ana 
charge the court wUh confounding right and 
remedy^* this is the b«rden of the song; yrt 4io 
state right has been violated; and the differ* 
ence between light and reAiedy is left un- 
touched by the opinion Df.tlie court. * 

They have decided that a fwoTettr8''xeplev- 
in law cannot constitutionally be awUed to 
oontjacts 'made heftrt ike pasi^gB ox the act; 
that it impairs "tne obligiBtioa of a eentraot." 
The constitution of the l^ted Statei declaresi 
that "no state shall *pasaaDy ex post fkcto law, 
or law impairing the obligation of cotttracts." 
An ex pdst facto law is one which dJsnounoet 
punishment for an 9Ct which v&s not illegal 
when it was done. It is a law which aets re- 
troactively o&ihe conduct of the citiceB. la it 
botfair to suppose that the correlfttxve nembep 
of the sentence has a correspondent meanisgt 
that a law impairing the obligation of coci- 
tracts, is one operating retroactively cm con- 
tracts? The plain meaning of tho clause w, 
that no criminal law shall opesate retrospect- 
ive^ on acts; and that, no civil law shall oper- 
ate retrospectively and essentially on oon- 
tracts. Tnis construction gives a similar'im- 

Sort, to each- branch of the prohibition, and 
armouises with the objects oi the clause. It 
was intended that no ex post facto law as to 
crimes, nor any expost facte law as to con-« 
tracts, should bo valid. Such, laws^ are unjust 
and impolitic, and contrary to the genius of 
the common and civil law. England does 
net venture to pass retrospective laws; lior 
does any Eucopean govlmment of good s^kaiid* 
ing attempt it. They are not restrained by 
constitutional inhibitions, but by moral inter* 
diets— ^y the intrinsic injustice of such legis- 
lation. -And shall we, under our federal and 
state constitutions, possess the power which 
the potentates of Europe do not dare to exort? 
The legal obligation of a contract is certain- 
ly the law whicn ebliaea If the law will not 
enforce a contract, it nas no le^ sanction or 
obligation; as the^oral obligation is the HMfr- 
al sanction, the legal obligatio;i mustbe the. le- 
gal sanction. The legal obligation of the con- 
tract is the legal right to enforce it; the mode 
of enforcement may be called the remedy. 
This mode or ren^ed^ may be changed by the 
legislature at discrotiou; provided &at, by tile 
change, the right is not essentially idK 
pain»d. If all remedy be taken away, tlkalml' 
obligation is dcstrcred; for that cannot be 
binding in law which the law will not enforce. 
If destroying the remedy destroy the legal 
riffht, any change in the remedr whicli im* 
piars its eftcac^, must Uisceesarify impair the 
ri^tor obligaUon. It it mockory to tell « 
laan that youido not affect hiaxiglit» wlwn jga 



BHiL TO BS^RQAinZB THE OOimT OF APPXAL8. 



87 



depriy«himof fdl the legal means of assert- 
ing it; he ▼ill still liiiie a nuural ri^hti bat it 
ia only.the shadow — tlie legal right is the sub- 
stance. 

Those who assert that ri^t and remedy are 
so cadkally distinct, that sleeting the one does 
oot liffact the other^ oqght not to forget, that 
legislatlDB can affect Is^ rights in no possible 
Bjiode, except byi acting oif the remeiy-. Let 
aaj g^itleman state a moile bj which the right 
can & impaired by law, without acting on the 
lemedy ; it must be admitted that there can be 
none. Then the whdle argument is snvrender- 
ed; for the admissioa is an acknowledgmeilt, 
that if, by law the legal right shsll be im> 
paired^ it is .impaired by postponing, or so 
changing the remedy as to affect the value of 
the rijght; and conse^uentlr, that if it b« u# 
conatitntional toimp^ur or aestroy the right',it 
is tinconstitationU tp deoy the reiiieay, or 
change it so as M» impair or destroy the right; 
beca.nqe it is only by changinff o^ destoroiring the 
remedy that the ru^bt is a&cted. ihe omy 
question then is) whether by passing the two 
yeara' roplevin act, the remedy 4S sq far post- 
poned as to a£^tthe yalue or the right? No 
. one can deny that it is. Iivdeed it was not 
remedy, bat delay; it was not intended to give 
mntdy to the plaintiff, but rtU^ to the de- 
fendant Awaj then with the known distinc- 
tion between ri|^t and remedy; it proves no- 
thing; it is aquiDble— an eyasion— a delivsiop. 

If a contract be i^ade between two persons 
cast away, like Alexander Selkirk, on an is- 
land, without civil rule, it would generally be 
legally obligatory; for they should bapresiimed 
to contemplate either the law of the goveni- 
ment where they might first meet, or mor^ 
probably the law of the coun^ to which one 
or both of them looked as home; and the law 
to which they ^ould be pre|9umed to refer 
would regulate the civil obligation of their con- 
tract. Tne ^jp 2o6i centradus does notlix the 
legal obligation, when the eontracting parties 
contemplate the law of any other place, as they, 
are presumed to do, when a contract ma^e in 
one countryx is to be performed in another, in 
which case the Ux loci wltUionit, or the law ol 
the place of performance ^ill |fovem. 

Tne response of Ube judges has discussed this 
subject so ably, that it is unnecessary for me, 
saia Mr. Robertson, to dwell on it. It is. clear 
that the court have decided correctly; they 
have ffiven the construction to the constitution 
which those who ipade it gave to i^. Luther 
Hartin, who was a distinguished member of 
the federal convention, voted against |he con- 
stitution, and in a letter to his constituents, as- 
signed as one strong reason, the insertion of 
the clause in relation to theoblicratioa of con- 
tracts. This is his language: ''The same sec- 
tion also puts it out of the power of the states 
to mak^ anything but gold and silver coin a 
tender in th&pavment of debts, or to pass any 
law impairing the obligation of contacts. 1 
consider, sir, that there might be times of such 
great calamity and distress, and of ^uch ex- 
mne scarcity of specie, as should render it 
the du^ of a government, for the preservation 



of even the most valuable part of its citizens, 
in some.measure to interfere in their /avor, by 
passinglaws totially or partially stopping the 
courts of justice, or authorizing the debtor to 
pay by iniAAlments; ^c. The times have been 
such as to render regulations of thi^s kind'ue* 
cessary in most or all of the states, to prevent 
the weialthy creditor and the monied man from 
totally destroying the poor» though honest 
debtor. Sudi tunes may a^in arrive. I 
therefore voted against depriving the states of 
this power,V Ac. Jn pages 37 Imd 5243 of the 
Letters of Publius, on the authority of which 
the states ratified the constitution, may .be 
found in substance the same doctrine. What 
can be more itresistible authority?^ Those 
men were all members of the convention, and 
knew what they intended to effect by the 
clause. They had f^t the evils which were 
produced by delay and relief laws, in the 
states, before the adoption of the opnstitutiop, 
and thought it necessary .to prevent their re- 
currence. Those evils are depicted ^by the 
historians of the timo^; one or two extracts only 
will be necessary to show what they were. 

"The effect of these law8.interfenng between 
debtors and creditors, was extensive. They 
destroyecl public credit and confidence between 
man and man, ii^ured the mOrals of the pe^ 
pie, and aggravated the final ruin of the unfor- 
tunate debtor, for whose temporary relief tluaj 
were brought forward.^ 

Speaking of the adoption qf the federal con- 
stittXtioQ, and the uecessity and intent of the 
clause in relation to contracts, the historian 
observes: "Their acceptance of a constitution, 
which, among other clauses^ contained the re>* 
straining one, whic)i ha^been just recited^ was 
an act. of great self-denial. . To tie up the 
hands of future legislatures, so as to deprive 
ihcm of the power of repeating similar actsjon 
auy emergency, wasa aisplay both of wisdom 
and* magnanimity." 

Speakihg of the effects of the new constitu- 
taon, and particularly the clause which he had 
described^ as intended to prevent any interfer- 
ence between debtor and creditor, the historian 
days: "Public credit was reanimated: the own- 
ers of property and holderst of money freely 
parted witli both, well knowing that no future 
law could impair the obligation of contracts." 
Here are disclosed, in impressive language, 
some of the reasons which induced the adop- 
tion of that clause in the federal constitution, 
wixich forbids the states to impair the .obliga- 
tions of contracts. Experience had demon- 
strated, not ouly the injustice and inefficiency, 
t>ut the demorslizin^ and distracting effects of 
legi^ating for the relief of the debtor, at the ex- 
pense of the creditor class of the communi^. 
it waa unjust, because it denied to the creditor 
the ei^joyment of what he was entitled to fairljr 
and honestly; it was inefficacious, because it 
produced more mischief than good; it did not 
eventually effect the benevolei^t i>urpo8es for 
which a misguided philanthropy intended it. 
It was very demoralizing, because it generated 
idle habits, deetroyed confideBce^ ai»d un- 
hinged society. But the great objection to it 
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teas Uiatj if alloired to be practised hj ihb 
statea, witfaout restrietioD, there was danger of 
its penreraion and abuse, to sudi a degree, as 
to irritate tibe citiaens of diiferent states, and 
altintateljdisseyer tbe anion, or at .least very 
maeb impair the moral ligaments which alone 
can preserve it from disruption. It was there- 
fore deemed better to depriTe the staties entire- 
ly of the power, than to jeopard the stability 
of justice, sad the integrity of the nfiion, by 
running the hasard of its abuAe. Justice 
shonld be stifle, and of unyairied tenor 
throughout tEe union; it is a hatioAal object 
One object of the federal uniott is declared to 
be, "to establish justice." The citiaens of 
each state are protected in theseeurity of equal- 
rights, in slU the stales; this create a national 
spirit— a fraternal .feellngt in the whole Ameri- 
can family. And under this view, no clause 
is more essential to the union of the states than 
the one under consideration; none diould be 

- more perttnaeiously defendeid from riolation, 
by the sincere And enlightened patriot. It is 
one in which ererytsituKen of the United States 
IB as much interested as the people of Ken^ 
tucky; and if the doctrine be orthodox, that a 
niyority must govern, as it certainkr is, with, 
few exceptions, a majority of the elates have 
the right to govern on this subject. There can 
be no doubt tiurt i majority of the states con- 
cur with our Odurt of Appeals in the construc- 
tion which they have given to this piause of 
the federal constitution.' it may in safety be 
demanded of the opposers of that decision, to 
produce evidence that there is one state op- 
posed to it. 

^ Bvery state Which has acted on fhe ques- 
tion, has expressed 4he same sentiment; Mis- 
-sottri, Tennessee, Mississippi, Vermont, North 
CaroUna, have all decided that such an act as 
the two years' replevin aet of Kentucky is un- 
eonstitutioaal. The Circuit Court of the 
United States, Judge Washington presiding* 
has settled the same principle, ih the case of 
Golden vs. Prince.. In Vir^nia, atnce the late 
war, an attempt was made in the legislature to 
paas a similar law, and after an able debate, it 
was decided almost unanimously that it would 
impair the obligation of contraete, and there-' 
fore would be unooostitutional, and the meas" 
ure was abandoned. This information I have 
from a gentleman now in the lobby, who wus 
a distinguished member of that legislature 
The Supreme Court has virtually givian the 
same decision in several cases; and no superior 
^rt in Amarioa has given any other decision. 
The opinion of the Supreme Court of North 
Carolina on this subject, in the case of CHtteni 
den vs. Jones, is now before me; it is very able 
and elegant, and exhibite substajitiaily thi 
same view as that given by our Court of Ap- 
peals. Any gentleman can examine it; it 
would consume too much time to read the 
whole case; the following extract may suffice; 
"If an act pottpowing the payment of debto be 
censtitutioiial, what reSsonable objection could 
be made to an act which should enforce the 
payment before the debt becomes due?'' "The 
ril^tacf betk pwrties established by the cen« 



tract, are in the eye of justice equally sacred: 
and whether those of the creditor are sacrificed 
to those of the debtor, or the subject hexewened, 
we are compelled to think that the oonstitutiaa 
is overlooked. No unimportant part of the ob- 
ligation of eveiy contract, arises from the in- 
ducement'the debtor is under to preserve Us 
faith. In moit cases he (the creoitorV would 
reserve^both inoney and property, id nis own 
possession, Were he iiot assured that the law 
animates th^ industry, and quickens the punc- 
tuali^ pf his debtor, and that by ita aid he can 
obtain payment in six or nine months. The 
act under review delays this assurance." "The 
right to suspend the recot'ery of a debt for one 
period, implies the right to fuspend it for an- 
other." It is difficult to conceive how the law 
Can otherwise impair an existthg right, than by 
withholding the remedy, which is in effect to 
sespend the right." 

in the face of such a formidable array of au- 
thorities — tlie opinions of thdee who made the 
constitution; of those wholive4 cotemporane- 
ously; of every state in the Union which has 
express^ an opinion; the decision of the Udi- 
tea States' Circuit Court for Penjnsylvania; the 
clear intimations of the Supreme Court; the 
ability of the argument offered by od'r court, in 
spipport of their d^ision; the inabilitv of those 
opposed to the court, to show what the consti- 
tution means, unless it means what the court 
has decided that it does; the evident design of 
the constiution, dedacible.from ite terms by 
every rational mode of interpretetion — ^in the 
face of'all this, are not those who denounce the 
court for error, guilty of extreme temerity? 
Ought they not atieast to doubt, and doubting, 
to acquiesce, and recoil from the attack whicn 
they are making against a co-ordinate depart- 
ment of the {(overliment? Even the elaborate 
replication to the response of the jud^. 
When examined, is a virtual concession 
of the correctness of the opinion of the 
court. In all t|iat long document, there is no 
attempt to explain the import and design of 
the clause of Xhe constitution in relation to the 
obligation of contracts — it is ad captandum, 
metaphysical and evasive; it surrenders the 
Argfument. The author confounds ^e plain 
and acknowledged distinction between the 
moral and the legal obligation. He inquires 
what w^ the obligation of the contract or cove- 
nant entered into between Deity and Abrahaml 
and answers it himself, by inquiring in whAt 
eonrt Abraham could have arraignea his Ood 
for a breach of the coven'anti This Is iirreve- 
verent, and is only alluded to, to show Che eva- 
sions ' and miserable artifices of the book. 
Does the author of the book suppose that the 
covenant with Abraham had any civil' ohlifh- 
tion? Does he not know that its. obligation 
was of a different and' far more transcenieiltal 
character? that it wi^ divine—as immutable as 
the attributes of Deity? But if the author of 
this extraordinary production meant to prore 
any thing by this argument, it was to show 
that, as the ooUgation of the covenant did not 
consist in a legal right to enfbroe it bv legal 
Imeans, coBBequently the obligst|<m of a con* 
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tract between A and B, does uotcoDsist iu the 
right to enforce it by legal means. How falla- 
cions the idea! But such arc all the arguments 
in the k)ng book. Let it go to the people with 
the response, and it carries iUi antidote. It is 
not comparable to that luminous and unan- 
swerable vindication of the court. The re- 
sponse will be read by our children, as a car- 
men nece$aarium, when the replication will 
have sunk into oblivion — And when the reputa- 
tion of its author shall have been swallowed 
up, like the Niger, in the great moral desert to 
wnich it is hastening, the fame of the judges, 
like the Nile, will iiow on, full, perennial and 
refreshing. 

An eza>pcrated party • may remove the 
judges from office, but they cannot disgrace 
thctn — tlicy cannot soil their characters. The 
good and the wise will surround them with 
their confidence and their plaudits, when 
those now engaged in the unhallowed attempt 
to degrade them, arc remembered only as were 
the blind and envious mob, who exiled Aris- 
tides, because he was JUST. The act which 
deprives them of office will only increa«e their 
claims to higher and • better office; it will 
transmit their memories to posterity, hallowed 
by the recollection tBat they were martyrs in 
the cause of justice, of truth, and of constitu- 
tional liberty: it will extend the horizon of their 
fame, and imprint their merits in proud relief 
on their country's monuments. 

How much more enviable is the fortune, and 
elevated the character of a virtuous man, pun- 
ished for his incorruptible purity, than of him, 
who, to acquire a transient triumph, or an 
ephemeral fame, has helped to pull him down? 
\ irtue will triumph — truth will eventually 
prevail. Men pass away and are forgotten, 
but principles are immortal. The day may 
not be far aistant when the proudest of us may 
wish that ho were a Boyle, an Owsley, or a 
Mills, and had been removed from office for his 
virtue and finiiness. From my boyhood I have 
known two of these judges intimately, and it 
is with pride and confidence that I declare, 
that I never knew more virtuous*, more amia- 
ble, more honorable men — purer men or better 
citizens, than John Boyle and William Ows- 
ley. They are ornaments to the bench. NVith 
til" oth'T judge. I am not so woll acquainted, 
but I know enough of him to believe that he is 
an honest and upright man, and able judge. 
To defend such men in such a cause cannot be 
criminal — to me it is the proudest act of my life. 
I consid^^r myself in this humble and unpopu- 
lar effort, as one of a small and proscribed 
baud, who are the forlorn hope of th<^ constitu- 
tion. And although I have a foreboding that 
this bill will pass, I will not despond; for I re- 
collect, tha*^ although the darkest <lny which 
England ever saw, was that on which Sidney 
fell, in le^s than fivo years she was cheered 
with the brightest that' evor dawned on her 
isle. 

In this unavailing effort, it is not the cause 
of the judges alone that I advocate, said Mr. 
Robertson, but the cause of order, of safety, of 
justice, of liberty— the stranger's cause — the 
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poor man's cause — ^the cause of that constitu- 
tion which is the boast of our country, and Uie 
panoply of its people. 

If the people ratify the passage of this bill, 
the constitution is laid law at the feet of any 
ambitious man who may lead a majority; the in- 
diciary will be humblea,all power engrossed by 
the other departments, and instead of heing 

governed by the principles of eternal justice, 
xed as landmarks in the constitution, we 
shall be under the dominion of the resent- 
ments, whims and passions of ' the leaders of 
ever varying factions. Instead of being blessed 
with stability, confidence, and security for 
life, liberty, and property, we shall be cursed 
with revolutions, distrubt and licentiousness. 
For if the majority can effect their objects in 
passing this bill, there is nothing in the pow- 
er of men, which they may not do. It will 
then be in v&in that the constitution says to 
them, vou shall not pass a bill of attainder; 
they win pass it, if they wish to do so. And 
to whom can the appeal be made? Not to the 
judiciary; they are no longer a co-ordinate de- 
partment. They bow to tpo strong party — ^the 
very party that they were created to check. 
We may still have a paper constitution, but 
the principles which sustain and. enforce it 
will be prostrated. We may still have the ap- 
pearance of liberty; so had the Romans under 
Augustus. We may still have patriots, but 
they will be proscribed; their aspirations will 
be treason, and tliose who govern will be 
called the people's friends, and will tyrannize 
in their name, — like Clodius, who, after hav- 
ing caused the exilation of the patriotic Cic- 
ero, demolished his house, and erected on its 
ruins a statue to ** Liberty?" If public sen- 
timent sustain this bill, such may oe the con- 
sequences. 

This drama is about to close; we are in its 
last act. May its last scene be as honorable 
and as ennobling to Kentucky, as it« preceding 
ones have been humiliating and alarming. 
May we yet behold the ark of our safety, after 
weathering the most frightful storm that ever 
threatened our ruin, ride m safety and triumph 
into its old harbor, the people's affections, with 
'^Liberty and Law" inscribed on its floating 
banner. Whilst we are figuring on the stage in 
this eventful drama, we should know, that it 
is not so important what parts we play, as that 
we play them well ; we act not only for ourselves, 
but for those who shall come after us and for 
the people of other states. The whole Union, 
as in an amphitheatre, arc looking with deep 
concern on our deliberations, and are praying 
that Kentucky may bp saved from degrada- 
tion. And pnall their entreaties, their opin- 
ions, be disregarded? Will not a just Heaven 
interpo.se, and prevent the reckless demolition 
of that political edifice, which was reared un- 
der the auspices of a divine Providence? Is 
there no Manlius, to give the alann from the 
watch-tower? no Caraillus, to save the citadel? 
no Ulysses, to steer our shattered ship from the 
whirlpool of paity, and save the crew from 
(those siren sounds, "civil liberty," "the noft- 
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jestj of the people/' which are uttered to se* 
duce and to destroyt 

I haTe, Mr. Speaker, taken my passege in 
thU ressel; my wife and ehilaren arc on 
board. I will cling to her as long ae she floats, 
and ahould she tink, I will seize her last 
plank, as my best hope! 

In the humble part which it has fallen to my 
lot to bear in this great question, I expect not 
rictory, I solicit not applause. My only wish 
is, that I may promote the welfare of the coun- 
try which ^ave me btrtli, and entitle myself to 
the reputation of an honest man. I fear not 
responsibility-— Heayen made me freo, and I 
will not make myself a slave. I have not con- 
sulted men in powet. Although not one drop 
of Datrician blood runs in my veins, I am enti- 
tleato the humble privilege of obeying the dic- 
tates of my own conscience, and of fearlessly 
uttering my opinions. . And I shall deem it 
one of the most fortunate incidents of my life, 
that I have had an opportunity of protesting 



against this ruinous and violent act, and of 
transmitting to my posterity, on the reeord, a 
memorial off my opposition to it. 

If, by any exertion which^i 'could make on 
this floor, I could avert the fatal blow that is 
aimed at the very heart of the constitution, my 
highest ambition would be fully Ratified. 
But, sir, my efforts are los1«— the die is ca8^— 
the constitution falls! and the only consolation 
is a belief that I "have done my diuty. Others 
may wear their crowns of laurels, foi their vic- 
tory over the great (garter of the people's 
rights. As for me,- 1 prefer the approbation of 
a sound^conscicnce^ even in obscurity, to the 
proudest station purchased at so dear a price; 
with thus the^umblest station cannot make me 
'miserable; without it, the [most exalted could 
not make mehappj. 

''One self-approvin(^ hour far outweighs 
Whole years of stupid starers, and loud huzzas; 
And more true joy, Marcellus 'exiled feels. 
Than Oojsar with a senate at hrs* heels." 
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After the passage of* the "Re-organizing Acty' Mr. Robertson urged 
the minority in the legislature to unite in a protest, appealing' to the 
people of Iientucky, who were then the only arbiters between ''^the old 
courC^ and "the new cqurt" appointed under that act. But some of those 
who had voted against t^e act, apprehending that e farther straggle 
would crush themselves, and seal the downfall and proscription of the 
constitutional party, preferred to* ground their arms, and at once submit. 
It being the purpose of a manifesto to commiit the members of the leg- 
islative minority, and animate their party, unanimous co-operation was 
deemed important, if not indispensable to that end; and consequently 
the apparent hopelessness of such unanimity di3Couraged further effort 
to rally by that mode. In that state of suspense, Mr. Robertson, slok 
and in bed, was visited by Robert Whkliffe and John Green^ who informed 
him that most of the minority would sign a protest if he would prepare 
one. Considering this as the last hope, and feeling sure, as proph- 
esied in the foregoing speech, that the people, if properly addressed, 
would repudiate the act, he resolved (though that was the last day of 
the session) to try the experiment of a bold and condensed protest, for 
gedvanizing his des{)onding party, and affording to all, who might de- 
sire honest investigation, a text for argument against the acti. And ac- 
cordingly the following protect was prepared by him, signed by the mi- 
nority, and presented to the H9U8e of Representatives before S o'clock 
of that same and last day of the session. 

On the presentation of it, Mr. Rowan, as leader of the mc^ority, cour- 
teously moved a dispensation of the reading of it, and its admission^o 
the Journals; and thereupon the House of Representatives unanimously 
voted to place it on the Journals. But the Senate having, just before 
that vote, rejected it, after hearing it reeid, Jeroboam Beauchamp, a Senator 
from the county of Washington, came to the lobby of the House andftold 
Mr. Rowan what the Senate had done, and said to him, ^^it is t/is devil^ 
and if yov, don't kick itoiU oft/our House, it will Mow us all sky-high,^^ 

Mr. Rowan immediately moved a reconsideration of the vote just giv- 
en; and the protest was then excluded from the Journals. .But it went 
before the people, and such a civic battle was never fought in Kentucky, 
as that which followed the promulgation of that small document. The 
result was the election, in August 1825, of a large miyority of the House 
of Representatives, against the Re-organizing act. 
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The undersigued, coifiposlug th'e minority 
of the leffislature, who voted against the act 
^'reorganizing the Court of AppeaU," being 
about to separate, perhaps never to meet on 
thiB theatre again, cannot, consistently with a 
sense of duty to ourselves, our constituents, 
and the constitution of our country, close our 
official duties, withoiit uniting together, and 
with one voice, respoetfully, but firmly and 
solemnly, protesting against this unprecedent- 
ed act, as unconstitutional, unjnSt and alarm- 

The constitution declares, thai ''the Judges 
of the supreme and inferior courts shall hold 
their offioes during their good behavior, and 
the conUnaance of their respective courts." 
While the court continues, the judge is entitlled 
tb his office, until removed lor misbehavior. 
If he be charged with malfeasance in office, 
the constitntion requires that he shall be im- 
peached; but if, tor any other reasonable 
cause, not sufficient for an impeachment, it be 
proposed to remove him, it is necessary that 
ttro-thirds of both branches of the legislature 
should concur in an address to the GK>vernor to 
remove him. The constitution tolerates no 
other mode of removing the judge from the of- 
fice; this is denied byjinone. Ifthen!the court 
oannot be abdUshed or discontinued, the at- 
tenjpt^^toj^remove the judges bjr its reorganiza- 
tion is "palpably and cbviously'^unconstitu- 
rional. We insist that the Court of Appeals 
is created by the constitution, and therefore 
can only be abolished'by the people, in con* 
rention. 

No fltronffer evidence of this is necessaiy, 
than the following extracts from the constitu- 
tion: "The powers of the government of the 
sttite of Kentucky shall be divided into three 
distinct departments, and each of them con- 
fided to a separate body of magistracy, viz: 
Those whicn are legislative, to one: those 
which are executive, to another; and those 
which are judiciarT> to another." ^'The^ens- 
lative power of tnis commonwealth shall be 
vested in two distinct branches," ^c. "The 
judiciary powers of (his commonwealth shall 
be vested m one supreme court," <&c. Each de- 
partment is created by the constitution, for 
wise ends — and must exist as long as the con- 
stitution endures. There must be a judiciary 
department, as well as legislative and execu- 
tive. The ultimate powers of that depart- 
ment must be vested in one court of appeals. 
There must be an executive department. The 



supreme powers of that department must b<? 
vested in a chief maffistratc. The Governor 
can onlj be removed from his office by two- 
thirds, on impeachment—tiie offic« cannot be 
abolished — ^it cannot be removed from liim. by 
any act of the legislature. The judges of the 
Court of Appeals can only be removed fioni 
their offices by two- thirds, either by impeach- 
ment or address. The offices cannot be re- 
moved from the judges by any act of the leg- 
islature. The court cannot be abolished; and 
the judged, uidess removed by impeachment or 
address,' are entitled to hold their offices during 
the continuance of their court. There shall be 
a Court of Appeals, and butohe Court of Ap- 
peals. If the legislature can abolish, or di^ 
continue it for fi, moment, there is nothing to 
prevent its abolition forever. But the con- 
vention who formed the constitution have not 
thought proper to leave to the legislature tlie 
power of creating, or destroying, or modifying, 
or changing the three great departments of the 
goveniment; they are fixed by the constitu- 
tion, 'and are as stable and immovable as that 
sacred and inviolable charter. Altiiough the 
governor may die or resign, there is still an ex- 
ecutive department, and it is the same depart- 
ment. And although the judges of the Court 
of Appeals may die or resign, there is still a 
Court of Appeals, and it is the same court. 
The officers, m each case, maj change, but the 
office is the same— the executive still continues 
— 4he court still continues. This is the doc- 
trine of the constitution — it is the doctrine of 
genuine republicanism— it was the doctrine of 
the republicans of 1802, with Mr. Jefferson at 
their head. Therepi^blican party in Congress, 
in 1802. acknowledged that the supreme court 
could not be abolished, nor the judges removed 
from office by an act of ordinary legislation; 
because the court was established by the con- 
stitution, and the judges hold their offices 
during good behavior, and the continuance of 
their court. The party were unanimous in 
this opinion, but insisted that, inferior courts, 
which are established by law, may be abol- 
ished by law, whenever they become incon- 
venient or unnecessary. 

Our constitution, bkethat of the nation, al- 
lows the le^slature, from time to tinic, to es- 
tablish the inferior courts; because, experience 
might prove the necessity of changing those 
courts, so as to adapt them to the condition of 
the country. But each constitution requires 
that there shall bo on$ supreme court, and the 
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language of each is substantially the same. 
By each, a siiprcrao coart is ordained and ea- 
tablisl^ed. The constitution of Kentucky 
does not require that the inferior courts shaU 
be circuit or quarter session courts, but it does 
declare and require that there should be one 
Court of Appeah. Our circuit courts did not 
not exist until established by the act of 1802. 
But tho Court of Appeals has existed from the 
date of the constitution. The first were created 
by the act of the legislature; the other was es- 
tablished by the paramount act of the people in 
convention. The same authority which cre- 
ates, may destroy; therefore, the legislature 
may abolish the circuit courts — but tlie people 
alone, assembled in convention, can abrogate 
the court of appeals. 

But this legisiatuie, as if above the coustitu* 
lion, have arrogated the right to abolish the 
Court of Appeals, by its "re-organization," and 
to remove the incumbent judges from office, by a 
bare raajarity, whilst their "court continues!" 

"We consider this not only an unconstitu- 
tional and high handed measure, but one, 
which, if approved, will prostrate the whole 
fabric of constitutional liberty* ice do atntider 
U a REVOLUTION 1 V\ e consider this un- 
paralleled act, as an attempt, by the majority 
of the legislature, to consolidate their power, 
and perpetuate their supremacy, over the 
rights of the minority and -the canstitution, by 
destrojrin^ the independence and purity, and 
impartiality of the judiciary. And if it be 
countenanced by the people, we believe, that 
our courts will be subservient to the strong 
party, or party in power — ^that we shall be ^v- 
erned by tactions — that "liberty and equality" 
will be empty sounds — that the ambitious and 
the powerful will hold in their hands the des* 
tinies of our state — that tho minority will, in- 
deed, have **no rights," and will be proscribed, 
as we believe it has been resolved that WE 
shall be, during tne present administration — 
that the freedom of speech and of conscience, 
and the rights of lile, liberty, and property, 
will depend on the caprices of a fluctuating 
majority of the legislature; that our courts wiU 
be servile and dependent, like those of revolu- 
tionary France, under Robespierre, and those of 
England, under the Tudors and the Stuarts; and 
that the legislature of Kentucky will become 
practically, as omfiipotent as the British par- 
tiamcnt. 

These are not the depictions of vivid fancy, 
or the spectres of a puerile alarm ; we fear that 
they may become sober and solemn realities. 
If tne people sanction this act of tho niaiority, 
where is our security? Their approbation of 
such an act would indicate a destitution of that 
reverence for their constitution, which is the 
soul of every constitution, and without which 
no people ever were or ever will bo free. Ours 
is not{the language of prophecy, all of whose 
predictions arc yet to be fulfilled — as passing 
scenes will prove. Although we ai'e not ini- 
tiated into tne "arcana imperii" our eyes have 
been and our ears have heard enough to enable 
us to understand "the signs of tho times." — 
When wo see new judges appointed to super- 



sede the old ones, some of whom are known to 
have been active and clamorous in endeavors to 
prostrate the court; when we fco, nt the head of 
these new judged, the leader of the majority, 
who has been charged with exerting his in- 
fluence in, and out of the legislature, m caucus 
and otherwise, whilst Secretary of State, to 
procure the passage of an act, to provide of- 
fices for himself and friends; when we hear, 
day and night, of our chief msgistratc inter- 
meddling, and endeavoring, with allhis)ncans 
of persuasion, to influence legislation; and 
when we are told that he has proscribed all, or 
most of those who voted against him — can we, 
as faithful sentinels on the people's watch- 
towers, tell them, "all's toell?" We cannot, 
we will not; we would be faithless to our- 
selves and treacherous to them ; we will tdl 
thetn the truth, and are prepared for the conse- 
quences. 

We will tell them, that the new judges arc 
virtually pledged to support tho party in pow- 
er; tiiat we do believe tnat they are, in eveiy 
essential attribute of an enlightened, indepefa- 
dent and incorruptible bench, inferior to the 
old judges; that such a court, organized under 
such circumstances, will not, we fear, possess, 
or even deserve to possess, the full and unhesi- 
tating confidence of the people; that, to pro- 
vide for particular men, we believe new and 
utinecessary offices have been created; and to 
consummate the object, when tlie people are al- 
most sinking under embarrassment and dis- 
tress, the salaries of the new judges of the 
Court of Appeals have been raised from four 
thousand five hundred dollars to eight thou- 
sand dollars* 

All this we have in our places faithfully and 
honestly endeavored to avert, but our efforts 
were unavailing. The judges had been fully 
and constitutionally tried, and acquitted — ^but 
that which shields the felons of the country 
could not protect them — ^they are not liberated 
after one trail — they cannot escape. "Power" 
is converted into "right" — and the constitution 
is under the feet of a triumphant majorit|r, who, 
if not checked by the people, may hereafter 
exercise all power, legi^ative, executive, and 
judicial; which, Mr. Jefferson and other patri- 
ots of the revolution have denounced as the 
most intolerable despotism. Against this sort 
of tyrrany our fathers protested in tho Declara- 
tion of Independence; against this sort of ty- 
ranny they fought, and bled, and conquered; 
and against it, those of their trons who cherish 
their principles, will ever PROTEST, whilst 
they have toneues to speak, or pens to write. 
And we now declare to this legislature, and to 
the people, that if this memorable act of a ma- 
jority be submitted to, or enforced, liberty is in 
danger, justice is in danger, morality is in 
danger, religion is in danger, and eveiv thing 
dear and sacred is in danger. We will uavd no* 
living constitution, and against bad times and 
bad men there will be no security. This ex- 
ample will consecrate every encroachment 
that power can make on the rights of the poor 
and tho humble, the persecuted and tho vir- 
itaouB. 
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PROTEST OP THE MIKOIlITy, 



The odIj privil^e now left'the minority, is 
to complain and remonstrate, by affpealinff to 
the people. We had thought when the fatal 
act passed, that we would retire from the hall 
of legislation^ and leave the majority to act 
without obstacle Or embarrassment; but on 
more mature reflection, we have deemed it 
most prudent to remain at oar post until the 
last moment of the session, and to close it on 
our part by an united and candid expression 
of our unqualified opposition to a measure 
which, if supported, we believe, strikes the 
constitution of our country dead, and con- 
signs our most cherished rights to the vortex 
of party strife and ambition. 

Appealing, therefore, to our own consciences, 
and to the God of the universe, for the recti- 
tude of our conduct and the purity of our mo- 
tives, we do now, for ourselves, our constitu- 
ents and our posterity, in the name of the con- 
stitution and of justice, enter on the Journal 
this, our solemn protest against the late mem- 
orable act of the majority, as most alarming 
and unconstitutional. 

Member9 of the House of, RepreMentatives. 

Q. Robertson, Charles M. Thruston, 



John Green, 
Robert Taylor, 
Archibald Woods, 
Dabney C. Cosby, 
Daniel Breck, 
R. B. New, 
Bourne Gogging, 
James Ford, 
David Gibson, 
C. M. Cunningham, 
Jas. Simpson, 
James True, jr., 
W. C. Payne, 
B. Hardin, 
H. 0. Payne, 
L. Williams, 
S. Turner, 



C. 6. Shepherd, 
Samuel Brents, 
Robert Wickliffe, 
Philip Triplett, 
John Sterrett, 
J. M. McConnoU, 
James Farmer, 
G. I. Brown, 
William T. Willis, 
Clayton Miller, 
Uriah Gresham, 
Thomas Kennedy, 
W. Gordon, 
John . Bates, 
Silas Evans, 
H. Crittenden, 
G. Morris. 



Members of the Senate, 



John L. Hickman, 
Thos. C. Howard, 
Chilton Allan, 
James Davidscn, 
Martin Beatty, 
Sam. W. White, 



John Faulkner, 
Robert Stephens, 
Granville Bowman, 
Martin H. Wiokliffe, 
James Ward, 
M. Flournoy. 



PRELECTION. 
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Although the people, by a large majority, decided against the re-or- 
ganizing act, in August, 1825 — ^yet, as only one-third of the Senators 
were elected in tiiat year, the Senate stood equally divided between the 
antagonist parties, with the advantage, to the Judge-breakers, of hav- 
ing on their side the casting vote of lAeutenant Governor^ Robert B. Mc- 
Afee. 

On the 14th of November, 1825, which was the 8th day of the session, 
a bill to repeal the re-organi»ing act passed the House of Representa- 
tives by the following vote — 

Yeas — Mr. Speaker, (Robertson) James Allen, Bainbridge, Blackburn, 
Breck, Breckinridge, Brown, Bruce, Bruton, Cowan, Cox, Crittenden, 
Cunningham, Davis, Duke, Dunlap, Dyer, Evans, Farmer, Ford, Gaines, 
Gibson, Gordon, Green, Grundy, Hansford, Hanson, Hardin, Harvey, 
Hutchison, James, Logan, Marshall, Mayes, McOonnell, Morris, New, 
Owings, Owsley, Reed, Skyles, Slaughter, Sterrett, Street, Sichard Tay- 
lor, Robert Taylor, Z. Taylor, Timberlake, Thomasson, True, Turner, 
Underwood, Waddell, Walker, Wilson, A. White, Woodson and Yan- 
tis — r)8. 

Nays — Messrs. J. J. Allin, Barbee, Carter, Clay, Chenowith, Coleman, 
Coombs, Daniel, EUiston, Fletcher, Fulton, Hall, Haskin, Lackey, Lee, 
Martin, Maupin, M'Clanahan, Miller, M'Millan, Mullens, Napier, Nut- 
tall, Perrin, Porter, Prince, Samuel, Spalding, Stephens, Tarleton, 
Thomas, Wade, Ward, E. Watkins, Wilcoxen, Wingate, and S. White 
—37. 

But it was rejected in the Senate by an equal vote, the Lieutenant 
Governor voting against it. On an amendment striking out the whole 
of the original bill, and substituting an amendment reducing the number 
of judges of the new court prospectively to three, and their salary to 
$1,200 the vote of the Senate was as- follows: 

Yeas — Messrs. G. A. Allen, J. Allen, Barret, Cockrill, Daniel, Daviess, 
Dudley, Ewing, Forsyth, Hughes, Mayo, P. N. O'Bannon, W. B. O'Ban- 
non, Shelby, Smith, T. Ward, Wood, Worthington, and Yancy — 10. 

Nays — (J: Allan, Beatty, Carneal, Crutcher, Davidson, Denny, Faulk- 
ner, Garrard, Given, Hickman, Howard, Locket, Muldrow, Pope, Ste- 
phens,;j. Ward, White, M. H. Wickliffe, and R. Wickliffe— 19. 

The House of Representatives having disagreed, of course, to that 
amendment, the Senate at once adhered, and thus the bill fell. As both 
parties had deferred to the people at the polls, as the last and only um- 
pire, this unexpected contumacy of the Senate produced unexampled ag- 
itation. 

'Hie Judges of the new court — Barry, Haggen, Trimble, and Davidge, 
having ceased to do business, and their clerk, F. P. Blair, who had, under 
their order, forcibly removed the records frqin the office of A. Sneed, the 
eJerk of the old court, and having closed his office, and refused either to 
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surrender therecordfl, or permit any litigant or counsel to have access to 
them, the House of Representatives, by a vote of 58 to 34, adopted a 
resolution declaring that it was the duty of the old court, through its 
sergeant, Richard Taylor, to regain the possession of its records. To pre- 
vent the restoration, Blair's office was guarded by men and guns, and no- 
tice was given that, if the sergeant should attempt to retake the re- 
cords, he would be fiyed on. He, nevertheless, having been ordered to 
take them, had started to execute the order, but was induced to forbear 
by thenntercession of. Mr. Robertson, who met him on his way to Blair's 
office. Had he gone on, he would probably have sealed, with his blood, 
hisfearlerss devotion to duty, and the consequence woiild have been much 
bloodshed at the capitol, and, not improbablj-, civil war throughout the 
Stato,then apparently trembling over the crater of a heaving volcano. 

In that critical dilemma, the House of Representatives made^the offer 
of another olive branch, by roi^olving that the Governor, Lieutenant Gov- 
ernor, and the judges of the old and the now court ought all to resign, so 
as to relieve the country from the anarchy and perils likely to follow the 
astounding recurancy of the Senate and the new oonrt. But this al.'^o 
failed by the same party vote in the Senate, which body, at the instance 
of John Pope, and some others, hitherto of the old court party, paj?scd a 
bill for '^ Compromise y"* by the appointment of six Appellato Judges, none 
of whom were to be entitled to any salary unless commii^sioned by the 
Governor. The mat-'s of the old court Dart v looked on this as a t^nrrender 
— at the moment of dawning liberty — oii\\c principle they had so long and 
in a manner so self-sacrificing, been struggling to maintain and estab- , 
lish; and, therefore they determined not to tamper with the bill, but to 
reject it a.^ soon as ofiered in the House of Representatives. According- 
ly, as soon as reported — as it was by Mr. Pope himself, in an unu.-ual 
manner, by an introductory speech — it was repudiated by the follovring 
vote on the question: "Shall the bill be read a second time?'' — 

Yeas — Messrs. Barbec, Brown, Chenowith, Coombs. Crittenden, 
Fletcher, Fulton, Hall, Harvey, Haskin, Lackey, Lee, Logan, Martin, 
Maupin, Mayes, McClanahan,ftrCormas, Miller, M'Millan, Napier, Nut- 
tall, Perrin, Porter, Prince, Samuel, Sanders, Spaldinc:. Thomas, Thom- 
asson, Wade, Ward, E. Watkins, Wingate, and S. White — 30. 

Nays — Mr. Speaker, (Robertson) Messrs. James Allen, Bainbridge, 
Blackburn, Breck, Breckinridge, Bruce, Bruton, Cosby, Cowan, Cox, Cun- 
ningham, Davis, Duke, Dunlap, Dyer, Elliston, Evans, Farmer. Ford, 
Gaines, Green, Grnndy, Hansford, Hanson, Hardin, Hutohi.-on, Jame? , 
Marshall, M'Connell, Morris, New, Owini;s, Owsley, Pavne, Reed, Shyles, 
Slaughter, ^terrott. Street, Robert Taylor. Z. Taylor, 'Timbcilake. Tur- 
ner, Underwood, Waddle, Walker, ^. ]]. Watkin.-, Wil^'on, A. White^ 
Woodson and Yanti'^ — f)'!. 

\o other UK^a-^iire of peace then reniainrMl but t.) ai^peal once more to 
the people, v^liieh the majority in the H-ou: e of Rep"(.r>(Mitativer did in the 
following nianif(^sto, written at theii recjnc -^t by ^^v. I^^cihertson. 

This Icir.r, appeal was vrell sustained, and resulted in the elertion of 
oldcourtmnj critics in both houses of the legislature, which, early in the 
session of lR20,repeah»d the re-organizing act, removed the obstructions 
thrown in the way of the old court, and restored pea-^e and confidence 
to a long distracted community. 

During the canvass of that year, each party had its ner\vspaper or- 
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gan, established for the occc^ion; that of the new •> court was 
called ''the Patrioty'' and that of the old court ''the Spirit of '76.'" Among 
the arguments published in the latter were those contained in nine 
numbers, signed ''Plehean!^ and which succeed the manifesto. These 
numbers were dedicated to the Governor, merely as the official organ 
and head of the new court party. The address was, through him, to 
his party y of which the writer considered him as the titular impersona- 
tion. No personal disrespect to him was intended. He and the author 
had been together in Congress on terms of cordial friendship. But 
such was the temper of the times, that every thing offered to the pub- 
lic, on that eventful occasion, must, to have much effect, be presented 
in a peculiar tone, corresponding with the hostile state of the conflicting 
parties, and the morbid condition of popular feeling. "P&iain," though 
high-toned and denunciatory, was not more so than the mass of tiiie 
publications of that day, and not so much so as many on both sides. It 
was then understood, as intended, to be addressed to the new court 
party, and not to the Governor individually or personally. 



TO THE FREEMEN OF KENTUCKY. 



Fdhw CUixem: After a seBsion of six weeks 
and three days, th% moat eventful in the an- 
nals of our state, about to return to our homes, 
and surrender the trust which has been xion- 
fided to us, it becomes our painful duty, as 
faithful sentinels, to announce to you that "all 
is not well." As the immediate repitMontatives 
of your interests, and organs of your will, con- 
stituting, as we do, a large msjoritv of the 
House of Representatives, it is our melancholy 
province to tell you, that those interests have 
been disregarded, and Uiat will overrule by 
the influence of your Executive, and pertinac- 
ity of a majority of yoi;r Senate. Your p^-ayers 
for our si^ccess m the great business of pacifi- 
cation in which we have been toiling, hftve not 
pravailed. Untoward fortune, whom w^ could 
not control, and who was deaf to yoiur voice, 
has disappoidted our anxious and reasonable 
ezpectatiens. Such was her magic spell, that 
with all her united exertions, we have, been 
unable to re-invigorate our debilitated eonsti* 
tntion, and restore our land to peace. The 
circumstances under which we aflsembled h^re 
were auspicious, and we were oxilerated with 
Uie dawnings of a bright and happy or|L for 
Kentucky, But this was the vision of an ar- 
dent pati'iotism^the illusion of an honest cou* 
fidence. The wild spirit of anarahj and of 
dominaUou, which has so long presided over 
our destiniee, still lingers in our councils, and 
controls their issue. The political hortaon, 
whidi we were prepared to behold, ere now, 
.clear and serene, is yet lowering and porten- 
tous—that cheering sun, whose light we were 
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readv to hail, 99 the harbinger of blessings for 
our devoted land, is still in eclipse. The 
torch of discord, still unextinguished, thfeat' 
ens more extensive desolation. Your judieia- 
17, which should be the shield of the weak, 
and the panoply of all , is still at the loot of its 
victory, disabled by the blows inflicted by a 
reckless majority, whose forbearance your re- 
monstrances could not oommaad-^WAose up- 
lifted arm your constttntion ooold not for one 
moment suspend. The '^Pretenders'', to office 
in the Court of Appeals, as if driven to desper- 
ation by some unaccountable influence of cniv- 
alrous patriotism, or excessive love of money 
and power, still hanp; like an incnbna on the 
bosom of your constitntiony stifling her vo&oe, 
pandiaing her judicial arm, and stagnating 
n^r most useful principles. The <'nev oourt,^ 
the spurious ofibpong of a caucus, stiU olinga, 
aa with the grasp of death, to tiie judieiid col- 
umn of yourpohtical fabric, resolved in its ag- 
ony to tear it down, and either perish in its 
crushy or, surviving its fall^ mount tke ruins, 
and stand a monument of its unhallowed tri- 
umph, aiad the prop and idol of its do-ep^«t- 
inff party. And rseent eventa indicate that 
this fuBgusfxcrescence of legislation is to be 
nourishm not only by yoor tressuy, which it 
has already: robbed of about $a,0OO--biit^ if 
necessary, by the blood of those iafldel «iti- 
seas, who shall be so impudent as to deny its 
legitimacy, or so daring as to refuse homage to 
its usurped authorial This mock trlbanai^ 
defying pubU6 opinion, to which it beastinfly 
appeafeo, andnieh has denotmosd it sui £*- 
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tiitQte of all color of authoritjr, manifests a 
fixed detennination to decide your causes 
without your consent, or prevent a decision of 
most of them, by ^e constitutional court. 
Your records have been forcibly withheld from 
your legal clerk, and for weeks were carried off 
and secreted, so that those interested in them 
Were denied the privilege of having access to, 
or inspecting them. Your Executive declares 
war against all who shall attempt to enforce 
vour will and aid your court in doing your 
business; and as you will have seen, by a re- 
port of a committee of the Hotise of Represen- 
tatives, the Governor's son, and other kindred 
spirits, with the presumed connivance of liis 
Ezcellencv, have made military preparations 
to cairy tnis horrible threat into fatal ezecu- 
tioB. After failing in an appeal to your rear 
son, an appeal is now made to your fears — and 
if yon dare to defend your opinion,' you arc 
menaced wiih brutal force— the ultimate rea- 
son of despots; and are notified that your de- 
cision shall be reversed by the royal argument 
of the bayonet. If you consider your constitu- 
tion as worth preserving — ^if you value it as 
you should do, supremm — ^if you look to it as 
the palladium of your liberty — if you intend to 
govern yourselves and cany on your govern* 
mentj by moral and not by physical power — 
look around you and behold your impending 
danger — ^and by a prompt display of your en-, 
ergies, right yourselvei. Do not be lulled by 
a delusive security. The daneer is imminent 
and near your doors. Aithougn it has not en- 
tered your dwellingsp— although you may not 
have felt its grasp or seen its footsteps; a gi- 
gantic power IS stalking abroad, which, if not 
promptly and resolutely met, will soon under- 
mine the foundations of your constitution, and 
impose on ^ou a yoke, which, however gilded 
or ught, will be to you and your children the 
yoke of moral and political bondage. 

It is not to reiterate, with all its aggravations, 
the stoiy of your wrongs and your sufferings, 
that we now appeal to you, but only to vindi- 
cate ourselves from the awftil responsibility of 
this solemn crisisi and to call on you as the on- 
ly supreme power in the coamion wealth, to as- 
sert your rights^ and by a proper exertion of 
your authority, to avert the calamities with 
whieh it thxeatens to visit and desolate our 
eomntry. What you have already endured un- 
der the administration of politicians, who were 
4dif-styled republicans, and exclusive friends of 
the people, is 4een by all and felt by all. You 
hare observed the progress of the controversy, 
which has so long divided and paraUced our 
once ksppy and distinguished state, and have 
but too deeply felt its demoralising and tvin- 
ous e&cter— you have seen the two contending 
parties* .the ene struggling to preserve, the 
jDthertodestTc^ our constitutioni exasperated 
to an exlreini^, that to many was alarming, 
u> all komiliating. You have witnessed the 
dis^pmetion of neighborhoods and of fami- 
lies'— the • destruction ef confidence — the de- 
paeciation of the paper, and eonsequent occa- 
sional baaishiaeiit of the metalicinedium»the 
iacemtancy» injustice and uncsnstitutionality 



of party legislation ; you have seen with regret, 
that this unnatural and inglorious strife had 
so engrossed the public attention and enlisted 
the popular feeling, that the great interests of 
internal improvement and education have been 
totally negleeted-^end that the regaiation of 
our currency and our revenue, and the amelio- 
ration of our civil and criminal laws have 
scarcely been attempted; you have seen men 
struggling for power and office, regard- 
less of the means of attaining them — sanctify- 
ing all their claims by a seeming devotion to 
the liberty of the people, and the su{Hemacy 
of their will» and verifying, by their conduct, 
the Jesuitical maxim, that the end justified the 
means; you have ^een them endeavoring to de- 
grade your most venerable and lohg tried ser- 
vants, only to supplant them . and fill (heir 
places. \ on have neaard them denounce jour 
patriots as tories, your old soldiers as traitors, 
r ou have beheld them carrying on a ftmotical 
crusade against your appellate mdges, because 
they were pure, nrm, and enlightened jurists^ 
because they fdt compelled by the obligations 
of their oaths, and the clearest convictions of 
their official duty, to defend the magna charta 
of your rights, and enforce private contracts, 
according to the law of the contracts; for de- 
ciding that if A. should lend B $1,000 in gold 
or silver, on faith of a law which provided that 
all contracts for specie might be enforced in 
three months, B could not afterwards consti- 
tutionally withhold the payment for two years, 
without the consent of A— -or discharge Uie li- 
ability in any thing of less value than $1,000 
in specie — a decision which is sustained by 
the common sense and common justice of the 
whole Union — a decision which is enjoined by 
your constitution, and one which is fortified 
by the concurrent opinions of eveiy state in 
the United States, where the question has oc- 
curred. You. have heard the venerable judges 
of your court of appeals vilified and traduced — 
charged with designs on your liberties — called 
Kings — tyrants, triumvirs — arraigned for im- 
pute hostility to the occupant — when their 
accusers knew well that they had ever been 
the occupants' most steadfast friends, and had 
sustained your occupant laws by about fifty 
different decisions, many of whicn have been 
rendered sinc^ Green and Biddle— and when 
some of their accusers were deyly interested 
in prostrating the occupant sy^m, and as a 
fit means found it necessary first to bear down 
by awe, or expel by th)'eats, those honest men 
who, in defiance of all consequences, Were de- 
termined to defend this only rampivrt, which 
defended our homes and firesides. Humbly 

Eursuingthe noiseless tenor of their way, you 
avtf sedTi thes^ persecuted judges arraigned, 
tried, and acquitted, by a political party; and 
then, strange to say, you saw the same domi- 
nant majority, in your last legislature, finding 
that the judges would not oe subservient to 
their party interests, and that they would not 
be dnven from the bench by abuse, and could 
not be removed by impeaehfiient or address, 
(the only modes authorised by you in your con- 
stitution, and which they, by their previous 
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conduct had admitted to be the only modes) 
pass an act to abolisli the "court of appeals," 
ordained and required always to exist oy vour 
written will in convention ; the avowed object 
of which sacrilegious act was to remove the 
indges, who arc entitled to hold their offices as 
long as the court of appeals shall exist — and 
the inevitable and ultimate effect of which, if 
sanctioned by you, would bo to pull down one 
of the three great pillars which uphold your 
pK>lltical temple — ^and subvert the very founda- 
tions on which it is reared, and on which all 
your security, aud all your hopes and happi- 
ness are built. Asa necessary consequence of 
this mad career, we shall have to deplore Uiat 
Kentncky is not now, either politicidly or mor- 
allv, what she once was^-that with all her 
enaowments — with all her pre-eminent re- 
sources, physical and intellectual, she has 
been retrograding, whilst her neighbors, with 
inferior natural blessings, have been, progres- 
sing rapidly in their march to wealtkand pow- 
er. That she, emphatically "the land of the 
free and the home of the brave," has exhibited 
scenes of violence degrading to her honor— 
whilst ihey have been peaceful, prosperous, 
and happy. All this wo foresaw, and have 
endeavored to avert, by wi^rning you of your 
danger — ^by urging a reverence for your consti* 
tution, by recommending industry, economy, 
morality, inviolability of contracts, stability 
and justice in legislation; we believed that 
these were the only sources of your piosperity; 
but other men ana other principles prevailed, 
and obtained a transient triumph over us and 
our principles: over the constitution and over 
you; which triumph, if not arrested, would 
have tended to the aissoUition of society and \he 
tmhingement of all constitutional government. 
By the alarming act of last session, attempting 
to abolish your court of appeals, you were 
roused to a sense of your danger, and of the 
objects of those who so long amused you' with 
professions of their love, and with expedients 
for your relief. With all your experience of 
the past and forebodings of the future, the 
gt^at subjects of controversy, brought at last to 
a decisive issue, were by all parties referred to 
your final arbitrament. The peculiar charac- 
ter of the question rendered its decision inef- 
fectual, by any other tribunal than that of the 
great body of the people, whic& mast of neces- 
sity, from the structure of our government, be 
the ultimate arbiter of all fundamental politi- 
cal questions, {>ai'ticularly such as involve the 
powers and existence of two co-ordinate de- 
partments, and perhaps the active existence 
of the constitution, lou have deliberately 
and solemnly ^iven your decision at the polls, 
on the constitution which you yourselves 
made. That decision, whatever it might be, 
the constitutional party felt bound and had 
resolved to submit to; and we had a right to 
expect that all who regarded your interests, or 



principles and consolidate our common happi- 
ness. 

We assembled here as your messengers of 
peace, to announce your will, tender the Olive 
Branch, and prtdaim to those (if there ww% 
any such) who loved their own power more 
than your welfare, that there should be an am- 
nesty for the past, and security for the future. 
We felt not as victon; we desired no triumph; 
cherishing the most fraternal feelings, we were 
prepared to make an offering on ear countnr's 
altar, of all our resentments f(»- our multiplied 
personal injuries, and to remember the scenes 
of the past only to profit by their afflictive Ifs- 
sons. Inspired with these sentiments, and 
backed bv your will, to which the oppoaiDft 
party had always appealed as the supreras 
law, we had a right to expect that the storm ef 
party would cease longer to rase, and that ere 
now our tempest beaten bark, having outUved 
the whirlwind, would have swung to her an- 
chor and reposed on Uie bosom of the great 
deep, the people's enlightened and rectified 
will 

But our expectations have been disappointed 
aud your will frustrated. At the opening of 
our session, our ears, instead pf being sa- 
luted with the mild and meUifluous notes of 
peace, were shocked with the shrill idan- 
^uor of war, blown from the Execntiye trump; 
instead of hearing recommendations of order 
and submission to your decreesi we are left; 
only to infer from the language and temper 
of his Excellency, in his late annual message, 
that he defied public opinion, the great lever of 
the republic, and that, as the guardian of the 
people's rights, he was resolved to resist br 
force the people's will, and maintain by arms 
his triumph over the people's -constitutioo « 
We learn from this document, that, although 
you had decided against the re-erganixing act 
of last session, stillhe determined, by the em^ 
ployment of adl the means subservient to his 
station, to prevent your jud^ from doing your 
business, and to enforce this unconstitational, 
void, and pestiferous act, until "the Senate" 
(not the constitution) should declare it void 
hj repealing it; and he was even so bold as to 
intimate, in terms which cannot be misunder- 
stood, tfiat if the act should be repealed, he 
should still not suffer the judges of the court 
of appeals to adjudicate, unless they would 
surrender their commissions and accept nmo 
onet from hm! Who Was prqiared for such a 
message? In what age and country were a 
free and cnlighted people addressed m such a 
manner, from such a source, and on such an 
occasion? We believe it is not transcended in 
the annals of Henry the VIII, Charles the I, or 
James the II. What! the Governor of the peo- 
ple, to trample oh the constitution of the peo- 
ple — ^menace by physical force, to resist the 
wishes of the people, and to denounce a war 
against the peoplell Unawed by this war 



their own personal goml, would cheerfully ac- J speech, we lost no time in making our decision, 
quiesce aud sacrifice all pride, all selfishness, ' and asserting, in a becoming mannnr, your 
on the altar of concord, and re-unite cordially, rights. On ue 3rd day of the session a reso- 
as brethren of the same language, and religion, lution passed tlie House of Representatives by 
and country, in endeavors to re-establish sound ^ a vote of GO to 3&, declaring that it was the 
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opinion of tbai houBd and a large majorihr of 
jTOU, that 80 much of the obnoxious act of last 
Msaion, as attempted to abolish the court of ap- 
peals and create another court, was unconsti- 
tutional and totally void — ^and that judges 
Boyle, Owsley, and Mills, arc the only judges 
of the court of appeals, and should be so re- 
spected b]f the people and aH their public 
functionaries. This was our response for you, 
and in your name, to the proclamation of the 
conunander in chief. Here we might hare 
stopped. If the ''midnight act" be unconsti> 
tntumal, it is not law— it is a nonentity, audit 
is not necessaiy to'repeal it. The constitution 
is the supreme uiw, and all legislatire acts con- 
traiy thereto areyotd. You have deliberately 
decided by morethan sixty hundredths, that it 
it in conflict with the constitution; and to what 
power on earth shall an appeal he taken from 
your judgmeuti To the Govelmor or the Lieu- 
tenantQovemor? To Senators, who disregard 
your most formal, written instructions? God 
forbid. But it is foryou to determine whether 
you belong to them, or they to you; whether 
your gOTernment was instituted for your hap- 
piness, or their exclusive enjoyment. Suppos- 
ing that it might be more satisfactory to many 
to repeal the reorganizing act, than rely on a 
aimple dedaMition of its unconstitutionality, 
the adoption of the resolution was immediately 
■iicc«paed by a repealing bill, which passed 
the Bouse of Representatives by a large ma- 
jority, but in the senate, by the casting vote of 
your Lieutenant Governor, was amended by 
substituting another re-orffanlzing principle, 
and liable to all thesamo oDJectioiiMf and wnen 
the Hoase of Koprescntativcs disagreed to this 
sobstituie, (as they were bound to do) the 
Senate, in the fintt instance, adhered, and 
ihereby closed the door on oil conciliation and 
conference on that bill, leaving the other house 
no other aiternatiTc than to adhere al^o, • which 
they promptly did. and so the bill fell. The 
Senate, with ' an apparent reverence for your 
opinion, and submission to your instmctionR, 
professed a wilHngfness by their conduct to re- 
peal the act in obedience to your command; 
mit» when brought to the test, would do so on- 
ly on the condition that wo, faithless to you, 
aind treacherous to our oaths, would offer up 
our constitution as a propitiatory sncrifice, 
and co-operate with thiin in the unholy scliemc 
of eluding your instruction, and onscting the 
very identioal principle which you have pro- 
flcriDed as uncouxtitutional, au'd which you 
have elected us to extirpate. 
The minority a»*serted (and it hnj«beeri frc 



attnbutAble to you, as to excuse the apolosr 
which is offered!, by a portion of your public 
servants, for refusing to conform to your will, 
so emphatically expressed ? 1 f it be excusable 
" disobey your instructions now, on the 
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cTound that you did not understand what you 
did, when and how will it be ascertained that 
YOU are right and have not been deluded? 
Never, except when your opinions shall be in 
accordance with the interests of those who 
choose to doubt your capacity always to de- 
cide irrevocably on subjects fundamentally im- 
pertant to your welfare. You have heard 
much about the right of instruction, from the 
party who now virtually deny it. What do 
"insimcfion men" now tell your Nothing less 
than this, that when they are not suffered to 
instruct you how to instruct them, they will 
not obey your instructions, because you are al- 
ways wrong when you do not agree with them. 
This, when undisguised and nakedly exposed 
as it now is, by their late conduct, can be con- 
sidered notiiing less, practically, than an at- 
tempt to subvert the elementary principle of 
all popular eovemments. 

Wenold these principles to be fundamental, 
and thsse truths to be self-evident — ^that free 
government, being instituted by the people, 
and for their benent, they are the final ju&es 
of all political questions, the only umpires who 
can adjust irreversably, collisions of the de- 
partments, whicli endanger the equilibrium qf 
the constitution; that they alone can decide 
who arc the constitutional incumbents x)f their 
supreme court, and their decision on such a 
question, Whenever and however expressed, 
irom political necessity, should have uncon- 
irolable effect, and cannot be qaestioned or re- 
sisted by their functionaries or public agents, 
without disturbing the harmony and frustrat- 
ing the bcnificcnt and republican ends of our 
government; that every attempt to elude or 
control the people's will on such ultimate 
question, by tliosc to whom they have confided 
any portion of their power, is usurpation, and 
dcscrvcH their severest and most unqualified 
reprehension: That the coart of appeals is 
ordained by the constitution, and can never 
cease for one moment to exist, as long as that 
charter possesses one principle of vitality; 
that thejndges of that court arecntitied to hold 
their ofnces during the existence of Uie court, 
or in other words the constitution, unless re- 
moved by impeachment or address, with the 
votes of two- thirds of both branches of the Icff- 
ivslature; and, tts necessary corollaries, that the 
court of appeals cannot he abolished by act of 



qucntiy re-echoed) that you have not decided a.ssembly, nor the judges thereof removed by 



at the polls, that any of this memorable act is 
repugnant to the constitution. They charge 
thai yon have been deceived and led away by 
improper influences. "Wo know, as well a^ you 
do, that this charge is unjust, and we beheve 
that such a subteri'u^e will be unavailing, and 
treated by you as tt deserves. Are you not 
capable of free government? Did you not in- 
vestigate the subject referred? Were not the 

elections tested bv it? Oan such a destitution against the opposing acts of tSeir' servants; 
of principle or of^ cemsfton sagacity be justiy Wbatan act of the legislature contrary to the 



le^s than two-thirds of the legislature; that 
the re-organizing act of last session did not 
abolish the court of appeals nor suspend its 
existence; that it is the indispensable and in- 
disputable duty of the judiciary to pronounce 
actH of the legislature to be void, when the 
judges have a clear conviction that they are 
unconstitutional, and to enforce the constitu- 
tion as the paramount, the people's law. 
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coDBtitatiaiii is not ft LAW, and the citicen vhe 
giyes it effect is a trespasser, and the Ezecu- 
tiTe who enforces it by the sword or the bayo- 
net is guilty of HIGIl TREASON! that an un- 
constitutional act is invalid before as after its 
repeal, and that after the people have decided 
it to be unconstitutional, all wno aid in endeav- 
ors to execute it should be considered public 
enemies of the people, and their constitution; 
that it is not necessary to repeal an unconstitu- 
tional enactment, but only desirable in order to 
lake, from desperadoes knd usuipers, all colof 
of pretext for tneir wanton licentiousness under 
it; that Messrs. Barry, Haggiu, Trimble and 
Davidge, have no judicial offices to resigp — 
and ^at, if they attempt to adjudicate, since 
the people have decided that they arc pretend- 
£CS witliont riffht, they will be guilty of usur- 

Stion. and if they attempt to execute, by 
■ce, any of their assumed powers, they will 
be guilty of levying war against this common- 
wealth; that the inviolabifity of our constitu- 
tion is essential to the life, liberty, and prop- 
erty of every citizen— and that if you sanction 
the invasionof anyof its principles, you there- 
by endanger the whole structure; that each of 
tiic three departments is created by the consti- 
tution, and whenever either becomes the 
creature of another, the theory of the constitu- 
tion is subverted, and the government revolu- 
tionized; that the essence of a constitution 
consists in this only, that it is obligatory upon 
all the people ana all their agents — and tnat 
every act, by whomsoever done, contrary there- 
to, is void and can have no effect; that no one 
feature of the constitution can be changed, ex- 
cept by the whole people, in convention, and 
that the constitutional independence of each 
department on cither of the otheiv, is essential 
ro the efficiency of the constitution, and indis- 
pensable to the liber^ and security of tho citi- 
zen. The foregoing is the outline of our doc- 
trines on the great subject before us — it is the 
summary of our creed. We believe it will 
stand the test of time and the scrutiny of ages. 
It has been stamped with the approbation of 
the most enlightened statesmen; and for the 
cause of universal liberty, we pra^ that it may 
become universal. It will be de&nded by the 
real patriot to the last extremity, even to the 
stake; it contains principles which are the 
shiUd of the poor, the strength of the weak 
and Weakness of the strong— principles which 
. are the bulwarks of constitutional liberty and 
the best hopes*,of mankind; they constitute the 
textbook of the real republican, and whenever 
they shidl cease to exact your homage, you 
wiu eeaae to worship at the shrine of the true 
Qoddess of Liberty, and the altar and the God- 
dess will sink together at the feet of the mon- 
ater of anarchy and upri>ar. The most sacred 
of these principles are now arraigned by some 
as aristocratic, and arc nidely and insidiously 
assailed. We call on you to reverence and up- 
hold them. Defend your constitution, and it 
will protect you in every trial; to re-establish 
it on broad and permanent foundations is our 
first and only wish. For this alone we have 
straggled— ^r this we came here ; and because 



we will not f^iie it Mp to the winds 'which 
howl around it, they must still rave on, and 
you are not allowed to have PEAOE. 

On the first occasion, when the most vital of 
those principles have been brought to a prac- 
tical and decisive test, some of those very 
men, who have declaimed loudest in their fa- 
vor, and heretofore almost Deified them, shrink 
back from them, as the instruments of their de- 
struction, and now, bein^ fairly weighed in the 
balance, are found wanting. Such arc, in our 
opinion, those af your servants who have been 
solemnly instructed by their constituents, that 
the ''new court" is unconstitutional, and who, 
by defying those instructions, endanger the 
peace and safety of the state. They say by 
their conduct, that thty are the organs of your 
will, and as you did not foresee the passage of 
the obnoxious act when you elected them, and 
instruct them to vote aeainst it, they will not 
hear you until they caU on you to elect them 
again! That an unconstitutional act, although 
void, must be enforced on the people, perhaps 
to their ruin, until, after successive elections, 
they have passed on a majority of the Sena- 
tors, who aided in enacting it, and command- 
ed a repeal of that, which in convention they 
have ueclared shall never have existence. 
Here you see a bold stroke at the very root of 
your liberty. Th^ say farther, that although 
you have decided that the "new judges" arc no 
judges, and although the message admits that 
they are odious, vet they shall ge vn "through 
scenes yet untried," and shall not forbear from 
further usurpations, unless the "old judges," 
alarmed b^ their threats or seduced by their 
offers, resign and "give up the ship." They 
even say that you have not decided that these 
worthy mep are judges. Have you not decided 
that they have not been "legislated" out of of- 
fice? Who are your judges, if they arc not? 
If tho act which attempted to remove thcni, 
be void, it follows as inevitably as the effect 
from the cause, that they are as much in office 
since, as before the date of that act. It was not 
men, but principles for which you contended; 
when you wish to remove judges from office, 
you will do it according to the constitution, by 
two-thirds ; when you come to determine whetlT- 
er men in office, claiming to be judges, are 
in office, a majority alone must decide. It is 
not a judicial, but a great political question, 
which no other power on earth can settle; and 
the very hinge on which the whole govern- 
ment swings, is broken, if the decision of a ma- 
jority at the polls be not final and controlling. 
But we have heard that, notwithstanding its 
unconstitutionality, the act of last session is 
law, and must be considered so until one or 
two Senators shall find it their interest, or feel 
it their duty to consent to its repeal. This is 
neither the doctrine of reason, nor the senti- 
ment of republican ism . W hen an inexpedi ent 
constitutional act passes, it becomes tho law of 
the land, and remains such until the whole leg- 
islative authority shall repeal it. But an un- 
constitutional act is never the law of the land. 
The "constitution is the supreme law of the 
landa" and idl acts "contrary thereto ar^ 
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VOID." Wo We Qecli*aHmbni8hed on this 
subject, to bevare of the fate of the federal 
party in 1801. Let those who gave the ad- 
monition take it home to theoiflelves-<'the7 
might profit by it, before it be eternally too 
late. Let them recollect, that the downfall of 
the federal administration was proToked by 
the persevering attempts of the then dominant 
party, to enforce the alien and sedition acts, in 
defiance of the people's will, after they had 
been denounced by public sentiment as un- 
constitutional. The Governor and his friends 
should take care, lest by the same career, they 
are brought to the same*end. And they should 
never forget that the strongest chaise of the 
republican party, against Judge Chase, of the 
Supreme Court, was that he refused to declare 
the alien and sedition acts unconstitutional. 

To decoy us from our allegiance to the con- 
gtitution, many artful strat^ems hare been 
employed by the "new court** party. They 
have appealed to our fears and our hopes, to 
enlist us under their banner* and help to sanc- 
tify, in effect, their usurpation. It was pro* 
posed first by his Excellency, and then often 
reiterated in each branch of our assembly, that 
those who are the Judges of the court of ap- 
peiJs by the constitution, and those who claim 
to be its judges by the void act of the legisla- 
ture, »houla all resign ; and we were assured 
that, if we would co-operate in the caucus 
businesH of making judges, and caucus the old 
judges out o& office, the Governor would nomi- 
nate four "new judges," two from each partj^. 
This we promptly rejected'. We considered it 
inadmissible, for many reasons, which it is not 
necessary now to detail, but among which, we 
will repeat to you the following: 

By agreeing, we should have recognized the 
validity of the new mode of breaking judges — 
the very thing which you sent us to explode. 
The four judges proposed would have been 
judces of the "new court," when you have 
saia that there shall bo no such court; they 
would have been judges under the late act of 
aHsembly, and not judges under the constitu- 
tion. We had no power to make judges — the 
constitution devolves that duty on the Gover- 
nor and Senate — the example would have 
been deleterious and unconstitutional in its 
tendencies; we had no right to control the will 
of the judges. Their resignation (to be a re- 
signation) must be voluntary, not compulsory; 
we would not abandon them, because tliey had 
not obandoncd the constitution — ^because they 
are virtuous, able, honest men — the friends of 
justice, morality, and of law. That to recog- 
nize a court, by forcing tlie judges to resign, is 
liable to all the objections wraed against the 
new mode of last winter — that the judges could 
not, consistently with their own honor, or their 
duty to the great principle, for which they 
have so long i»tood on the watchtower, now de- 
sert their posts — that, before they should re- 
sign, justice should be done to their abused 
characters, aud their department should be re- 
oHtablished firmly on it8 constitutional foun- 
dation — that, if they resign now, those who 
have B^o long persecuted them, and assailed 



thair dejiaitment, would thereby Ichiere the 
object for which they have employed so many 
unjust and unconstitutional means, and gain a 
triumph, when they are signally defeated, and 
their conduct condemned — that the unconsti- 
tutionality of the re-organiaing act must be 
settled, aad that any compromise would be 
inadmissible, which should tacitly recognize 
its validity — ^that a Governor, who is a devoted 
partisan, should not be trusted with the pow- 
er of filling, at thi$tim£f offices so important to 
the welfare of the countiy; but if a change be 
desirablei the people alone should effect it, by 
a re-election of the appointing power, so that 
the appointments may be wise and satisfacto- 
to them, and so that no principle, moral or 
constitutional, may be violated; that, contend- 
ing for principles, not men, those principles 
must be established in such a manner that the 
recurrence of another such attack upon them, 
as that which has long afflicted our country, 
will be discountenance, before we could treat 
for compromise; that we could not compromise 
our constitution or oaths; that no lure of office 
or threat of force should ever tempt or alarm us 
to become recreant from the cause in which we 
have all so much and so lon^ suffered— and, 
trampling down the constitution at the eve of 
its triumph, divide the spoils of its subjuga- 
tion. If we had thus "compromised," then 
indeed we might be called amoitious and faith- 
less. The proposition was moreover most un- 
equal — there was no reciprocity; we werp 
called on to give up eVery tning, and were of- 
fered nothing in exchange; the "new judges" 
have nothing to resign; and should wc have 
been invited to take on ourselves the responsi- 
bility of purchasing, at so high a price, their 
submission to vour will? Their party had no 
right to ask of us any sacrifice; all that was 
necessary for peace, was tliat they should ac- 

Suiesce in your decision, on their'owli appeal, 
y repealing the act and submitting to you, 
they would nave surrendered nothing but ob- 
stinacy. There ^ould have been no sacrifice 
of principle. But if we had agreed to their 
proposition, we should have given up all that 
we nad contended for, and all that you had de- 
cided. If they did not intend to submit to 
your award, why make the appeal? And when 
will they submit? Never. Then from our 
consciences and our doors be all the conse- 
quences of their reiltistance. 

Their other propositions of compromise 
were, with only slight variations of form, of 
the same cast, and liable to all the same ob- 
jections. That which was pressed roost, was 
that the Judges should resign, and the bench 
in future be filled with six "new judges;" 
and would you believe it — a part of the pro- 
posal was that the old judges should be tnrec 
of the six; Boyle, Chief Justice! Yes, fellow- 
citizens, it is true it was proposed to us, if we 
would only give up the question, compromibo 
the constitution, and induce the judges, who 
have gi'own grey in vour service, to reign at 
the bidding of the (Govern or— that those three 
iOld men, whom they have denominated 



TO THS VBSSaOK OF KENTUCKY. 



103 



*''KisM" might r«<ascend the throne, and by 
his £rcellenc7 be crowned. 

This is susceptible of no commentary; it 
^peaks volumes which have not until now 
been unsealed. You see who are hunters for 
' office, and lovers of the people. Sanction 
these things, and your constitution is not 
worth preserving; its title may stand, but its 
living spirit wi& be eztinguiahed; and the 
right of suffrage, freedom of conscience and 
security of lifs, would all tremble on the inter- 
ested and capricious wiU of a favored few.. To 
prevent this catastrophe, the minority appealed 
to you last winter; to avert it, you pressed to 
the polls last August; and to warn you of its 
approach, we now address you in tones firm, 
and in language bold as becomes the momen- 
tons occasion. 

Dedirous to terminate this unnatural and un- 
profitable warfare, we have done every thinff 
which our dut^ to principle and to you would 
allow. We reiterated the propoeitioii which 
was made by the minoritnr last winter, to save 
the country from the mischiefs of the "midnight 
act" It was then spumed; it is received no 
better now. Nothing will satisfy the other 
party short of a virtual acknowledgment of 
dieir right to remove the judges of the appellate 
court l^ a legislative act; and the admission 
of the judges, that they are indebted to their 
bounty for their offices. We then proposed, 
as our ultimatum, that the Representatives, 
Senators, Judges, Lieutenant Governor and 
Governor, should all resign, as the only 
mode of enabling you to s'etUe all controversy 
without obstruction or delay. The resolution 
ofiered for this purpose passed the House of 
Representatives oy a vote of 75 to 16. But 
the Governor, Lieutenant Governor, and their 
party, who profess so much anxie^ to quiet 
the country; who are themselves the only ob- 
stacle, and who boast of so much regard for 
you and your ri j^hts, cannot consent uiat you 
shall exercise this salutary and necessary pow- 
er. They are apprehensive that you will err 
and become distracted by commotion. Thus 
you see that the patriots who are so solicitous 
that the judges should resign, are unwilling to 
set the good example, although rec^uested by 
an almost unanimous vote of your immediate 
representatives. Yet, these men say that they 
do not love office, that they are for the people 
and the ]>eople's will, while they will neitnei^ 
subniit to tnat will, nor get out of the way, 
that the people may elect those whom they 
prefer, and who would do their will. Re- 
flect on this; hear the response of the judges 
to the Senate's invitation to them to resign, 
and then doubt longer, hesitate loneer, if you 
can. To dismiss the compromise— by analyz- 
ing all the propositions, you will see that the 
bMis of ours was the recognition, that the "old 
judges" are in office; of theirs, that they are 
out of office. The precise question you have 
decided. Is this agony of the body politic 
never to be "over?" Is there any inherent de- 
fect in our social or political organisation? 
Or whence this sad fate? Why does your gov- 
emor in substance declare and ^declare again* 



at the (^ning and at 'the close of our session, 
that lie will preserve peace by making war ? 
Your cuardians wrong you. It is time to es- 
cape irom minority and assert the right of 
manhood. All that is necessaiy, is that your 
representatives shall tell you bv their acts, not 
by their speeches. — "Your will and not ours 
be done.'' Then and not till then, we shall 
have peace. Then our. state may re-ascend 
the proud eminence from which she has fallen? 
Then we shall be once more brethren— Ken- 
tuckianS; and then the eye of philanthropy may 
soon see, emerging from the flood of party fu- 
ty, the verdant summit of that region, which 
we hope is even yet destined to be the seat of 
science, reason, justice, liberty and law, in- 
separable companions. 

But if, by acceding to any of the terms of 
compromise which have been offered to us, we 
had acknowledged (as we must have dona) 
that your "old judges" a,re not in office; if, by 
thus uniting with the hostile party in forcing 
your judees from the bench, in any mode not 
penmttea by your constitution; ifi by aiding 
in imposing on you all the burthen, and con- 
fusion of a *'new court" of six judges, and al- 
so acknowledging, bv requiring the <^d iudges 
to be recommissionea, the constitutionality of 
the "act" which you have decided to be uncon- 
stitutional — thereby sanctifying the means 
employed so l6ng to degiaae your judiciary, 
ana subvert its constitutional independence, 
and render it subservient to faction, and tiie 
plaything of ambition; if, by thus surrender- 
ing, at the moment of success, all the sacred 
prmciples for which you have been so long 
contending, for the petty and unworthy pur- 
pose of elevating to the honors and the emolu- 
ments of appellate judges, three of those who 
have denied the constitutional creation and in- 
violability of the Supreme Court, and thus 
crown theifi with victory, and consecrate their 
doctrines; if, by these means alone, we can 
make peaces-there can be NO PEACE. If 
we haa thus compromised your will and your 
constitution, we might proclaim peace, peace, 
but there would be no peace. Such a peace 
would be the peace of death — the death of your 
constitution— of the^ hopes which it inspires, 
and the liberty which it secures. Your gov- 
ernment will never be guided by reason, until 
the head of your judiciary, placed firmly on the 
eminence raised for it by the constitution, 
shall be able to hold up JUSTICE to the rich 
and the poor, end, as if planted on the isthmus 
between conflicting elements, dispense her 
impartial awards, unawed by the storms that 
rage below, and unshaken by the waves that 
break at its base. To secure this great ob- 
iect has been our only aim — ^this is our only 
hope— and for our endeavors for success in 
such a cause, we have been charged by the 
organ of tJie opposing party, with "knavery 
and hypocrisy .^^ We shall not degrade our- 
selves or insult your dignity by retort. We 
wish to be judged by our deeds, and not by 
our professions; and if our principles, and our 
charactera and conduct cannot repel such ac- 
cusations, give them your credence. One of 
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us, now 80 yean xAd, fought in the reVolation 
for his coantry*B independence, and assisted 
in conrention to establish the two constitu- 
tions of Kentucky^, to secure that indepen- 
dence. Is not this some little pledge of his 
sinoeri^, and of the fidelity of those "who are 
associated with him in endearoringto save the 
constitution? 

When did we ever attempt to riolate the 
charter of jovlt rights? When did we erer 
persecute distinguished and faithful officers, 
to supplant them in office? When did we or- 
ganise plans for turning out of office your cir- 
cuit court judges, and clerks, <fec., to fill their 
places with our friends, to whom we had 
promised them? Let those whose consciences 
are not reproached with these things, charge us 
with ambition. We are ambitious, but our on- 
ly ambition is to exalt the character of our 
state, and gire quiet and security to her peo- 
ple; to inculcate habitual reverence for the 
principles of rational liberty; to give security 
to right, stability to Justice, confidence to vir- 
tue; and as we hope to be immortal, the 
highest aim of our ambition, in relation to our- 
senres, is to deserve well of our countiT, to 
obtain the good opinion of the good andf the 
wise, and ensure tne approbation of our own 
consciences. Whatever may be the issue of 
this controversy, we shall enjoy the consola- 
tion of having, throughout, done our 'duty 
faithftilly andnonestly; and whatever others 
may be prepared to do, as for ourselves, we 
will defend tne constitution, and cliog to it as 
the plank whioh, in the wreck of every thing 
else, will save us and ours, in WAR as well as 
in PEACE. 

But this constitution is yours; you made it; 
it is in your keeping. Do with it as you deem 
best for j our welfare. But recollect, *that it is 
the best guardian of that liberty which is 
your richest inheritance, and which it is your 
duty to transmit unimpaired, to those who 
shall come after you. Your judges, although 
they have received no compensation during this 
year, and etzpect to receive none during the 
next, instructed by your votes, and by their 
own sense of duty, will continue, without 
longer suspension, to do your buRiness, unless 



overcome by the governor's army. Protect 
them by your countenance, and all is safe. 

You can LOOK DOWK idl opposition. 
Your voice can stay the paricidal arm, and re- 
deem your constitution from the fiery ordeal, 
unhurt. Do your duty; stand to your integri- 
ty; do not be drawn from your ground; the 
^'new cdurt" will soon expire for want of 
NOFRISHMENT, and your constitution will 
resume its sway, and good old times will soon 
return. But suffer yourselves to be idarmed 
or wearied into inaction; allow your constitu- 
tion to be bartered away by your public 
agents — compromise the sacred principles 
"vniich you have already consecrated, or leave 
them unsettled — ^andj then you will have no 
safety, no peace, no constitution. On you 
hangs the fate of that constitutipn. Qavi^g 
done all that we could do, we submit the is- 
sue to GOD and the PEOPLE. 
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a l^ee ^d mligliUMd people wUl not idirm 




seteatnbute.of eye^y iongue: none tfe aUo-w- 
cd to pep^iire. He fi abo5^' tile law, Tt^\p 
•piMoii'eacpendsite foirccoii die nanistiy. Tfcd 
mmisttr 18 sOule the ^apegoatpf a^ t&d feina 



people: and although one of (h« leaat worthr, 
yet, aa you will fi^d, not the Jwt FltEB.-i- 
Fhe pre-emiaeBce of yoinr stalioA aecurea to 
y<>tt ao peculiar titl* to pergonal imtunitT. 
It meayou tio claim tft infaJUbiUty. It ciui 
iiertjer make your heait more pure, aor your 
head more wiae. It & a high station, and f^t 



. cAK^e.. It Will (ome apeadily 

jv^ vengeance. Afreepreaa wiUanafapiy^ 
gdbre tlu^ bar of pub^c <^inion^ and youjc 
TOMB, yW*iv w new f|»iaod« will be ^thcra pfth 
claimed. 

The law ia above yoQ* It eita make- a gor<i 



of a bad admhaifitratioo. Wheji the subject ^« ^^-- 7 \- -^-' 

fa»l«ti»*.«*;^* ^ .,__ r*^ 'T' '^ J^ «r0or,a»lrell,a8-th«me*t humble piirateeit- 

iiett. feel itc lash ^ita hatter. YottmaytaQc 

of war asd bloodahed^yoa may ^onteBm the 

_ . _ ^ « ^ ^,^„ ^ •v.p^-K- P^l^'« VM«t «ft<l deriM their ^inieQs, hot 

his lipe^-oomplaiarwould 1)e high^j^S I™ *""*'• fe»>^ fiurdistmt when you wfl Uer 



against mA^esty; indeven ,whUst K|s ielirti; •^i*«yJ*B»BLR Top ate renK»iblB te 
burstinawith anguish, his ttmgue mechanical- P^"***^ ??*"*¥*• Y<m shall feel at l«tttth# 
lyfjiculatea. '»©«<( *aw!L<A^Jt£f/' «en«eMihif of the press. • 

-k*\! 7^?' "^^^ are not «i a king-^W atn I, I>tf»ot be alarmed, sir. 1 am not about to 
tAank (rod, your aabgecf Yim are tjie respOn- * become your biographer. My pnrpose is mox^ 
•one servant of a free people; I ani one of these |J»«toble. I propdse on^ to preserve a few 



fhigilaeilitS/asmsmorzalBof yourteorth. I shall 
not draw the miilate tr^ts, and give the char- 
acterfstic tints to your portrait. I shall only 
attempt to exhibit the outline. Even thia I 
could notbeindtced to* do, if you stood alone. 
Sq^ in sketching voti, I shall neeessarif y aasd* 
a^ with fou oh me canvass^ a group not en- 



jrfglery^hen well filled. Its incumbent may ^r«lr unmteiesting to the people of Kentucky, 
be either a.hlessing or a cttrse to his country. Tour office entitles — " '* 

When he is virtuous and int^igent-^fiim yet *" * " * 
wise^-inflexibleyetdecent— Wheaheis such 
a man es a Governor ou^t to be, he is hcm- 
ored— his adtmmstration is beniiicent, and his 
eooatiy flourishes and is happy. But wh«i 
he prostitutes his patronage te selfish ends— 
wh«i, by abusing his trust,. he relaxes the 
UW, an^ encouru[es vice, injustice, and crime- 
when, instead of being the Venerable and au- 
gust umpire between conflicting parties, 
and ^he pure minister of executive Justice, he 
is the dupe imd pander of a little, restless 



you to pecylier notice* 
Tea have identiflidd your name with "re« 
Uef " and ^'Judge breaker." You are the oston* 
Bible leader, though, as I know, only the "Au- 
tomatoi^" of a desperate faction, whose aim is 
des^otit pow^r, whose means are licentious- 
ness and anarchy, and.the tendencies of whose 
principles are a dissolution of the union, and a 
destrueiion of all the ties of morality and jus- 
tice. In your jpatronlige, this psurty live, move, 
and have their being. Your office is prosijtu- 
tod to their ends. You are their organ.-«- 
Threugh yo^i ther speak and act. Therefore 



actum— he Wests his country and lus own ( it is proper to address you, l^hen my object is 
!?^i'i ™ •" *^ V<^<^' aided by the flstteiy I to expose the ambition and counteract the de- 
of all Jns ezpeetanti and parasites, cannot ' signa of your party. In your image they will 
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tee their owb . I address them through jon as good one. It is inferior to that of no state in 
their official iiM>er8oiiatioii. we union. The people of Kentucb^ are intel- 

In a aeries of Utte1iinrhic)rl psAp^fo ad- 'li^en^; their moil is p^ific; thbir cujnate pro- 



diess you; (not in ''a spltitof dedicatidn,) I 



pitiottff: in all these' partienf^^rs they al« emi* 



shall take an occasionalnotice of your ofBcial nently blessed. Yet tbese people — so mucli fa 
oondttct: idiail endeavor to expose the misrep- [ rated by abenificentHeaTen — so much signal* 
resentaticms and fallacies of your late messa- isedby their peculiar natural capacities — are 
ges; and incidentally touch, as I go along, oth- €m)re88ed witn debt; their currency deprecia- 
er topic»»Huch as the origin of the relief sys- ted; their constitution disrec^arded; their lavs 
tern — ^the character and motives of its prcHee- powcrL^; their Uy(% and their property inse< 
tort — the ibeiailft ep^loyed to 9irsta!tf it, ic., eiire; themselves driv<^i to the verge of civil 
Ae. ^ I shall attempt no method-^my only aifn Var; industry -deptired -oT'its incfentives and 
isthith— andthati WilIt^ll,ivh9terernAiybe 'despoiled of its rewards; fraud sanctified by 
th« eonseaiiences. 1 shall deal with ;jn[)u plain- law;tb9 itAproVidpnt livipg on fhe provident; 
Iv. I shall •*natig;ht extentiate, tJof au^nt set the idje fattetiing oil the syeat of. thti laboring; 
aowninmalieekl' . : ' - ' dislumsst baukruptcj cpn^idered honorable^., 

iCy feelings tciwahie you wo not those of a isolv^cy ciimmiJ; rnusing to. j>fi.f debts, a 
private cnem^— X cherish such f^lin^ to\mrd9 badge ol bat^iodsin; att<?uipting ^o ezlictpay , 
no humaA being. Your ^ortdl»^t fafm bben soe^H, meli^, calJe^oppres^iop; the punctual, laboring , 
th<t I consider you a publib en^ftiy to tlie cxsh- ie}ti%eQ, denott)inis]bb(i Aristocrat, tc^; the laay 
stitcrtipDi and I shall treat ro^i as one. I shall' and ' dissolute/ who live by fraud or .stcaltt[, 
not intrude iitto your private concerns. I'havc lauded as patriots, wbigs, republieans; trav- 
no private grievance to redress^-^it la my ooun- dql-s inurdorp^ for their nfionoy, ^nd . no pun-^ . 
trpi wrongs of whi^h /I shall ^xtortiplwn. 1 ijlvpfeiit inftic'teij; citiafeus ;nur^6red'Weekly, 
have nojpenional object. I have Ao nope-^iio and no roardcror h\n\^; ttc fines inflicted oil • 
fean for myself. I desire no o^ce; you have [those who sttpport **<Vf pbipers that he'r remit- 
none that 1 would accept. I am no landhoM- ted; the honest a^aridcd; tlie u'prigut nusera« .. 
er,8tockoiobber, >or money .dealer.* I owe* no ble; the sjat* ^Ggr^tlpd- This is a fiaithfuj, 
money: there is very little Uiie to me; I am not "but very imperfect picture of tnd condiUoii of 
rich;! inherited noforttino^^yonly legacy' our eoiintry. Who so blind as not to Q^e the* 
was a sound coni^itution, and (as I trust) d causes of all ihesc efffcts, in an unjust and un- ^ 
good conscience. I never had any agency in < coustitutional admimstration of the govern-, 
raaldng or boraowing fhoma bank. *I Was ment? PrinciJ^tes arc abi^tract, political liber- 
bom jnKeniuoky, aoa here I wish to die. AM tv 19' speculrctive; pivil liberty it;^ practical. 
laflSk of theffovemokontissecurity; aQ I dov The bcM; form' pf government, cgrAipthr and 
sire of my fel£>w men is justtoe; I am no aria- fboliQlily administered/ will be opprcssiVQ. 
loemt-— Ao patrician; I am tiie frieail of equal The.£nglish donntitution under Charles IX, 
rights and equal laws; of inditstry, fidelity, had attained lucre theoretic perfection than ii 
tho invioLabUty pf coutracts; of ^loral ^n* leyer before possessed; but it was ;ievefpracti-' 
cstgr and oonstituLional liberty; 1 am a rcpub- cally lc>is free or more oppressive. This is at- 
lican; poor, but not a bankrupt; the friend of tribtitable alone to the vic(« of the kin^ and 



the honest poor and of the honq&t rich} the 
friend of religion and of law; of order and 'Of. 
PEACE. I am , si r, ( pardon the egotism ) what 
von ought. to be, an honest man; and what 
you affect to be, "THE TEOrLE'S FRIEND." 

. A PI4EBIAN. 



his partv. The constitutioh of Kentucky is thc- 
^ffctKiarfy one 0^ the best the world e^ner saW; 
anil during your reign, no people wpre ever* 
moyo cursed with, bad law3 and obstiructiovs . 
of justice, than wc have been. 

Is it not because we li^ve in Kentucky ^ 

Charles tbe II, and bis "CABAL?" Charles 

and his party were called "THE COURT 

. ^ -..^ ^ *. iPARTT. ThepaWdls who opposed their. 

TO THE GOVERNOR ELECT OP KEN- fwces, their luxuiy and their, poirersioijs and 

denialH of justice, were called "THE COUN- 
TRY PARTY." The king's party were call- * 
od "the court l^a;ty/* because they were cour- . 
tiers; becauee they were the adherently of the 
king. Thdy exercised a corrupt influence, 
over the judges, and controlled the- adbiinis- 
tration of ju«ice. "The country party", were 
so denominated, because they advocated the" 
independence of tlie judjes and the purity \^ 
jiidif ifd admin istrntiins and wer<^ opj>oscd to 
.the king and his court. Your party iti Een- 
tucky i< "the court potty" — ^I, sir, belong to 
"thccovntry party." Yonrpart;^ advocate tbe 
doctrines of "the court party" in England — 
mine, thoi»d of "the country party. Your 
party are tlic ndhercnts of the executive, and 
the enemies of a pure and independent jndi- * 



Tr^OJCY.— N(y. II. 

" When the vlituoits Art in autltorUythe people 
f^fnee; whtu the leieked bemr rule the people 
laaiifn." 

The vicitj or vLitues of an admiuLstration 
are known by its fruits. Whenever distress 
pervades any country; whenever vice predcira- 
inatcs over virtue; Vlienevcr licentiou»nef;s 
arid crime wanton with impunity; whenever 
the moral aiul industrious are discontented 
with their lot, and alarmeil for their seouritv; 
It I** undeniable, that whoever maybonttfie 
iicad of affairs, or whatever th(! form of gov- 
enmient, there i.s either Home inherent defect 
in the Constitution, rr seme perver>*ion of its 
principles bv maladministration. The con 



stitttti«n of Kentucky is acknowledged to beaiciary; mine arc tbe advocates of the pebp!e 
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UiBir eotfttltiitftfo; and th^ tfpA«£Hutitm«i} ji)^ 

• dieiarjr. Ypli call joofielv^ lrhifi;sl' Ytmf 
prlncipleB are thoste ff thte'oldtcFried ((f'^^g;'' 
land. Tod call u6 tones. Qnt^ are the true 
piailei|]M of genuine, cdd-fasliioaed trhigism.- 

The wbiffs of Bng^and advocated' the du- 
piemaey of oif ceaBtnatioh imd lairi, Jand in- 
sisted on thenidQ;e8'^n^'bo far indegetklent 
as to be able to tipbold tbe'priotkKjbta (^ilui^na 
charta. The iorten were' the defendeiis o^ tibe 
Bnpremacj of the liing orer tl^e j[ttdgfe6, and of 
the dependence Of Judgesr oh^w Vill. ^xkh- 
were the wkigs and tori^rcottft p^tj and 
Gountry paily hi £ft^land, asd su^Ii tbey ai:e 
in ^lentaelcy. / ^ k -^ >. . , v . ^ 

' Ton Inarjr st^al the title of vhi^, yxnl mi^ 
'tfnrocate tfiat of ciHint^ pMt^r, and ^a^may 

• attriaiite to us what you will, tAit 3^bu 'eannel 
iliBgaite't}ie>C0ahtedeit; jrou oaiui4t>ftIte^the 
essence 6f thtngg. Tours anftorj' priiKiiples) 

• Tohr policy that of thecttfyYt paftjr' of Oharle^ 

• *^iB it, ahd ^<ou' du|;ht not to re|Mid|iite ^e 

itave. 7ou ai/d 7otir'*'tabar'^ hav^ brotight 
distress and dtoraee 6n youi* conntr^/' llie 

' vice is yonrs and theirs, and, ^ot th&t ^ cdT the 

' g^tbddj of the, peeple, &r it -their constitu- 
tion. Had. a mor^ wise ^ atid 'upri^ft man 
b6en atthehelni of cmr affiiirs, we riiould* now 
be blessed Vlth '^peace an^ p)/entj;" wc sboiild 
be one people,; and d cheerAil^ nf^rdl, happj 
people. But it has been oify hard fat<f>tol>e 
•under four Way; and^otir'^pestifiTous ptinci- 

' pies have icattei>ed^<liscord and vio« over ^he 

tand.^ Like t^ t?ee' of J«?a, -your official 

' bt^Aitii is pestilence, aiid moral deQolatipn snr- 

todndf jou . You have had tiid power to do in^ , 

'•finite good; you haVe done irreparable ihis- 

• ehlefi You might have* been the father dftlie' 
people and been blessed; yon h&vebeen their 

• wontenemy, and nlay be cursed. 

Accident made you tJiovifcmoJr; your* temper 
has made'yon'an ai^tive and franticpartizlin. 
" You have endeavored io intimidate thejudi* 
' ciaiy, and> ha^e' pevse^utedits ft-ieifds; you 
have endeftvored^to prostitute Uie jud^ent 
seat to ftietlous interests; you have t^eat^ aa 
en^mies^ those who did not assist to miUEe 

• ybu ^vomot. ' You have appointed fe ofBce, 
men notoriously unfit and incapabic. By 'an 

' 'abtise and perversiwi of yoUr. pardoning pre- 
tH^atite, yon ha^e frustrated the ^tdis of ptb- 
lie.'jtiBtiee,' and' 'encOtll'affed disorder and 
erime. You- haver menaeed ^Erar again^ the 
people for not Submitting^as ^'f^Uhfui m^yetHi" 
to TOUT win. You have denied justice, by ob- 
Btitictnig the courts. Yod have endeavored tp 

:^«itenate the affeetjontf of the p^^eple from the 
general government, imd* diaaffect them with 

• me ]>rincip)e» of the Union. You liavo em- 
|doyed youir patronage to influence elections. 

' Y<ni liavd made fro<]Tient and direct attempts 
to fnfluence legislation^ Yon have virtually 
denied the pee|3e the right of self-government, 
ufkleas thev tto as you do, and think as you 

- think. Alt this^ and much more, have^ you 
and your '^oalMd" donp and tried to do* Your 
obje<lt iir self-aggrandizement. "AfiLIEP,'' 
*'OroiC«,'* "KOKEY," tiisae are yoiirwatcb- 
words. * * • 



jThdle -whb jtra fmKiUing «i> ti^ bylioiMat 
f^dttfltry^ mi>8t live on the pMpls'a jMncy; 
tlisy' mu«t ha^e <d6ioes, or rather penaloiif. — 
Those wh0.hnit«r«sqiritfed splettdid lortmnes on 
«iedit, tauet litw<^ the property and IidM^ of 
otiber n^n>; and the hoaest maur who<;'dartt to 
think that the property i^Ouid be enjoyed by 
those tt) whom it -justly belongs, is cail«l a 
•*S^byk)c]|/ an '•aristedrat." Am these thiaga 
"rights Doyou.ezpec^by such meant to ewt 
yoursejlfr or the. suite ovei- which vou rule? 
;No,sir{iiQ. -You .'know you 'essi oe neither. 
tf4istic8 is the attribute of Qod, and shaU be 
respected? No ^vernment ever long flour- 
ished j wkote poUoy was not dictated py jps- 
tico. > Ibt^ot^ommunity cf n paosper, which lores 
nbt'justke; l$r« maa^an' ever enjoy honest 
faofowhodon not do jtittiee and levekvit^ 
precepts. The government whose -maxim is 
justice, is loved by iXA friendaand respected by 
.ita foee.^ I'lier magistrate who is j«8t> i|ke 
Arititidas ar •Caio, , is -revered andvcanOmafed, 
But th'e public functionary who sportf with 
justice, or prdstitutsaita niiniatry to tha uahal- 
lowed ptucpase olhisowu or hia party^aadvan- 
ii|^, iathtf scouT^ of society and theanemy of 
msnkiikd. . " v • , ^ " 

A. man may beoelebrated either for his wis- 

.dom or his fiill^;:hiB virtues or his fanlta.^ It 

wiU'^ your destiny to-be very famous. You 

willlong bo reiatmbored- Your namo -has -al • 

'ready acquired veiy 'extensive notorie^. 

3Lb other states, and even here, your name 
haabeea sigaatiaedby associations with such 
exe^rabftepnntiplee anduafortxmatti incidents, 
as .to be(^e aynonimoua with, almost any- 
thing that is wnm^ or reproachful. Yon 
cannot be ignorant, sir, of this fact: 
'. Thia has all* ^^roWn out of the eventa of vonr 
eventfiiLadmixufltration. ' Your party will be 
thcborth^Aof numy a future legend, thetiiAne 
of » long-lived and giirulous tradition. 'In 
spite iif you , it wilitgo down to posterity. You 
are denied the' opnsolatioha of oUivion. The 
official eminienoe to which you hsaTe crmoUd, 
•demea you tlw • refuge of obscurity. Your 
duuaoter.is impressed indeUihly on the face, 
and will jbte imprinted ^^onspicuoosly on the 
history of Kentucky, firostratus burnt the 
temple of Sphesus, and has emblaaoned his 
name in the light of the conflagration. Nero's 
is written with the blood of the Romans whom 
he slauglitbrcd, and is a^ itumbreal as the re- 
cords of his crimes.' Youm will be more hum- 



ble, but notJoHH memorably. advertised; it will 
be inscribed da. tIiq broken column^ o)' Ken* 
tucky's fame, associated with **rdief laws!" 

'judge- breakers'" and: r— If vourof- 

ficiarportrait fthall never be delineatea by the 
penoifof a Titian, or the chisel of a Phidias-- 
neverthelees, in the wasted stren^h of your 
state, in her violatod vonetltution, lu the tri- 
timphs of vice and Injustice whioh mark vour 
executive caner^ abundaat materials will be 
fbrnished to give to the p^go of history the im- 
press of your likeness. < Oat of the ruins of 
your countxy'a pea6e and vour eouatry'shohor 
w£l> rise your fame. Like the PyTiiiiiida< of 
Xgypt, ita^baso will W Wioad^ its' aftitsda tow- 
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. «rla|{ff In « monU d«MKW viilboiA oae g^eta 
■pot in tiie ^iMerlMs WMtft iftmad, without me 
ny #f uiteUectaal light t^ Irndiaie tli# tort 
nmndiBg glopm of.mulAiffht ^Mfcaeit* nriU 
itand the xnoauiiMot ct yoor .adainiftiffgbion. 
It. win stand isoUted ami ienAy» Your 
'"WHIGS" mij ko^ei anund it aad pour out 
thUir benl^ooa, bj aUtieipitidu; ior auch will 
be ;ihe maa^oleum oifoux i'0OOB,T PA&TT." 
Your admliuatnttion fanoa anew eim in the 
affiura of men. It £a replete with ineidenta— 
but what an tb^? Whoe will poaten^ .find 
thememorialaof thawiadoi|i»or benoTolaiice^ 
or patrioUam <^ thr Oorecnor i^d hia ''oourt 
ytart^V* What good law, what pnblio wogk, 
whatTaa^geofwiae poller wiUilluatrate ^^^ 
memdrable vaignf jLlaal nothing, will bey iai- 
ble but the leara which you hacve iuilieted on- 
the Qonatilntion. 
What a eontnat will your adminiatiation 

;preaaiut te the proud dm ot our tSoottfrand 
ahelbya? Oh,- Kantnehyl vow emt tboo 

I ahall not apeak traaaon. Truth iapetgnant; 
buieut whoBi it may, it muat cfcane. when I 
aea the praatrate eondition of my state; wh«t, I 
aee her daspoikd of her fame and robbed of 
herpeaee> oj'you and your partyv I canncit 
npreia the'tide of my indignatieiu Ko atate 
waa ey^ in a more d^lomhle or perilous pr^ 
dieameut: none eyer ao mudi alntaed by her 
rulera. lahould eonaider longer aileuoecrimi- 
.Bal. Ifo good oiliaeiL <an nOw be neutral*. 
Saoh ahould act «a if his oountry'a fate irere 
aniNMBded on the issue of his sinffle aA>rts; 

we haye suiEraad much and lo^^ We ean 
endure no more. We haye gty)in your ezpeii- 
aenta a ikir and patient tn2. They are em*. 
pyrkal.' They will ruin. us. They haye' 
orought ua to a crisis whidi is pi^gnaat 
with the deatinyofour'stataaad theprospeeta 
of our poaierlty. Thexto muat be uo eyaaion. 
Thero can be ao OOMPROMiaS.^ Ifoial or 
vfaysioal foi«e» industry or idlenesa, juatioe 0r 
IiaentlousDesa» the ebnatitution or your will 
must triumph; and with the aueeesa of the one 
or the olh^, your par^ or mine m ust s ink to 
risenomoriB. . A FUBBIAN., 



oaUed "Esntnokian/' but nowtUa^Ule ia*.lyy 
many,, when Ihey are abroad, eoEubealad, aa a 
Bsproach. '^MoufhgBtkBtmsid^faikmi'' 

iKentHckians arsyetbmye; Sey ale yot In- 
teUsotual; |he^ ^'^JP^ disposed to be just; and 
it Mj^ioes m4 to beiiaye that, ei-O long, they 
wiU proye it The character of a Psopie u 
identflied with thatof their rulers. The rulera 
ei our eiatc^ lor a s^es'of years, haye not been 
mei^ "fearing Qod a^d hatiqff coyetousness." 
Thi^ haye goyeme4 ^ expedients, and not by 
{winciples. They hate addressed the paa- 
sioBS, and not the reason of the people. 

From the reign of a paxly thus o^;eated» and 
of which you art nOw me titultr head, our 
inia(brtu)»es*haye spfung. This is demoostra- 



TO THE QOVBRKHR ELECT OP KSN- 
TUCKY— ITo. m. 

"Oaf WISDOM formtd a povernmaU and 
fmmUte d U to our VIRTUE to ko^; hut our 
. PASSIONS hmve ongnootd U and armed oar 
VICES to mminuin Mc USURPATION:' 

Eantueky, eonaoious of her Worth, onae stood 
ereot and pre-eminent in the Union; alie ia now 
bowed down. She waa proud, because she 
waagreaL 8hewaahonanMi,beeauaeahe was 
brare, wise, and Just. Her goyenament waa 
then the refieeted ima|(e of her people. Her 
rulers wen wise, and just, and patriotic men; 
thej Kovemed according to her eonatlUition, 

and tSs people, were free. and highly diatin- ^^^ : w^ 

luiintd. It was the as#at algnat hoaiot lobe (ate error la aLnostihyiMUde 



blei'and it wiU not be ^ong when uq one i^ill 
coubt or deny it. Yon have inyentea anew 
kind of Myereignt^-~-th&8oyfeflnBigi)ty of thopaa- 
eions* You hare discoyered a new kind of 
liberj^— ^e iiberty of nittuze, not of eoeie^; of 
'the asjri^, not of the dyUiaed man. Thelibr 
erty which our fathers fouvht for, was the Mb- 
er^ of doing right, noijpf doing wrong; of do- 
ing what wo ought to do, not what we will, to 
^1 the liberty of aeeurity« no( of anarchy. 
They jgaye us their nreoepta; they gaye us a 
Oonstitution, to guide us m diffic^^ty and dis- 
tress. , 3ut yiaU' a»e wiser thsn they. Yon 
haye diseeiyered that men need no goyenunent 
— no restnai/gita of conttitution or law. 'You 
haye yielded tp passion thataupremaiqr which 
belongs alone to reason. You haye given 
dominiooL to those tempers and impulses oif our 
nature whidi goyiuminent is instituted alone to 
controL You haye discarded as tyrannieal, 
thoae principles which the ezperience of agea 
haa ptoyen to be the only sure ssfeguatxb of 
socuu order and indivioual security. . You 
hare been endeayoring to iNroye that men sore 
not bound by any politicat.compact, and can 
be governed host without any constitutien. 
Henee^ you haye giyen d'Oyelbpinent and eftct 
to the worat passions, and haye not aultod 
the iiaoral energies of the stats to display them- 
selves, and» consequently, the people have kuf ^ 
fered all the hfinon of discord and yiolsuce, 
and their character, has been sank below .tU 
just rank. 

To eq[>loi^ all the nieanderinga, and expoae 
all the errors of tout party, ainoe thqr have 
hadsway^ would do an Herouleantaak, whieh 
I haye neither time nor inelinatioai. to attempti 
I ahall not nttsnqpt to cleanse your " AUOBAir 
stable;" but the people wiU do it Although 
th# principlea ofyour faetioa haVe been pesti' 
lent and Mnoraluingiyet I am sure the people 
haye inteUigsnee ana yirtue anfieaeat for the 
renovation m both the moral and political eon- 
stitutions of Kentucky. If I am in this mis- 
taken! then I despair of the oonmioawealthk 
To eontriblite to the rectification of your, er- 
rors, and to the reatoration of the body poUtie 
to ita natural and healthfiil tone, is my only 
objeot; and if I ahall in any degrae anecaa d , I 
ahall haye ftilfiUedmy espeotationa. 

I know that it is dimeult to reaaqta with 
pn^diM or eombat intares^ and that inveler' 



r 



TO Tsa oevmroB saw of kjsktuosx. 



i09 



^ThelwigsiiGceBS of Toar.p«rt]riBv.|>olitieal 
plifinbnMAod D«iy«r imte witnonroA in .anv- 
jBitiliied age of the world. In de&anQe of aU 
theleB8on« of ezperienoe; in pppoaition to all 
the i9ttKuq8 of political pbiloaophy; U. con- 
tempt of tke suggestions qC justice and the 
foNcast of wisdoip; you Iiato gone oQt step by 
step* in your career of ezpeiuoienty ui^il, em- 
boldenea by asiopuMiinff «ucce!N> you light the 
torch of civil war, and open your bathes 
against the constitution of your cpuntry. In 
the InitiatiTe efforts of "rdief,*' you were tfkere 
timid and temporising; you &en aw^ened 
tbe hopes of the debtor, an4^2Jolea t2ie cred- 
itor; you in9^ked,you|: de&ns^ ^nd j^misl^ 
Itet your esqpedients should cease with ihe 
emenpeacy* to which yon appealed foe their 
justifieatioii. None hop^d, no one feared that 
yoor system eould be pushett to the extremi- 
ty to wKi<h h has beevi forced. ' Even ^ose 
mho were must 'opposed to its iiioeptiott, and 
prediMd that it would be delude and mis- 
dbi«y6>i:|B, did not finresee that, in ittr bjmeful 
pf og rete , it weuld blight whateyer ii most aa- 
erea among freemen, and at last, after'mliking 
ipoa a^vempr, due to crewn its triumphs on 
t ike ra ins of tne constitn|aon. • 

when the iafataaition wliieh has BMoqaoMuued 
and^ostaiaecT your system, shall subsiae into 
the sobriety of calm reflection^ and fea^on 
•h^ on€fiiB<)^e gp^rern the <»inion8aad aoticms 
of men, ttks Uma duration m the'pi^>er nMlnia, 
and the wondeirol suooess ef the pa|ier faction 
In Kentacky, wiU beloohed upon with uulTer- 
aal astonisluneiit and regret. 



an .nnsitttoral u^ion of the worst awl some of 
the best elements of sooiiety, th^ haye been 
al^le<to go on and triumph, until they yiewas 
traitors lliofie who oppose them. 

Politieal quacks, like medical quacks, are 
apt,i6r a season, to succeed in passine off igno- 
rance for wisdom, and vocifemtion for learn* 
ing. With the greatest confidenee and self- 
jcomplacenoy, they amuse the fancy and sj^ort 
with the credulity of an honest community. 
And never did quackery of any kind make 
such wonderful achieyemeifts as yours, and 
that of ybur political doctors, during the 
last five yeArSy la learning men to live without 
industry, to thrijr^ without economy, to be 
happy withouji virtue, to dudtmrg* debts with- 
out, jMqfuif^ tlii^m, to make fortunes without la- 
^r, td comlnit crimes without fear, and live 
free withoQt law. Ton have a nokrum for 
every diseaae. "StUef** has bten your PA- 
^AyBA, This yoi^ empirics averred to be a 
sovereign remecrr &r every complaint. Jt 
opens ^eey4^ of the blind, unstops the earn of 
the deaf, transfonns eld federalists into new 
democr^, and old tories into modem whigs. 
It can matEieloQl9 wise men, knaves honeB|;» rich 
men foot, and poor men rich. It can make 
gr#at judfjes without knowledge ef law, and 
great politicians without any knowledge at all. 
with tl^is magical. specific, this concoction of 
delay laws and depreciated paper money, you 
hiaye Htovally drenched the people to satiety, 
'until those who have not the stomachs of dogs, 
and the censiitutioas of n^ules, are beginning to 
aauseate* 



' Your party has beep buoyed up hj ezti^-' ' dir, yen wiU kill more than you will cure. 



diaary eacei^onii, and unWorAy and insidibus 
artiiBlce. the unhdy ambition of its ieadeife 
has been equalled only by the servile devotiwi 
sad inezpucable deluaiaa of their foUow^ra. 
Tke deai^ of the leaders was PO\$lCft; and 
tiiay haveck>aked their sel^^k en^ under the 
diagmaes of • charily an^ patpotism. Il^ef 
have plavad on tl^e worst passions of our na- 
iare„ ana bA ve not failed to inv(^ to e6-opera- 
tioa or (brfoearapo^ the best senaibilitiea of 
goodoMn. To the himest debtor they pom- 
laed iadalAance, ,aad better times; to the naud- 
aUftt ana imprevideat, wubj tendered tha 



as ef avoidiiftff paraieaft; to the extn^vmr 

r, they eflbred facilities of enjoyment; to 
lai^, they ieeui^,rest; to l£e cuaaing, 
Ihqr aunaad^ffed the ianonnt As victims; they 
CBCouya^ treachesr oj impunity, aad fraud 
by Isgaliaing ita spoliations on innocence and, 
iada2ry; and thus the^ rallied, around, their 
standard the unproduetive members of society^ 
and gave up justice to passion* 

By other means» they enusted the active 
•appert ol many gpod iaen» And secured the 
aoqaieseenoe of some who were wise and iust 
To snob as these th^ exhibited false cclon, 
and by artful stratagima, concealed their ob- 
Jeota and the tendencies of their policy. To 
tha benevolent* they exhibited moving; scenes 
oi anafortkine; to the generous, pecuniary dia- 
taiaa; to the in«rciftil» tbe bUsainga of chiffitv; 
loHMahiyalraiiA flotittoaf appiasaioa; ta au, 



The doctor mi^ thrive, but the puatient must 
die. She exhibits even now every indicntioaof 
decline and speedy dissolution. You have 
dosed her until she is lean and exhausted; her 
i^stemhas lost its healtl^toue, and its whde 
action is morbid. ICEBCfi alone can save her: 
ABSTlNEDTOH and the "CONSTlTtJTION- 
AL^' 2Vaiewill alone restore her to health and 
rim. 

Your pieacriptions have brought Kentucdnr 
to the bnnk of the grave. The health which 
once fiushed her chJMi is gone. The moral 
tone which once gave b^ snch expression aad 
anitaation, is amost exhausted. The very 
blood of life is ceasing to circulate. You nrast 
desist* Her constitution, although much 
sl^ken«is not destroyed. It is recuperative. 
Let it alone, and the "sis medietirix nahtr^' 
will restore i^ until Kentucky is herself again. 
Let her alone, and she will revive, and her 
proipecta will revive. 

The course of yeur par^ has been selfish, 
ut^ust, and disinmuous. By the party I 
mean only the head men. You made replevin 
lawa which you intended only for the benefit 
of yourselves. You knew they would not ben- 
efit the poor and honest debtor. You knew 
that noae would enjoy their advantages but the 
crafty and dishonest, and tick bankrupts. I 
sav nch bankrupts, for such "gentlemen" we 
au know we have among ut . 

You made paper money, which you knew 



Mnaiva l^opaa and co^eetalMma; and thits» ^ (would sink in value, and answer no just or 
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'Iiai68t ptupose. I(i yrBS'jo^T intOest to de- 
]M«cfftte it, imd yon did it. To enable a few 
of yonnelTesto live on forttines puMHased on 
credit, or on money borrowed frbm* bankd or 
individoals, and thug ruin many families dis- 
posed only to live* honestly, you aboli^ed 
the cat sa. The effects har^ been ^nt w^rc 
intended. There are manr (tJug are aW'tohijfg*') 
wIk>, by their «rtdit, had afSCumVlMedTast' es- 
tates, and exempt fi'om all coercion, have re- 
fused to pay' one cent t6 those to whonr their 
property justly belong[8; but enriched by their 
povertr, treat them widi scorn arid -densien. — 
' Even tne wanton and maleyolent ai'e licensed 
to commit their depredatioijB ^n property, and 

Sersonft and chariteter with impuniiy< Asbcmn- 
f el tnay bum yopr houae> onoot jfr6ur hordes 
or slander your daughters, and relief laws al 



a l^ood barigfain. ' If We' had done this, yoa 
Would have l^fb othefs (as indeed afMT'aU 
your ndis^, yoTu have done) to shift for them- 
selves and Work out^ totir own salvation. 
Then we should have ^n6 on at othw states 
have done. Like them, we should now be 
profiipefons, rich;ahd happy; ottr character tfn- 
sullied, our curreney aJsundaAt and good, our 
Hberties secure and our eotfstitution unmaimed . 

Ifyout relief system had been intended as 
70^ pretended that ^t was, |Qr those who most 
needed and beA desen^.ed its aid*~the unfor- 
tiina'tQ and honest — ^dxen its enormities woi^d 
havcfiound som^' palliation in't^e pl^ of hu- 
manity. But ii;' was intended fdrnch *'biak* 
rupts'^aud broken down pbHticiantf, and t)iey 
h|ivi9 indeed been ]fi$li^Ved. 

You h^ve been rellevedv sir. The ^aper sys- 



low you 'no rcpkration>, unless he choiosefs'ta x^t j . n^ ^-v- 

grvelt. This fs"/i6eky" with avengeance. ^m has -piade yen a (fcvernor who W not 
The entire loss of depreciation in^our pa- .J>«ej^aljfy> '^Jf aj 

per, has fallen on honestlndwitry-anrfthereV ^w ^^^.TiSt'^^iS[''U\ J^ ^ "^ 'S!!?' 
ihaveri and money jobbers have^made fd?-' l^^fu?^^ ^^^i^^Ii'^i ^ -influsnce, 
tunes. The poor have becbiAe poor«r-^the ^^ have.enjoy^ the bles^edpess of obspu- 
rich richer. And whilst industrr has beeftre- "'^•**^®^*»^- . *. 

laaced by insecurity and unproauctiventos of - ^* i^** made tnanv honest men poor, and 
iterewlirds, keen-eyed Bpecnlation hfts preyed many mean men rich.' It has robbed labcr of 
on the necetisities of thfe unfortunate, and' de- itBeaming»>^i>d.^iv«iapletdor and weallii to 
apoired the ignorantf and Tinwary. The com- l^rofli^acy? These things we oftl know, and 



there^re'detoUawili beomitted. 

WhM otiier relief has youf system admiiiia- 
t^red? Nftne, I say; and ^e people wijl all 
say so too, btfore they':are relieved of your "re- 
lief." Theamegatedebt' of t!hA state Is not 
diminished. It i^ only tr^nkfferred. There 
may not be as many larse delits, bu€ I3iei^ are 
more small ohes. The "biff mm" have slt^PP^ 
tmt, and the cbmm'on'men inaudt now l^i t for 
thetnaelves. -^ ^ ' 

How arothe debts dtic y'ouV bank to be pyisd? 
How' are your debtors to b^ relieved? 'You 
havd sedt^cediiiost of th^ to* inpur the debt« 
which theynbw owe! "Will you enable them 
topaythemt ^pi H Is too late. Thodefor 
whonrr^ief laws w^iib passed, - are relieved ; 
and all oth^mustget relief as they can; 

The crisis of diinculty and dists'es^ is now 
jtifit approaching. You have adntrnisterfed 
anodynes; butihe disease is not eradicated; it 
ih aggravated- Relief is more nec^sary sow 
than ever it was. The paper system is wind- 
iiij? up. It must' cease; and convuhion miist 
foUow. Then, ^nd not till l^eh) Yen and votir 
party will be jusrtly appreciated. Then all 
will d^cletii^t the relief flrvstem was aristocrat- 
ic, unrastand ruinous. Then wiM they asc^- 
tain that hon^ty is the best policy^^-^hat the 
only roiuedy for hard times is Dr. Ffankllft's 
remedy— industry arid ecoifomy; to buy less 
and sell m^re^ to avoid tiPedit, and r^uce Hie 
c^penditnre within the incoiti^. The pebpla 
who live in <!onfonmty to these frUiin maxima 
will never want relief. Ther "will prosper^ 
Those^ho disr«?|^d them-, and repose «n poli-^ 
ticians for relief, will' ncfver prospery and all 
the relief laws Uiat all the riditf nien hi Uie 
worid' could enact will not avail* Tdninay 

, ^ as well ejqpect to make men happy without 

nmn phould faaT0office0» we Bhould bavemade iTiiltie, to nch wilhontindaiti7 and''firQgaiiiy. 



mon country people haTe bee&^cdEdpelled to 
pay their debts: and rieli^ laws, instead of fa- 
cilitating payments, have 'bflly rend^ed them 
more difficult and oppressive. But the '^rich 
bankrupt'" has lived m splendor and security 
on the spoliations which your laws ^ncdu'rage 
by legalizing. You have made it the interest 
of men to* violate theif mo^t aolemn contracts, 
and live by fraud. M&li Ita^ lost confidence 
in hit fellow man; ini^amal commet^e is stag- 
nant; foreign trade tin^qual and linptodubtive, 
a|priculture Respondents Yirtqe proscribed, pa- 
triotism in despair, ^o doubt the skill oi re^ 
lief doctors is heresy; to questidn their recti- 
tude, aristocratic; to resist their prescriptions^ 
usuipation; none are republican who dd not 
think as they think; andtact ais they act; none 
free who are controlled by the obligation^ tk 
law or conscience; to compel men to do'riffhtis 
tyranny— to aJlow thtem to do whaWer into 
efet or passion protnpts is **LibertyM* • 

Here you see some of the fruita of your 
bltosed systejn— -licentiousness and anardiy 
reigning, reason dethroned, conscience stiilea, 
industry' and economy l^ughedout: of cotin^ 
teoance, old-fashioned republican virttie and' 
simplicity spumed, the constitution mocked, 
and your lom substituted in its place. '^Passion 
has indeed engrossed the »:ivernmeni}, and 
armed our vices tQ maintain t^e' usurpation." 

If it h^d been agreed about ^ve years pAst 
tq pay the debtd of li fervmen whom you know, 
and aIIoV another large connection whon\ you 
also know, and to whorn^ X shall hereafter al- 
lude again, to keep about $100,000 which they 
owed, we never should have been afflicted 
with your rcdief laws. I thought then, and 
now I know, that by paying or wiping off the 
debts of these' men, and consenting liiat af fim 
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Y«a (Manot revexvcsthe deel^eee of HeaTen. 
Ddtf fand united happihe^^ ifrhh virtoe, and 
WMum'Witli labW. A community is an aggre- 
gatioB of i1)(tiyidua!s, and'wkaterercontrib' 
utea fa Ibe velf An at the in4iyidaal3, advfmoes 
that oi the state. -We \^ill learn i^risdom by 
exp4ininckf and profit bj afiiotien. In the 
cireamYoliition of batpan affidrs; your party 
will five place to wiser and better ^itatSestnen; 
and uien our state will begin to' lodk up, and 
the people to smile with peace and plenWf. 

APLEBIAN. 
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TO THK GOVBRNOR BLBCT Of KEN- 
TUOKT— No, IV. 

**Tbe la^s of a countrt ought to be the 
standard of equity, and calctdated to impr^s 
on'the minds of the peoiple thc( mofal to well 
as 'the legal obligatioiis of reciprocal jastioe. 
But tender laws of any kindr operate to destroy 
morality, tod t» dissolve; b^ the pretence of 
law, what ought te> b^ the 'principle of law to 
aom^irt — iieciprocji^ justice between iban and 
man; ind^ the pumshmeqt of a fnember who 
would m6vo for such a law ought to be' death." 

Tom PAnnS; 

AH attempts to mUke money oul of paper 
haT^ been aboitlvd and mischieTous. The 
G(ennan ' e3tpressed a voluide of . expcricmce, 
wlten he said, '*%nonhf is montyy and j^per is pa- 
p€it'* Papelrmaybe sonfetLoies a convenient 
and T|s^fnl represeiitative of money/ but it <3an 
never be' more than the effigy; and when il does 
not represent a raetaUie fund into which it may 
be' instantly aiid certainly converted, it is a 
f nwd en i<ndiistry and a nn)sancf<e to society. 
The paper of Kentucky has not. even the sem- 
blaehce of ittoney.- It represents nothing ercept 
thdauppMed credit of the state. This is too 
indeterminate and intangible to give it the 
quality of the vaiuto' of- n^oney. If tho people 
of 41ie United 8tate» had not been severely af- 
flicted ^iik a paper m&nia, durinsf and suc- 
ceeding "the reyoiatfon," there might b6 s^me 
excuse for the paper system of Kentucky. Pa- 
per money lAtdoeen pr98cribed, by the political 
economist^tbe citizen and the pnilarrthropiBt. 
It will ever be deleterious. 

Had yoti and your party fofgdtten the senti- 
ments of American statesmen and patriots ori 
this subject? Hlid you forgotten the history of 
paptf money? Allow me to offer you sodie 
short extracts from an essay on this spurloits 
enrreney, by one who, although \iXi w^s an infi- 
del in religion, was one 'of the revolutionary 
oracles in politics; whose pen was supposed to 
ha^c done more for American liberty than the 
sword of any warrior, and who was supposed 
to have written what ^anklin assisted in dic- 
tating. "This man' is no other tJian **Tom 
Paine." I give yon the following: "One of the 
evils of the paper currency is, that it tunis the 
whole couttry mto stock-jobbers. Thcprecari- 
ousnesa of its vaJue and certainty of its fate, 
continue to operate, night and day, to produce 
tJbii destructire' effect. Having ao real value 



id itB^,it depends for BupiK>rt upen aoeident, 
capribe> and- party; and as it is tie interest <^ 
Sonne to depreciate, and of others to raise its 
valub, ti^ere is ft continual invention going on> 
^ai destroys the morah of the eountiy. It 
was horrid to see^ and hurtful to recoUeet, how 
loose the principles of justice were let by 
meaus of the paper emissiouE: during the war. 
The (experience thon had, should be a warn- 
ing to any assembly how they venture to! open 
sueh a dangerous- door again.'' "There are a 
set of men who go about making purchases 
upon credit, and buying estates they have not 
wherewithid to pay for; and having done this, 
theiif next step is to fill the newspapers with 
paragraphs of the scarcity of mon^y and the 
necessity of a paper emission; then to' have it 
made a legal tender, in pretence of supporting 
its credit; and when out, to depreciate it as fm 
as they can, get a deal of it for a little priee, 
and cheat their creditors; and tiiis' is the con* 
cise history of paper money schemes." "As to 
the assumed authority of any assembly, in 
nlaking paper money a legal tender. Or in other 
language, a coKPULsrvEf fatvxmt, it is a most 
presumptuous attempt at arbitrary power. 
'There can be no sueh power in a repuolican 
gbve>7unent; the people have-no freedom, and 
property no security^ where this ]»'actice can 
be acted; and the committee wlio shall bring 
in a report for this purpose, or the member 
'who moves for it, merits impeachment, imd 
may, sooner or lUter, expect!" "It was the is- 
suing of base coin and establishing it as a ten- 
der, that was otfe of. the principal means.of 
fiaaJly overthrowing the power of the Stuart 
family in Ireland." 

fiuch was paper money in former times— 
isucK will it be m all times. The same causes 
must product the same effects. The wisomen 
who adopted the federal constitution, intend- 
ed to put it out of the power of visionary or 
bad men, ever to visit tne people with the de- 
vastations of a depreciated paper currency. 
They had seen aqd Mt what we nave seen and 
now feel. And you have their sentiments, in 
>ABt, In' the foregeing extraets. Then it was 
patriotic to hate paper money and its project- 
ors — now it is treason not to defend the one 
and idolize 'tho other. 

Tour relief system has achieved just what 
itiighthave been en>ected,'^nd what it was in- 
tended to efibct: It hsCs revolutionized tho 
state; it has ruined creditors; it has injured 
the honest debtors; it has enridied the fraudu- 
lent, and made small men great; it has made 
you a Governor, and John Kowan a Senator. 
Great and magi6al must be the engine which 
can achieve such wonderful results. 

In your bold career, the constitution was no 
obstacle. "That is only paper" the breath of 
the people made; "the legislature can destroy 
it." But you met with a stumbling block in 
tlie judiciary. The judges oi the court of ap- 
peals had some conscience, and they refused 
to co-operate with you in your work of injus- 
tice, 'and confusion, and constitution bi^aking. 
They then became tyrants and kings, and 
must be put out of your way, or the people 
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woaM be enftUTadi To co iwiai— to jour 
BchemM of LEGXSXiATrVIB SUPBSKAOY, 
jou riolated the eonstitation «nd conTilaed 
the country. Tou hare said that the "(jmnip- 
otence of parliament" in ireedom. Mr. JefBBr<< 
son has said ti^at it is despotism; and the I)6» 
claratioB of Independence psoclsims it twuk- 
irr. 

You say, that senrilOf dependent judgesi ure 
essential to the liberty be the people. The 
whigs of England and the whigs of America 
hare said, that nopepple can be free without a 
pore and independent judiciary. 

You say that honest judges are daagerou^. 
Mr. Madison, and the wisest American stf tes- 
men tell you, the legislatiTe department is that 
from which the j^eople may spprehend danger,, 
and against which they should eschaust all 
their yigiUnce and all their precaution. 

The sovereign pewer is lodffed.in. Kentucky, 
where it ought to be, in the body of the peo- 
ple. They are all equal in rights, and may hp 
so in power. The great paramount law of a 
repubuc is the public good. The law of a des- 

Sot iehis WIJUL. And that government is a 
espotism in which the will (J the sovereiffa 
is the supreme law, whether that sorereign be 
a king or a parliament. ' Will you pardon me 
for ebtrudine upon your attention another ex- 
tract from Tom Paine? H is as follows; 
- "The administration of a republic is sup- 
posed to be directed by certain fundamental 
principles -of right and justice, frofn irhich 
there cannot be any deviation/' "The foun-' 
dation principle of 'public good' is justice, 
and wherever justice is impartially adminis- 
tered, the public good is promoted, for k is to 
the good of every man, that no injustice is done 
to him, so likewise it is to his good, thatfhe 
OTtttC^^^bich secures him should not be vio- 
lated in the pemon of another, because such a 
violation weakens his .security, and leaves to 
chance what ought to be to him a rock to stand 
on"-— ''the peo^e renounce not only the des- 
potic form, out the despotic principle, of be- 
ing governed by will and pmoer; ana substitute 
a government oi juttie^' — ^"they renot^pce, as 
detestable, the power of e3(ercising any speciea 
of despotism over each other, or of doing a 
thing not right in itself, because, a majoritv 
may have strength sufficient to accomplish 
it;''^ "in this lies the foundaUMi of the repub* 
lie; and the security of the rich and ponsola- 
tion of the poor, is mat what e|ush roan has is 
his own; that no despotic sovereign can take, it 
fr<Mn him, and that the comm<m cementing 
principle which holds all the party of a repub- 
lic togethef^ secures him likewiJBe from the 
despotism of numbers; for despotism msj hfi 
more effectually acted by. many over a few, 
than by one over all." 

This is the language, not ef Paine only, but 
of the patriots of the "Xtmet that tried men'$ 
MuU.'* Sir, to be free, men must sovem, and 
be governed, by principles settled py the mu- 
tual consent of the people. They must bo 
governed by a CONSTITUTION. The writ- 
ten constitution is the compact between them, 
to which each looks for securify. Why do 



men enMr into mA « ccMBMit? It ia-baaaafe 
without it ike weak mar be opprssaed Vy te 
8trony-4lM few oTamm by the bumit- & the 
many haive tile ricfat, pobrithetanainff thia 
cdmpaat,]to doaa tSey jplaase, what iscdb«bsd 
by the oompaett' Notliiiiff, exipept dela^ 
nen.. U exhibits the -shaacw of ffBadom*, 
whilst the aubstance ia gone, and althouffh 
there ia a conatitutioiif the gover9ment la ue 
worst of all deapptlime; so say all wise and 
goodmeB* 

The will of the sovereign, yon say, is liberty. 
I sar it is tyranny. Ygu say that the will of 
the legislature is the a«pn|ne law. I aay that 
the constitution is the supreme law. This 
cenBtitoti(yii pxl^iibeathe laadlpai^ oL liber- 
ty, and whenever tfaesejCre Iransoei&ded by the 
legislature, or $ majority of the people, the 
weak and the poor haye no refuge from inji»»> 
tice but in iMMVwetfsn. 

Your relief eystem haa been marked, ifkk 
many outrageaon the principle of republicaB 
government. Thciddetrines which eu^taia '^it 
are subversive of every principle of constitu- 
tional security; they ere the doctrine bf des- 
potismr anda dMjytism the more to be detesti> 
^, because it is disguised, in t^ garb oif re- 
-puBlicanism. "Hypocrisy is \^ hqml^ 
which vice pays to virtue." Your whole sy s- 
teiti bus been full o£dnplicity;it Jiaa beeni»- 
plete with aristoon^y ; it has tornea Xei^tneW 
politics "Wf9ng*9id4 •uL J^ohii Rqfwan' juHJl 
Joseph I>esha are noV the leadere of tha 
'ftsAMs/" aqd Isaac Shelby knd Richard Tay- 
lor head the celupiu o( "tmn!" By audi 
profanation of the sacred principles o( '76, 
your system is kept in being. It changea the 
nam<|e ,and very essence ef thines Jt haa 
madcrold federalists excellent repuweaoe, and 
the old republicans fedteralista. It njia united 
the mbst«aiscordaot elements, and brought to- 
gether the most opposite eztrtee of formet: po*> 
utical opinions, pign who hiive ever bee* 
virulent enemies, uA now agree on no other 
subject, act in cordiel conceirt, wilh a vigor 
that cojild not be exceeded if their eternal sal* 
vation were at stake. <■ 

Who could have believed, five years aen. 
thet John Rowan, Qspiye M. Bibb, WilliamT. 
BarrV, Sam. Davis and Joseph D^a would 
ever he cordial personal friends, and b^ong to 
the same political school ? Yet euch we know 
to be historic fact; and we know, too, that th^ 
call themselves republiosAst yes» all of them, 
good republicaUBi . 

This is most impudent and sacrilegioua. 
But still, relief men profess to believe it all, 
smd look to these oracles for precepts of dec 
mocratsy I From such deme<racv may the Qod 
of Abraham, and,of Isaac, and qi Jacob, deliver 
onlraffed and deluded Kentucky. John Row- 
an and Samuel Havis, of "alien and sedition 
law" memory, and their company jof political 
managers, greeted as the apostles of republican* 
ism! as whigst! And the patriarchs of the po- 
litical church— its Shelbys, its Taylors, ito 
Bowmans, heroes of all our wars, founders of 
our Uber^-^^he whiss .of '76, the republicana 
of '96^-the8e venerame patriota are aenounoed 
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as tories, anstpcrato, fedpralUts! Such are 
Home of the achi^vemeuts ot relief, and such the 
infatuation which attends its career. Well 
might Jefferson hare predicted that federalism 
would supplant democracy, by stealing its 
garb. Where are Uie principles of '76? Are 
they entombed with the sages who consecrated 
them by their wisdom, and' the heroes who 
sealed tliem with their blood? ^aye we, their 
sons, so far degenerated in virtue as to despise 
those principles, or in intelligence, as not to 
understand ihem? If so, liTOrty is a phan- 
tom — free govcmiuelit an' Utopia. Recent 
events in our state are alarming. Either the 
Declaration of Independence is not true, or 
these things must be the products of chance or 
mystery, and will not last. 

Vou have amused the people with your new 
expedient; you have tempted their cupidity; 
you have placed on their hopes; you h&ve de- 
claimed in mdefinite terms aoout liberty, 
egvality , supremacy of the people, the tyranny 
of judges, <BC., while your principles are the 
oppoeite of yourprofeilftion, as yoiir acts ancl 
their fruits will prove. These have been the 
means by which all unworthy men have ac- 
quired power. Pisistrates preached liberty 
and equality— was the friend of the poor — de- 
nounced Solon, and other patriots and sages 
' who were in his way, as enemies of the peo- 
ple— their vanity wais flattered, And their cre- 
dulity yielded — and their country was subju- 
gatea to despotism. So acted Julius Ciesar 
and Oliver Cromwell, and Bobespiere and his 
Jacobin club, and so have done the GoTemor 
and his "cabal." 

Your conduct is not without example. Histoi^ 
furnishes many such cases as yoip*s. Ail ambi- 
tious men, whose merit will not sustain their 
pretensiouH, have reached the confidence of thei 
people by the same avenues, and rewarded it 
with the like treachery. Read the following 
extract from an able work on the causes of the 
downfall of the ancient republics: 

"As the lust of domination can never attain 
its end without the assistance of others, the 
man who is actuated by that destructive pas- 
sion, must ef necossitj striye to attach to him- 
self a set of men of similar principles, for the 
Hubordinate instruments. This is the origin 
of all those iniquitous Combinations we call 
faction. To accomplish this, he must put on 
as many shapes as Proteus; he must ever wear 
themasK of dissimulation, and Uvea perpetual 
lie. He will court the friendship of every man 
who is capable of promoting, and endeavor to 
crush every man who isT.apable of defeating, 
his ambitious views.'* 

"The man who aims at being the head of a 
faction, for the end of domination, will at first 
cloak his real design under an affected zeal 
for the service of the government. When he 
has established himself in power, and formed 
his party, aH who support his measures will 
be rewarded as his friends, all who oppose 
him will be treated as eiMmies to the^ govern- 
ment. The honest and uncorrupt citizen will 
bo hunted down as disaffected, and all his re* 
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monstrances against maladministration will 
be represented as proceeding from that prin- 
ciple." "The faction will estimate the worth 
of their leader, not bv his'services to his coun- 
try, for the good of tJie public will be lookt^d 
upon as obsolete and chimerical; but his abili- 
ty to graiify and screen his friends, and crush 
his opponents. The leader will fix implic- 
plicit ooediencc to his will as the test of merit 
to his faction ; conscquentlv' all the dignities 
and lucrative posts will oe conferred upon 
persons of that stamp only, whil8.t honesty and 
public virtue will be standing marks of politi- 
cal reprobatidn. Conunon justice will be de- 
nied to the latter, whilst the laws will bo 
strained or overruled in favor of the former." 

How perfectly descriptive is the foregoing of 
your faction? If it had been prophetic, it 
could not fit you better than it does. It was 
the language of experience. It is a portrait 
drawu by a master, from all the history of the 
world. It represented the demagogues who 
have, from time immemorial, deceived the peo- 
ple and ruined tltem; and it will represent all 
su£h vermine as long as human nature shall be 
depraved. All republics have gone the same 
broad road to ruin. Atid whenever the resem- 
blance of the foregoing picture is seen in any 
combination of men, ^nder any mask, it mar 
be known for a certainty that that party is . 
leading their country to the precipice. 

When I call your party a faction, I wish not 
to be misunderstood, and mean not to be mis- 
represented. That it is a faction, a desperate 
faction, its acts prove, when compared with 
the foll9wing approved definition of faction: 

"^v a fdcti6n I mean a number of cttisens, 
whether atnounting to a majority or minority 
of the whole, who are unitea and actuated by 
some common impulse of passion, or of inter- 
est, adverse to the rights of other ^sitizens, or 
to the permanent and aggregate interests of 
the community." Pubuus. 

All who belong to your party are not ani- 
mated by factious motives; many are allowed 
to be honest. They are deluded by the wily 
artifices of the leaders; but still they are a fac- 
tion, "o paper faction." Pardon me for obtrud- 
ing on your notice, from the pen of another 
wise man, a sketch of the delusion and desper- 
ation of "a paper faction." 

"In spite or national beggary, paper money 
has still its advocates, and probably, of late, 
its martyrs. In defiance of demonstration, 
knaves will continue to proselyte foOls, and 
keep a paper money faction alive. They (the 
people) will remain as blind, as credulous, as 
irritable as ever; ambitious men, and those 
whose characters and fortunes arc blasted, will 
not be wanting to deceive and inflame them 
openly or by intrigue." 

This was written of the continental paper, 
and in particular reference to the debtor faction 
headed by Shays. And why should it not ap- 
ply to your paper and your faction? It 
does exactly. Wnat should'be in that Shays? 
Why should that name be sounded more than 
yours? Write them together— yours is as fair a 
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name; sound them, itdotb become the mouth as 
veil; weigh them, it is as heayy; conjure them, 
Desha will' start a spirit as soon as Bha^s" 
But the constitution was too strong; for Shays. 
It will overcome the Gorernor. The people 
put'down him, and they will subdue you. He 
fed an insurrection ag^ainst his government to 
enforce paper relief. You propose to lead to 
insurrection against our constitution, to effect 
the same purpose. • 

I know, sir, that you have denounced the 
paper system, and the relief system, as ruin- 
ous and iniq^uitous. I know that you have 
claimed ment (as you said) for being opposed 
to tiiem. You have said tnat they were un- 
constitutional! Yes, sir, you have said pub- 
licly, "the relief system, or at least some of it, 
is unconstitutional," and will not dare to deny 
it. If you do, I am authorized to ^ay, there is 
abundant proof of the fact. I know too, sir, 
thai you have said, "I am noludge breaker. 
The judges of the cevrt of appeals have a right 
to declare legislative acts unconstitutioual; and 
it is their duty to do so, when they belive so; 
and for an honesl opinion they should not be 
removed from office." This too, I say .on au- 
thority, can be proven. Indeed, you have been 
publicly charged with these things, and they 
• nave not yet been denied. Still you do all you 
can to enforce this unconstitutional system, 
and degrade these honest judges. For this 
you were elected; and, whatever you may say, 
I am disposed to judge you by your deeds, i 
never believed that you were, at heart, friend- 
ly to relief, or relief men. You have not the 
benevolence or the sensibility for distress wliich 
diCTifies the errors of a cordial relief man. 
Wnose misfortunes did you ever alleviate? 
Whose distress did you ever relieve? What 
widow's tears did you ever dry up? What or- 
phan's cries did you ever hush? What poor 
man ever blessed your bounty? What occu- 
pant holds his fireside by your favor? Your 
foi'tune is ample; out to none has it adminis- 
tered relief. Yet relief elected you, and you 
you are pledged to enfoice it ^'through scenes 
yet untried." 

If you arc opposed to the paper system, what 
is your object* What do jou meaU? Why so 
much noise — so much violence? 1 will tell 
you, sir. Your ambition craved ihe office of 
Governor. It was impossible for you to suc- 
ceed, unless you couid be taken up by one 
party, or the other. It is said that you oiSered 
yourself to the constitutional party, and that 
they (as a matter of course) rejected you. 
This I do not know, but have often heard, 
and do believe. You then gave in your 
adhesion to the other party, who are ever 
roady to make, and to receive proselytes, 
by any means. You then became the bosom 
friend of men whom you had hated, and who 
had denounced you publicly. The whole par- 
ty voted for you; and many of the other party 
supported you because you told them that you 
wereno relief man, no jnd^e- breaker; and tnus 
you became a governor. To consolidate your 
new party, you have spared no pains. You 
have done everything which they could desire, 



and even more than they approve. You and 
they have slandered the judges; you have,tra- 
ducejd the old patriarchs of the age; you have 
profaned the name of Jefferson, ana Patrick 
Henry, by prostituting them to your unholy 
purjposes, and subscribing them to doctrines 
which they have been eminently disting^ahed 
for combatting and decrying. You have kept 
up a tornado ever since your election; and, I 
repeat it, the government is given up to the 
passions of mem AU this lias been done, and 
IS doing to secure money, office and power, to 
those who, -by fair and honest means, could 
never enjoy either. And yet you call your- 
selves republicans, and tliosewho will not do 
you homage, tories! Db you know what you 
are doing? Every state in the Union is opposed 
to your party, and astonished at its success. 
And * have the i>eople of the whole United 
States become tories? Ha'^e they all become 
traitors to the principles of 76? Are they all 
enemies to popular government and to liberty? 
lio, sir; it i»-you that are the apostates from the 
old school— you that are the enemies Of equali- 
ty and freedom. The people of the Union 
look on your course as one tending directly to 
anarchy and confusion — as subversive of order 
and security, and therefore they deprecate 
vengeance on your ambitious leaders. l*hey 
know the value of liberty, and they know how 
alone it Is to be preserved, and they know that 
you are driving us on the^high road to ruin. 
• Suffer me to offer you one more exti'act from 
the productions of a wise man, on the delusions 
and distractions of a debtor faction in the U. 
States, shortly after the revolution: 

"To a philosophical obsei-ver, thfi present 
confusion will afford an inexhaustable fund of 
astonishment and concern. He will behold 
men who have been civilized, returning to bar- 
barianiam, and threatening to become fiercer 
than the savage children of nature, in propor- 
tion to the multitude of their wants, and the 
cultivated violence of their passion^. He will 
acq them weary of liberty and unworthy of it; 
arming their sacrilegious hands against it, 
though it was bought with their blood, and 
was once the darling pride of their hearts; 
complaining of oppression, because the law 
which has not forbidden, has not also enforced 
cheating; ondeavoring to oppose society against 
morality, and to associate freemen against 
freedom." 

The pany here portrayed were such precise- 
ly as yours — ^their objects the same, tiieir argu- 
ments the same. The liberty which they op- 
posed wa^ the liberty of tlie constitution; that 
^hich they vindicated wastlieir own arbitrary 
will — ^the liberty of doing whatever they 
pleased. Paper relief, legislative relief, was 
more necessary then than now, and would 
have been more excusable. But it was de- 
nounced, and its advocates silenced, by the 
virtue and intelligence of thote who wero wiser 
and better than we — by men who have given 
us freedom — and some of whom you now slan^ 
der, by employing your name In support of 
your wild doctrines. 

Other states are going on prosperously. 
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without a Desha or his republicaiiism. They 
are much happier, and freer too^ than Ken- 
tuckiauB. But they have not discovered your 
new; liibde of making great men — of living 
without work, of happiness without virtue, of 
liberty without law. 

^ You may go on careering over the constitu- 
tion; you may enj[oy your ephemeral power, 
and not over the rights of the people, and the 
character of vour state; but I tell you, the pa- 
triot's and tne poet's malediction await% all 
those who rise on the ruins of their country's 
constitution and peace — 
"Oh^ is there not soqite chosen curse. 
Some hidden thunder in the store of heaven. 
Red with uncommon wrath to blast the wretch 
Who owes bis greatness to his country's ruin I" 

PLEBIAN. 
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TO THE GOVERNOR ELECT OF KEN- 
♦ TUOKY— No. V. 

« 

''Innocence thaU make false accueation blush, 
and tyranny tremble at patience." 

Your relief system, conceived in the spirit.of 
injustice, has oeen nourished by the sweat of 
the laborious, and i)lunder of tho Jionest. 

To consummate its ambitious ends, it be- 
came necessary to slapder and degrade the 
judges of the court of appeals; and in the 
w<nrK of defamation,, you and your "cabal" 
have proven yourselves worthy of ydur voca- 
tion. In calumny and falsehood, Kivington, 
Callender and Cobbett, have been outstripped. 

You have htui the hardihood and impudence 
to charge on the judges, sins of whicn your- 
selves were guilty, and the pernicious effects 
of which they and their friends were endeav- 
oring to counteract. You hated them because 
they were honest, and dreaded them because 
they would not be intimidated and could not 
be bought. You saw that they must be crushed, 
or you and your leading coadjutors must sink 
to that infamy to which you havo striven to 
reduce them. Your crusade against thejudi- 
dary has no parallel in the civilized world. It 
can plead no apology of misdirected zeal for 
the public welfare, or of honest infatuation. — 
It was barefaced ambition which prompted 
you, and your reward was to be the delight of 
standiog on the ruins of your own hands, and 
domineering . over the constitution and its 
friends. But the drama is winding up: and 
Toamay feel perturbation for vour own safety.' 
The graves which y6u have b^n digging for 
the judges must be tenanted by yourselves; and 
you must swing on that gallows which you 
have erected for the virtuous and innocent. 
R£MEMBER HAMAN and MORDEOAI. 
Enow, that however much you have tyrannized 
and strutted, and puffed with a little brief au- 
thority, there is a power above you, and that 
that power WILL RULE; malice will be dis- 
appointed of its victim, envy of its reward. 

You have subjected the judecs to tlic ordeal 
of fire. BecaUBo they refused to bow to you 
and Idolize you as the true oracles, they liave 



had to pass through the furnace; but like Shad* 
rack, Meshack and Abednigo, sustained by th^ 

i'usticc of their cause, they have come out un" 
lurt and triiynphant. , llieir motto was, *^B^ 
jiut and fear not.'* In them virtue and justiee 
were persecuted; and in them virtue and jus- 
tice have triumphed, and will continue still 
more to triumph. In the closing sentence of 
your famous messaee, at the close of the late 
legislature, you call thein ''perverse" iudees. 
To you thev may well seem "perverse.' Tney 
have checxed you in your desolating career. 
Their firmness has resisted your strides to 
power, aud their puritj has conquered and 
baffled all your corrupting expedients. They 
have stood at their posts, and warned thepeo- 

Ele of the ' savage enemy's approach. They 
ave saved the temple from rapine, and have 
laughed at your threats, and spumed your of- 
fers. CfiBsar called old Cato "perverse.*' Charles 
and his minions denounced Hampden, and 
Russel, and Sydney, for being "perverse." 
The Washingtons, and FrfinklinSf and Jeffer- 
sons, and Adamses, of '76, were most "per- 
verse." And so are John Boyle, William Ows- 
ley , and Benjamin Mills, ''peryerse." They 
defend their own purity, ana the people's con- 
stitution, fearless of all consequences; and in 
this they have indeed been "perverse.'' They 
are not like your '*new judges," suppliant and 
subservient. Tfiey are such men as should 
ever fill the supreme bencli. May our liberty 
forever have such champions, and our consti- 
tution fovever have sucn guardians. May the 
poor always find such friends, and the tyrant 
and the knave always meet such adversa^es. 
By your calumnies and cruel and unrelent- 
ing persecutions, you have given these men a 
fame that will endure for ages. They are 
even now viewed as living monuments of a 
virtue and patriotism worthy of the admiration 
of the best men. Posterity will feel for their, 
memories the gratitude due to benefactors. 
Whilst you and ^our coUeaeues in conspiracy 
against the constitution, will be execrated as 
the Pisistratedi, the Clodii, aud the Oatalin^ 
of Kentucky, those abused judges will be re* 
vered as the Solons, the Bruti, and the Catoa of 
the age. They have enemies now; So ' has had , 
virtue in all tunei Th^ will have enemies 
while they live; so had Oato, so had Brutus, sc 
had Washington-^-^ven so had Jesus Christ. 
Vice and envy will hate virtue and merit. But 
the time will come when all will marv^ that 
these "old judfifes" w6re not respected and atp- 
plauded by m. Even now, sir, their "INNO- 
CENCE" 18 beginnhig to make your "false ac* 
cusaiion blush/' and your "TYRANNY" i* 
beginning to "tremble at their patienee" 

What is your ultimate hopeT What is your 
real object in your unprccedentedi "perverse," 
and calumnious warfare against the judiciary'i^' 
You say that you wer» never an admirer of thcr 
relief system. Yoor party say that there is no- 
relief party now in the state; and the relief 
laws havii^.bccn found to be either unconsti- 
tutional or unjust, or both, have been revealed. 
Why then this interminable and viruleut con- 
troversy about the judges? 
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That the old judges arc honest men. you | 
•dare not deny. Yotk have offered to rc-com- 
roifision thcnif That thej are able men, their 
decifiions ])roye beyond cavil or doubU The 
chief juatiee has oeen an ornament of the 
bench for 17 years. He is a tried patriot — a 
republican of the old school. He is mod- 
est, j)ure, moral, wise, experienced, firm, just, 
and incorruptible. What more do you want? 
What more do you expect? If you expect any 
judee in Kentucky to possess more ur higher 
quiuifications for his station, yon expect more 
tnan is attainable. You will not find Uie man. * 
Do Bot such men as Boyle suit your interests or, 
your places? They do not; and here is the se- 
cret You have no such n»Bn among your par- 
tixans. It would be an insult to common sense 
and a mockery of yirtue, to draw a parallel be- 
tween your Bibbs, your Banrs, and your Hag- 
gins, and JOH» BOYLK They are his 
equal in no one quality that is«good or great. 
Ite and they are antipodes. What does your 
great oracle, John Bowan, now say of John 
Bojrlo? I will tell you, sir. He sars that 
"BoyU is a wftuoru man, and a splendid judge, 
and that he alwayt thovght §0." If you all had 
succeeded in your aims, as Rowan has done, 
you would speak the same language. But he 
found his way to the Senate of the United 
States by calumniating Boyle, and ypu and 
your ambitious co-operators are following his 
example, expecting similar success by like 
means. You will fail. You have presumed 
too much on popular ignorance and credulity. 
You hayc calculated too much on the efficiency 
of epitliets. The people are yirtuous, and they 
are wiser than you suppose. They begin to 
understand you, and your race of popularity is 
run — ^your aays are numbered, ana Tekel is 
inscrioed on your front. Your pharisaical hy- 
pocrisy and pretensions will not longer ayail 
you. You loye the people too muchi 

John Boyle is aboye the reach of your cal- 
umny ; your breath can neyer blast him. He has 
liyea too long, too usefully, too nobly, to be the 
victim of your detraction, or of your persecution. 
Asa man, he is, in all the social and civil rela- 
tiona, irreproachable; as a politician, he has ever 
been^atriotic and undeviating; as a iurist, he is 
learned, upright, and eminent* and nis fame is 
extensive and honorable to him, and creditable 
to the state of which he is a distinguished citi* 
sen. His whole character, sir, is above re- 
proach. The viper that strikes at him, gnaws 
a file. By his own unassisted merits, ho has 
earned an enviable pre-eminence. He inherit- 
ed no fortune; no patrician blood ennobled his 
veins; no ancient heraldry emblazoned his 
name. Self-dependent and self-taught, he has 
carved out his own fame. A **notu» hotno," he 
has, by merit of no common cast, won distinc- 
tion. His unpretending talents and unosten- 
tatious virtues, have drawn around him the 
confidence and est«;em of wise and good men. 

When in Congrcfls, he was the friend of 
Jefferson, whilst your Rowan was his* rcvilor; 
and Jefferson then was, and now is, Boyle's 
friend. He knew his worth, and as a testimo- 



nial of his high opinion of it, he was desffous 
in 1807 to appoint himajndgc of the Supreme 
Court of the United States. In March 1809, 
Mr. Madison, unsolicited, tendered to him the 
office of (governor of Illinois, one of the most 
responsible and most honorable under the 
general government. On his return home, he 
was invited by €k>y. Scott to the Court of Ap. 
peals' bench. <His attachments to Kentucky 
overcame his judgnxent, his sense of interest 
and his ambition, and he^ave up his governor- 
ship, (which the then chief justice of tiie state 
resigned his office to accept,^ and consented 
to be a judge, with a salary inadequate, and 
with duties to perform which were appalling. 
Without a competent reward* influenced only 
by a wish to serve his state, he- has ever since 
toiled on the bench, (the most toilsome of all 
official stations,) until he has become poor, and 
has literally grown grey* in the service oif his 
countiy. 

His virtues have adorned this bench; hlg tal- 
ents have thrown a lustre around it. His name 
is identified with its history and its fame. If, 
as others have done, he had consulted his in- 
terest or his ease, he might now have been in 
comparative affluence, tit^d exempt from the 
annoyance of a Governor and a pi^rty, who 
dread his inflexibility, and some of whom cov- 
et his office and sicken at Ins just fame. 

And shall snch a mim be prostrated by the 
Goyemot, and Rowan, and mhb, and Barry? 
Shall Hx be blasted by their envy, or supplant- 
ed by their ambition? Jusncs says rTO!— 
Kentucky says NO! 

He never sought office, he never shrank from 
duty; and shalfhis country give him up to his 
and her enemies? Let such folly never mark 
her counsels — ^letsuch ingratitude never sully 
her escutcheon: He stands in the breach which 
ambition has made in ,the constitution; and 
whenever he falls a victim to your rapacity, 
his country's cause and hid country's welfare' 
will fall with him. Whenever he is immola- 
ted to satiate your vengeance, the incense 
which ascends from the ^tar of his sacrifice 
will be mingled with the smoke'of a consumed 
conjBtitution. Around his destiny, in this cri- 
siB» that of the constitution is indissolubly en- 
twined. He stands on the last rampart which 
protects the constitution from your Vandal as- 
saults. If you can strike him down and pass 
this barrier, you at once enter the citadel and 
give it up to violence. Your will is then the 
constitution. At such a catastrophe, the pa- 
triot might indeed exclaim, "O tempora, O 
mores!" And then it would be but right and 
natural for a Boyle, like bcipio Africanus, in 
the fervor of a holy resentment, to bequeath his 
curses to the ungrateful country which he had 
so faithfully served and so long illustrated, 
and his ashes, to strangers, in the memorable 
epitaph, "O, unoratefcl countut! thou shalt 
NOT HAVE MY bones!" But he will never bo 
driven to this sad extremity. Kentucky will 
not be roproachod with the ungrateful neHcct 
of a licllisarius, or the exUe of an Aristides. 
Boyle and the constitution will hold out to 
the last, and signally triumph over the Gov- 
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emor and his faction. They are placed on a 
rock which you caunot 8hak«. Your arrows 
fall at its base. Thej will yet recoil on the 
heads of those whose parricidal arms aimed 
them at the PEOPLE'S PAKOPLY. 

Of William Owsley, either as a man or as 
a judge, no one, without falsehood, can utter 
pny thing reproachful or derogatory. He is 
amiable and moral, prudent, just, ezemplarj 
in idl his conduct, priyate and public. H6 is 
an enlighted and faithful judge. He would 
adorn any bench. ITiis is "multum in parvo;" 
it is saying a great deal in a few words; but not 
more tnan those who know him well, will ap- 
prove. None of your party deny that MiUs is 
an able judge, and. very few doubt that he is a 
Christian. You know, sir, he is "orttis a quer- 
CO, 7um a sUiee" — a bough from lUxe oak, and 
not from the willow. 

Theae are the men against whom you baye 
been waging war. They are shielded by yir- 
tiie; they are supported by merit; they protect 
and are protected by tne constitution; and 
howeyer much you may laugh at these de- 
fences, you will find them too strong for your 
cunning or your force. 

In au the fury of your warfare, what has 
been tiie burthen of your war-song? This, and 
ihisonlj^ — ^that these "old"' judges, these ''per- 
• yerse" ludgM decided, that "no citizen can be 
compelled to accept paper money in discharge 
of a specie debt;" tnat "nothing but gold or 
sUver shall be made a tender;" that "justice 
shall be administered without sale, denial or 
dela^;"that "no ex pott facto law, or law im- 
pairing the obligation of contracts, dhaU be 
passed;" that "t£e people are aboyo the legis- 
ture;" that "the constitution is the supreme 
law of the land;" that "all legislatiye acts con- 
traiy thereto are yoid;" that "debtors may be 
compelled'to pay their debts according to con- 
tract;" and that "the constitution will protect 
all freemen in the enjoyment of their rights." 

^nd is not aU this just? Is it not all right? 
You dare not say that it is wrong. You ad- 



mit that it was the duty of the judges to decide 
on the constitutionality of the acts of the legis- 
lature. What crime then haye they commitr 
tedt Did they decide wrong? I say no. The 
people in eyery state in the Union say noi 
fiyery Supreme Court ii> America says no. 
Those who formed the constitution say no. 
Justice says no. Reason says no. NO is 
echoed from eyery quarter, except from you and 
your party; and if it ^^cre not your interest to 
say yes, you too would say no. On this topic 
I shall touch more, and more fully, in a sub- 
sequent number. 

But suppose the decision is wrong; are not 
the judges honest? Has the decision been en- 
forced! Has not the relief system, which it af- 
fected, been repealed? Whether the decision 
was right or wrong, would not the opinion of 
the Supreme Court confirm or reyerse it? Why 
then ah your clamor about the judges? Why 
has "Ocean been into tenu)CBt tost, to waft a 
feather or drown a fly?" Sir, this decision has 
been only a preint; power was your cud; 
fraud and hypocrisy haye been your means. 



You ppened your war by misrepresenting the 
decision of the court; and without attempting 
to deny the correctness of its principle, you 
endeavored, by perverting and distorting it, to 
excite prejudice against the court. ■ You have 
been fighting a windmill, Qpixote-like. You 
made a. monster, and t^eu valorously encoun- 
tered it, with all your artillery and small 
arms. You talked about th9 Boverignty of the 
people, that is, the omnipotence of the legisla- 
ture. You spoke of usurpation. There was 
as much vociferation about right oud remedy. 
All these abstract notions had no application, 
and you knew that they had none. But you 
hioped to be able to amuse and delude a major- 
ity of the people. 

Fearing that this artifice would fail, you re- 
sorted to opprobrious names; you called the 
judges "KINGS," and those who defended 
them "TORIES." 

You expected to overawe your opponents 
and intinudate the judges. Your attempts 
were abortive. ' They nave only produced con- 
fusion, and will end in your own discomfiture 
and degradation. The judges have not re- 
signed. I'hey will not resign, until they can 
do so voluntarily , and honorably to themselves 
and tafdy to the comtitution. They do not de- 
sir^ to continue in office. Why should they? 
They receive no salary; and you havo degra- 
ded the court until its honors are threadbare. 
But you have not suffered them to resign. 
You have been striving to force them from of- 
fice by abuse, and by unconstitutional legisla- 
tion. 

Through them you have done violence to the 
constitution; and if they succumb to you, the 
principles of that charter are, by them, sur- 
rendered. 

They have given a pledjge that they will re- 
sign as soon as the constitutional question is 
settled, and a governor is elected by the peo- 
ple to whom they can confide the appointment 
ef successors. 

But this will not satisfy you. You wish to 



enjoy a triumph over them and the principles 
which they uphold, before you retire from the 
arena. Yon are impatient to fill the judgment 
seats with your creatures and your parasites. 
They, too, are impatient. They can wait no 
longer. And they fear that when the people 
shall have an opportunity to elect another gov- 
ernor, he will be an upright and enlightened 
man, who will not countenance their doctrines, 
norpromote their selfish and ambitious ends. 
Wnenever the "old judges" retire from the 
bench, it will be difficult to fill their vacant 
seats as they filled them. You will not live 
to see it done. We have not the men who 
WILL do it, nor who, if they would, CAN do 
it. It will be long before we shall see another 
Boyle on the bendi; another chief justice with 
his urbanity, his Icarniiig, his purity, his in- 
flexibility, and his EXPERIENCE. But 1 as- 
sure you, sir, that WHENEVER THE CON- 
STITUTION SHALL TRIUMPH, OR THE 
PEOPjlE shall BE ALLOWED TO ACT, 
these venerable judges whom you have so 
tmuch traduced, wUl retire from a service in 
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which they have wasted theii* strength, and 
been compelled patiently to endure the viliest 
slander. 

When thej retire, the approbation and ap- 
plause and gratitude of an injured and insult- 
ed people will follow them; the constitution 
will be renovated; and they will enjoy that re- 
ward which you will never feel, and Know not 
how to value-^the consolation of having done 
their duty with purity, constancy and fidelity. 
Their's will be a reward which you can never 
give nor take away^ 

"What nothing earthly gives or can destroy, 
The souPs calm sunshine, the heartfelt joy, 
Is VIRTUE'S prize " 

A PLEBIAN. 
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TO THE GOVERNOR l^LBCT OF KEK- 
TUOKY.— No. VI. 

"Nec luisse pudet sed non iucendire ludem." 

HOEACE. 

("Once to be wild is not a feul disgrace; 
The blame is, to fubsuz thz vbantic bace.") 

"Dat veuiam corvis, vexat censura columbos." 

JuvzKAi.. 

(Censure pardons the crows, whilst it har- 
asses the doves.") 

The first censures which your party de- 
nounced on the judges, might have been for- 
given and overlooked. They mi^ht have been 
attributed to the occasional ebullitions of par- 
tisan resentments; they might liave been pro- 
voked by the collision of honest opinions, be- 
lieving, as some no doubt did, that the jud|^ 
had erred. Your party, before you were initia- 
ted, rebuked the ludges very freely; they an- 
imadverted boldly, and even virulently, on 
the supposed principles of their memorable 
decision. But they did not venture to profane 
the constitution. They vented their feelings 
in vsiBOBiTY. Their steam was conducted off 
by resolutions and preambles, Ac., and evapo- 
rated without endangering the ssfety- valve 6f 
the political machine. But you toe more dar- 
ing. As soon as you were placed at the head 
of the parU-, new scenes open — scenes of vio- 
lence and licentiousness. You sacrilegiously 
invade the constitution; and yours is not a war 
of words, but of deeds, x ou organiise your 
party; tell them that the Rubicon is passed, and 
resolve to be '*AUT CiESAR AUT NUL- 
LIUS" (either Cssar or nothing.) You en- 
deavor to prostitute the judges by threats and 
by obloquy. You acknowledged hj your acts 
that the judges cannot be constitutionally re- 
moved from office, without the concurrence of 
"two-thirds." But, disappointed in obtaining 
this majority, you then insiaiously resolve to de 
privethem of salary and jurisdiction; expect- 
lug that they would be compelled to surrender. 
You announced Uiat the constitution was made 
by the pe<H>le, and thejr can violate it if they 
think fit; tnat the popular will is the constitu- 
tion ; that the constitution is nothing but parch- 



ment; that the legislature are the people, &c., 
<kc.» &c. All this was preparatory to rour at- 
tack on the constitution. You concluded that 
if a majority could be prevailed on to pass an 
act, whereby they coula have a pretext to say, 
that the ju<&es were out of office, the same ma- 
joritv would persist; and that this in effect 
would be tantamount to a decision of two- 
thirds. By this course you hoped that you 
would virtually remove tne (judges; that ywr 
people-loving senators would refuse to repeal . 
your act, and thus you would harraas the judg- 
es and alarm the people with anarchy,, until it 
Would be their interest to submit and acqui- 
esce in your usurpations. And if unexpected- 
ly, the majority snould decide against you, vid 
refuse to give up the constitution, as a last re* 
source, you supposed that by proposiag a com- 
promise, and talking about -war, and anarchy 
and bloodshed, you nuut certainly prtvaU. You 
charged the judges with being opposed to the 
occupant, and with being under oank influ- 
ence;, all which you knew was false. By such 
means as these, you succeeded in producing a 
monetary effervescence, and obtained a major- 
ity in the legislature. You then tried the judg- 
es for their "CRIMES." They were acquit- 
ted; and in despair, I'you then determined to 
disregard the constitution and the, public 
peace, and passed the re-organi«ing act. This 
was the catastrophe. You could conceal your 
principles no longer. The people awoke from 
their slumber, ana denounced your act as un- 
constitutional and void. Thus detected and 
convicted, you ask for " COMPROMISE. " 
You ask your adversaries toeive you whmt you 
have been contending for, and tohat you paned 
the re-organvdng act to aekiene! Modesty! 
where is thy blush! Hypocrisy! where is thy 
mask! 

When you first conceived the fitqiouB act of 
1824, did you not believe that it was unconsti- 
tutional? But you had abused the confidence, 
and sported with the credulity of the people 
solonff, and so miraculously, that you had' no 
fear of defeat. 

You appealed to the people with great con- 
fidence, declaring that the majority must rule 
in all cases whatsoever. Those opposed to your 
unconstitutional act — ^knowing Uiat in this ex- 
tremity the majority was the last resource, and 
the only umpire, and believing that tibe peo- 

§le were not so lost to a sense of their obvious 
anger, as to sanction your usrupation— joined 
in your appeal. The people decided the issue 
against you. They said that your act was 
VOID. Do you submit to this unerring minor- 
ity? Do you conform to your own test of po 




minority is right 

is subservient to you; but when it is a^nst 
you) it is wrong. You say that this majority 
who must govern in all cases, was dBCeivedf, 
BRIBED; and therefore you will not submit 
to the award. Well, if the people were delu- 
ded or bribed last year, may not the same 
things occur this year? And when, shall we 
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Icnow that they understand what they, do, and 
do right? If they ratify their decision next 
August, will they be bribed again? But sup- 
pose they should decide in your favor, what ev- 
idence will you give us, that they are not 
bought up, as you charge them with having 
been bought? This is a poor, pitifi4 subter- 
fuge. It is a slander on the people, and a 
disgrace to your party. 

As soon as the result of the last election was 
known, you were busiljr employed in devising 
ways and means to avoid the effect of the pub- 
lic will; to frustrate that will to which you 
had appealed as the supreme arbiter. Did you 
and your judges not write letters to certain sen- 
ators urging ihem to disregiird the will of their 
conistituents, and promising them indemnitj 
for that resistance^ Still you C17, the public 
will must goveni; all functionaries are respon- 
sible to the people! It is then resolved, (I 
suppose in caucus,) that your party shall unite 
all their forces, an4 throw out in your mes- 
sage all the inflammatory matter which they 
could jointly produce; and that they should 
give up the new judges and call on the people 
for "compromise." Accordingly, the message 
appears full of slang and ffall. You did not 
write it, and I am not s\ire that you know what 
is in it; but being its putative author, you are 
responsible for its contents. It is evidently the 
production of sohie disappointed, broken-down 
man, driven by envy ana debt, to despei-ation. 

In this document you are made to use the 
following language: "Coming from the bosom 
of the people, you are necessarily ; better ac- 
quaintea than I can be, with their wants and 
their interests.*' Speaking of the act of 1824 
you say: "To end the controversy and rid the 
country of these erroneous and dangerous prin- 
ciples, the majority now darned it necessary 
to resort to their constitutional power of abol- 
ishing the court, and fiSTABusHiNo ANOTirsR 
consisting of other men,'' &c. "I have applied 
tiie best efforts of my understanding to learn 
the public interest and will," <kc. Allu- 
ding to a suppression of the "old judges" as 
disturbers of the peace, you say: "I need not 
inform tHe legislature how unpleasant will be 
the duty, which such a course of conduct on 
the part of the ko&MEii judges will impose. 
Nor need I tell then^, that, painful as it may 
be, the executive^ will not shrink," Ac., <fec. 
"AND WERE THE RE -ORGANIZING 
ACT REPJJALED, the same doubts would ex- 
tensively hau^ around all the acts of the for- 
mer judges, UNLESS THEY SHOULD RE- 
CEIVE SEW APPOINTMENTS," &c.,'Ac. 

Patriotic governor! Heroic governor! you 
have taken pains to ascertain, that you mayao 
the peoples wUXl But nevertheless, whatever 
it may be, the old judges shall not enforce their 
decrees; and if they attempt it, you will call 
out the militia! This is your meaning. The 
obvious import of your language is, that unless 
the re-organizing act be repealed, the old judg- 
es SHALL NOT ACT; and if it be repealed, 
theytftflfl not act, TNLESS THEY SHALL 
BE RE-COMMISSIONED BY YOU. Thus 
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you tell us that [whatever the people think is 
immaterial, for you are resolved to consider 
this odious act constitutional, and therefore the 
old judges as removed from ofHce; and that you 
will feel bouiid to enforce the "tew." In eth- 
er and plainer words, without any circumlocu- 
tion, you mean to say, governor, that THE 
PEOPLE SHALL NOT DECIDE THIS 
QUESTION. This is undisguised TYRAN- 
NY. But you will be disappointed; your 
threats and your artifices will all be unavail- 
ing. WE. THE PEOPLE, HAVE DECI- 
DED, AND WILL DECIDE THE QUES- 
TION AT ALL HAZARD. 

Your conduct is like that of all men who 
aim at unholy power. It was the conduct of 
the po]>os and tne kings of priest-ridden, king- 
ridden Spain. 

• In Spain there was a controversy, in the 11th 
century; between the Musarabic Liturgy and 
the Holy See. The Spaniards contended for 
the ritual of their ancestors: the popes urged 
theirs. It was proposed to decide the contest 
by a siogle comoat. The champions met and 
fought, and the Musarabic Liturgy was victo- 
rious. The queen and the popes were not sat- 
isfied; they insisted onauother trial. The or* 
deal was selected. A fire was kindled; a copy 
of each ritual was thrown into it; the book 
which stood this test untouched, was to be the 
established ritual. The Musarabic triumphed 
again. But lo! the queen and popes were not 
yet satisfied, and refused to submit; and all 
were denounced as heretics who would not for- 
sake the Musarabic and conform te the papal 
ritual! 

« 

I will mot attempt the parallel between this 
and your case; nor between the papal party of 
Spain, and your party in Kentucky". The analo- 
gy is striking, and requires vo (leliniation. 

After you have thrown the country into up 
roai and the government into anarchy, YOIJ 
conplain of CONFUSION AND STRIPE, and 
demand a "compromise!" What, sir, is left 
for compromise? Do you suppo8e,that the peo- 
ple are so weary of the loathsome contest, as to 
compromise their constitution? You do their 
intelligence and vii-tue injustice. They will 
not compromise with ^ou on your terms. The 
old judges are either m office or out of office. 
The rc-orgauizing act is either constitutional 
and valid, requiring repeal; or it is unconsti- 
tutional and void, without repeal. This is the 
-question. Can it be compromised? NO, NEV- 
ER. Much easier would it have been to compro- 
mise the right to levy ship money, in the reign 
of Charles I. Much easier would it have been 
for our fathers to have compromised the tea tax 
and stamp act in '76. These abstract rights 
were not sensibly very important, but the prin- 
ciple was comprehensive and radical. It wa^ 
a question of freedom or vaAsalage. So here, 
ours is a question of constitution or no consti- 
tution; and it must be settled by the people. 
Your party are suddenly very much amiid of 
the people. They are very desirous to have a 
call of the legislature, to prevent another de- 
.cision by the people. They say that there is 



120 



TO THE OOVSENOR ILEGT OF KUTTITOKT. 



jrai^ r . « j-. i mh. 



no court, and anarchy must be the conacquence. 
WHOSE FAULT IS THIS? Who produced 
this anarchy? Thote "who passed the re-or- 
ganizing act, you and your judges, and the sen- 
ators who, disreg^ding the will of their con- 
stituents, refused to repeal it. ' But there is a 
court in existence which toiU do the people's 
business. That court was never abolisned. 
It is the court of the constitution~-of the PEO- 
PLE in CONVENTION— and not the court of 
a FACTION in CAUCUS. Be quiet, sir; the 

Eeoj>le have taken the matter into their own 
ands, and all will be well. 

There is great impudence in your proposi- 
tion of * 'compromise." A. takes forcible pos- 
session of B. s land, and finding that he cannot 
hold it, offers to compntniae Int each eUimant 
iurrtndtring to the sonir of A. This is as mod- 
est and just as your "compromise." 

If you con get clear of the judges, you wiU 
have attained your uUimate object in relation 
to the court: you will have put down the men, 
and established the precedent. You desire the 
control of the judiciary, and the expulsion of 
its faithful incumbents; and it will suit you as 
wcU to succeed by "coipproniise" as in any oth- 
er way. You want to remove all conttUuHonal 
ehickt to your will. 

This department of the eovemmeut, like 
each of the oUiers, is erdained by the constitu- 
tion, and is not the creature of legislative will. 
This is all we contend for, and this must now 
be settled by the people. The question has al- 
ready cost us too much and is too important, 
uow to be "compromised." 

When you announce in the message, that 
"the people are dissatisfied with the arrangt- 
menU of^last session," you virtually admit 
their verdict against your re-organizing act. 
When they said that it Was unconstitutional, 
did they not also say, that the old judffos are 
in office, and your "new judges" no judges at 
nil? And what was your plain and imperious 
duty? It was, to recommend submission to the 

fieople'8 will, and the observance of order, 
having failed to remove the judges by address, 
and defeated in your attempt to abolish their 
court, the court still exists and they are still 
the judges and only jud»$s. But because you 
have been thus so signally defeated, must the 
judges resign, or must their friends abandon 
them and unite with you in prostrating them? 
ThiK is vour proposition. 

Why did you not resign when invited by sev- 
enty-five hundredths of the people's repre- 
sentatives? They held you as a nuisance which 
ou^ht to be abated. 

Why did not your refractory senators resign, 
and give their constituents a right to be heard 
in tlio Senate? If you and they had done this, 
we should have no difficulty, no more turmoil. 
The only difficulty which exists has been pro- 
duced by yourselves, by resisting the people's 
will. And now you say, drive the old judges 
from office and we will be peaceable! 

If you have the right to remove them by a 
legislaiive act, they are out of office^ if you 
have not Uiis right, they are in office and can 



only be removed by two-thirds of both houses. 
Suppose your compromise agreed to, how will 
you get clear of^ these "perverne" judges? 
This will puzzle you. I suppose you willan 
swer, "CAUCUS thdc out.^^ 

If the court of appeals stands on a constitu- 
tional basis,' no compromise can effect it. If 
its base is legislative, there is no necessity for 
compromise. Whether it depends on the one 
or the other, the people alone caki determine. 

Many were for compromise with King OeoTf e 
in 76. By that comptx>mise we might now bo 
colonists. If your compromise be accepted, 
we shall in effect and in practice, have no con- 
stitution, and no rule of right, except the will 
of those who govern. Af^r such a compro- 
mise, will nototkera hereafter follow your ex- 
ample, encouraged by your success? 

AND WHAT INTERPRKTATION WILL 
BE GIVEN TO THE CONSTITUTION? 
The question is now ajg;ain submitted to the 
people. Let them decide it. Let that decis- 
ion oe carried into effect, and peace will be rev 
stored, the constitution will bere-^tabliahcd, 
and the "judge question" settled for ages. 

But why docs your party require a convoca- 
tion of the legislature? Is it t4) .prevent a de- 
cision by the people? If your senators have 
relented, and are now willing to vote the will 
of their constituents, why does npt your hilf 
of a "new court" surrenaer, and be ]X)accable 
citizens? If they and you will do only this 
much, there is no necessity to impose on a com- 
munity whose treasury is already exhausted 
by ^rour prodieality, the expense of a called 
session or the legislature. For, the re-orgai4- 
ietng act having been decided to bo void, if 
you and your judges will surrender the re- 
cords and forbear your interference, tlie court 
can proceed without any difficulty or obstruc- 
tion. If the refractory senators are determined 
still to be refractory, what can be done by a 
called session? The people are as competent 
to decide as their servants, and they will once 
more decide'at the polls, if you will iiebmit 
THEM TO DO SO; and then, if you desire a res- 
toration of order, you can call the new legisla- 
ture. But we protest against any unnecessa- 
ry convention. You have wasted too much of 
our money already, in unprofitable warfare 
with the judiciary. Thousands have been 
thrown away in this humiliating contest. 

Is the principle of the controversy impor- 
tant? How then can you, after expending so 
much time and money, compromise it? How 
can wt compromise it? If it be not very es- 
i^ential, why do you not avert the calamities 
which you seem to apprehend, by acquiescing 
in the people's decision? By doing this, you 
sacrifice no principle; you do not admit the in- 
validity of the re-organizing act, but only ad- 
mit the people's right to covem. If, last win- 
ter, the senate had united with the other house 
in repealing the act, they would not necessa- 
rily have compromilted principle. If they had 
the right to pass the act, they had the right to 
repeal it. To do so ccrtainlv would not have 
been unconstitutional. And its repeal would 
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not have been considered as eridence concln- 
siTo of ihtif conviction of its unconstitution- 
ality, but only of its inexpediency, and the 
wisn of the people that it should be repealed. 

But on the other side, there can bo no com- 
promise, without the surrender of the total 
principle — of everything in controversy. "We 
insist that the act is unconstitutional. We 
can never, even indirectly or tacitly, acknowl- 
edge its efficacy to any extent or for any pur- 
pose, as we must do if we agree to the expul- 
sion of the oldjudges and the construction of 
a new court. We contend that the judiciary is 
one of the departments of the government or- 
dained by the constitution, when it declares 
that there shall be three departments. We in- 
sist that this department cannot be abolished 
by the legislature; nor the judges of the court 
of appeal removed from office in any other 
modes than one of those prescribed in the 
constitution. These are vital principles, which 
we can never compromise. If it was impor- 
tant to construct the government on three pil- 
lars, it is equally essential to preserve the whole 
three, in their proper plaees, and with all their 
strength. 

Is the re-organizing act unconstitutional? 
Then the old judges are in office. If they are 
in office, it is because thev can be ousted only 
by a majority of two thirds of the legislature. 
If they can only be removed in this way, how 
shall we "OOMFROMiSE" them out of office? 
And if we can remove them by compromise 
now, why could wo not have done it before 
your i^rtat act was passed? If there was any 
other mode of removing the judges than those 
defined in the constitution, your party has 
been right and mine wrong, if mine has been 
right, and there is no other mode, how can we 
^compromise," and thereby create a new mode 
unknown to tho constitution? I should con- 
sider this kind of compromise more unconsti- 
tutional and dangerous, (if any thing can be 
more so) than the re- organizing act. If you 
intend this much by your compromise, it is ev- 
ident that we cannot agree to it without giving 
up all for which we have struggled. 

But do you intend only to re-commission the 
old judg^? Why should this be done? If 
they are in office, your commissions will be 
void; and any oath administered under them, 
or other act done, of no effect as derived from 
or attached to them. 

They cannot accept your commissions. They 
never will accept them. If we agree with vou 
that they shall receive no salary until tney 
shall accept and qualify, do we not thereby 
surrender every principle in controversy? And 
have you not gained a complete triumph? 

The question is at last resolved into one sim- 
ple proposition. Are there three, or only two 
departments instituted by the constitution ? Is 
the court of appeals constitutional, or legisla- 
tive? To compromise such a question, or leave 
it unsettled, AT this time, would be the great- 
cat calamity that could afflict Kentucky. 

£nfl[land, in 76, had repealed her stamp act, 
■nd onered to repeal her duty on tea; and thus 
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proposed a compromise with her fonner colo- 
nies. They rejected the aSer with indigna- 
tion. It was not the paltry tax of which uiey 
complained; it was, that England did not pos- 
sess the riffht to tax America whilst unrepre- 
sented. If they had compromised, England 
mieht, by abusive exercises of the taxing pow-. 
er, have subjected them to abject oppression. 
Direful war, with all its horrors and devasta- 
tion, stared them in the face. But, holding their 
lives in their hands, the patriots of '76 rejected 
the compromise, and appealed to the only um- 
pire — ^the god of battles. 

We care not for men: we contend foi^ sacred 
principles, as dear as the consecrated princi« 
pies of '76. Like England, you propose to 
repeal your stamp act, but you will not sur- 
render the right of your "PARLIAMENT" to 
rule the humble juaiciary "in all castM wHat^ 
soever" Like our fathers of '76, we r^ect your 
offer, and appeal to our only arbiter-^the fko- 

PX.E. 

But you menace violence. You hold up to 
our view all the horrors of gorgon-headed an- 
archy. If these threats can alarm us into 
^'compromise," we do not deserve the good 
constitution with which we are blessed; and 
will never enjoy its beneifits. The constitution 
is strong enough to resist your violence and 
prevent your anarchy, or it is not a constitution 
worth a conflict. 

If a robber break into the treasury and rifle 
it, will you, because he draws his dirk and re- 
sists, "compromise' with him, by suffering him 
to retain the stolen money and go abroad un*- 
punished? If the culprit sentenced to die for 
murder, shall defy the commonwealth and de- 
clare war against the community, would soci- 
ety, to avoid bloodshed or a little cii^il war, 
surrender to him and remit the sentence? But 
such is your compromise! You have violently 
attempted to abolish the court of lipoids, and, 
resisting the people at the polls, you denounce 
anarchy and war unless they compromise with 
you, by allowing you to enjoy your triumph, 
and riot over the constitution with impunity! 
You have gone too far. The Rubicon is in- 
deed passed. The ground of compromise is 
far behind you. You must now either con- 
quer or retreat. 

THE l^NXTRE BY WHICH JUDGES 
HOLD THEIR OFFICES MUST BE AS- 
CERTAINED AND PERMANEOTLY SET- 
TLED BY THE PEOPLE. 

Suffer me to offer vou the sentiments of Vir- 
ginia statesmen ana patriots, on an analogous 
subject. You will find them very forcible and 
apposite. 

The Virginia judges were reduced to the di- 
lemma of submitting to an unconstitutional 
act of their legislature, of resisting, or of re- 
signing. They could not submit; they jtoouZcf 
not rcsiflrn; they resisted j as our judges hare 
done. Their vindication is long and able. I 
will only trouble you with the following ex- 
tract: 

"The following alternatives presented them 
selves to the court, either to decide those ques' 
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tions, or resign their offices. The latter would 
hare been ueir choice, if they could have 
considered the questions as affectin? their indi- 
tidual iniensU oidy; but viewing them as re- 
lating to their office, and finding themsedyes 
called hj their country to maintain an tinpor- 
imnt p09t ai one of the three piUars on which the 
yrtat fabric of povet nment woe erected, tbet 

JUDGED THAT A KEStGirATION WOULD SUBJECT TH£1C 
TO THX aSFBOACH OF DXSERTIXO THXIR STATION 
AMD BBTaATIirO IBB BAC&ED INTERK8T8 OP 8001- 

xrr xtmDBTXD to thxh; and on that ground, 
found themselves compelled to decide, how- 
ever their delicacy might be wounded, or 
whatever temporary inconv-eniencies might en> 
sue, and in that decision to declare, that the 
coasiitution and the act are in opposition and 
cannot exist together, and thatthefonner must 
control the operation of the latter/' ^'To ob- 
viate a possible objection, that the court, 
while they are maintaining tbe independence 
of the judiciary, are countenancing encroach- 
ments of that branch on the departments of 
others, and assuming a right to control the 
legislature, it may be observed, that wh^n 
they decide between an act of the peonle and 
an act of the legislature, they are within the 
line of their duty declaring what the law is, 
and not making a new law. And ever dis- 
posed to maintain harmony with the other 
members of the government, so necessary to 
promote the happiness of society, the court 
most sincerely wish that the present infraction 
of the constitution may be remedied bv the 
legislature thenmelves, and therefore all fur- 
ther uneasiness on the occasion be prevented. 
But should their wishes be disappointed by 
the event, Uiey see no other alternative for a 
decision between the legislature and judicia- 
ly , than an appeal to the people, whose ser- 
vants both are, and for whose sakcs both were 
created, and who mar exercise their original 
and supreme power wnenever they think prop- 
er. To that tnbunal, therefore, the court in that 
ease commit themselves, conscious of perfect 
integrity in theirintentions, however they may 
have been mistaken in their judgment." 

To this impressive address, the following 
well known and revered names are subscribed, 
via: fidmnnd Pendleton, George Wythe, John 
3lafar, Paul Carrington, Peter Lyons, Wm 
JEleming, Heniy Tazewell, Bichard Oaroy, 
James Henry, John Tylex . {Judgee.) 

KO RiBXONATION RSRB. 

Sach was the roiritof an American judicia- 
ry; such were tne sentiments of American 
statesmen, whose wisdom and whose patriot- 
ism none dare question. And such, I trust, 
wilt ever be tiie cherished spirit and applaud- 
ed sentiments of the judges, the statesmen, 
and the people of all free countries. These are 
the prineipjes of TG. They are the principles 
for defenoing which, you have branded the 
judees with usurpation, and their juivocates 
wi4 federalism. They are the principles of 
our government — the principles of liberty. 
They are our principles, and we will never 
Mirrender them to force or to "compromise." 

A PlEBIAN. 



TO THE GOVERirOR ELECT OF KEN- 
TUCKY— No. til. 

"If an honest, and I may truly affirm, a la- 
borious zeal for the public service, has given 
me any weight in your esteem, let me exhort 
and conjure you, never to sufier any invasion 
of your political constitution, however minute 
the instance may appear, to pass by without a 
determined, penetering reeistanee." 

JU!fIU8. 

Liberty, without restraint, would be anar- 
chy. Security, without the ^ardianship of 
fundamental and inviolable laws, would be 
an unexampled anomaly. It would be a prod- 
igy, which never yet appeared in the worid, 
and which never will be seen until man is 
renovated, and restored to his pristine purity 
and primeval innocence. As long as frailty and 
vice oelong to our fallen nature, ffovemment 
will be indispensable toouf mutual safety and 
welfare. Natural freedom is unquidified ty- 
ranny. We are bound to surrender a portion 
of our original liber^, to secure theenjcr^ent 
ot the remainder. If we wish to participate 
in the benefits of society and civilization, we 
must, as the only price of the enjoyment, give 
as much as we exact. We must surrender our 
individual wills to the paramount will of the 
community of which we are constituent parts. 
That united will, to be just, and stable, and 
authoritative, must bo rightful. It must not 
be arbitrary and capricious. It must be reffu- 
lated by elementazy principles — ^principles 
growing out of the nature of man and the or- 
ganization of society — ^principles approved hj 
impartial reason, and testea by long experi- 
enced-principles which are just, because they 
are suitable, and eternal, because they are 
jest. These elements of government, howev- 
er incorporated, constitute the political stam- 
ina, which, when established, make what is 
called the constitution. These organic laws 
of the body politic are either settled by com* 
pact, or bv long usage and general acquies- 
cence. Tney are either written or traditionao 
ly . In whatever form they exist, they will be 
respected and upheld, by all who know the 
difference between regulated and unre^lated 
power, between disciplined and undisciplined 
force, between reason and passion, between a 
cultivated enclosure and a dreaiy wildemeta 
of power. 

in de^tic governments, the despot's will 
is law; in republics, the people's will is law. 
In either form of government, the law, with- 
out constitutional control, would be arbitraiy, 
and the subject would be wholly insacnre in 
his life, liberty and property, tinder an ab- 
solute prince, the only suegnard of individual 
right, is the power and the probable success of 
physical resistance, or the benignity of the 
pnnce. J^c> written constitution dennes his 
powers, or eoarantees the riehta of others. 
No or?anizea pri^ic^ples of checks and balances 
contr^ his auldiorit^ or prevent its abuse. 
Every one is every moment insecure. 

Equally insecure are individual rights, in 
a gorernxneat m which the irill of an aaeend- 
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ant party is la all eaus the supreme law. Ko 
goyrmmeni can be free or stable, unless the 
principles of justice and morality overrule the 
passions or interests of factious bodies. A 
trulr free goTernment is one in whioh justice 
predominates over power, and right over 
mi^ht. No government is free or e<}ual in 
which power is justice, and might is nght, al- 
though that power is the authority or num- 
bers, and that mi^^ht is their physical force. 

If the people wish to be secure, and to enjoy 
liberty without the alloy of anarchy, they 
must establish, by common consent, the prin- 
ciples of justice and universal right, and so or- 
ganise their government as to secure these 
Srinciples from violation. How to do this, is 
le great desideratum in politics. It never 
was done, and never will be, without a written 
constitution, which shall define the rights of 
those in authority, and provide the means of 
keeping all the departments in proper equi- 
poise. Without three coequal ana counteract- 
ing departments, there can be no stability in 
fovemment, and no permanence of right, 
ewer than three cannot preserve the harmony 
of justice. And when they are properljr bal- 
anced, with the power and the incunatiou to 
co-operate wiUi, or counteract each other 
when the public good requires, faction has no 
terrors, and every citizen feels secure. In this 
equilibrium of power lies the value of a con- 
tititution; and it is the ultimate aim of all po- 
litieal experiment. This secret was never re- 
vealed until within the last century; and the 
promised land of Columbus was the theatre of 
its development. 

The.republics of ancient times were turbu- 
lent factions, and generally short-lived. They 
were aristocratic, and freqently intolerably 
unjust. This was because there was no third 
power» to balance the two grest inherent and 
rival powers of society. When the two ele- 
mentary powers are left to combat each other, 
the one strives to subjugate the other, and in 
their conflict and alternate triumphs, commo- 
tion is produced, and private right trampled 
down, ^ut introduce the third power, and 
harmony pervades the whole constitution 
Limitations on the legislative power are use- 
less, unless aj[udiciary can enforce them. 

The American constitutions, unlike any 
which preceded them, are formal and solemn 
written compacts of the people with each oth- 
er. They contain the principles of justice and 
equality, regulated and adjusted by the delib- 
erate and enlightened will of all the people — 
which can alone be changed by the p<*ople, 
and whidi are supreme and uncontrollable 
whilst in forco. The constitution of Kentucky 
is a monument of liberty. The people alone 
have a right to repair its ciilapidataonH, or alter 
its proportions. The power of the department- 
al agents of the people is not only preventive; it 
is conservative. 

To secure this beautiful edifice from the vi* 
olMiee of faction or the rashness of innovation, 
the people have implanted in it the principles 
of its own renovation, and of its own conscrva- 
Uon or 4eatractioii. The people themselves 



have not the political or moral right, to alter or 
abolish their constitution, otherwise than ac- 
cording to its own principles. This it is, that 
renders the fabric durable and stable, and will 
render it venerable. 

If the majority could violate or alter the con- 
stitution how and when they please, it would 
be unstable and worthless. It would then not 
be a constitution, but only legislative will. If 
the legislature can control or violate it, when- 
ever ignorance or interest may prompt them to 
do so, it is only a snare for the unwary and the 
honest; it is a cobweb. 

The legislature are not the people; they on- 
ly represeut the people in the faculty of 
making laws, as the iudiciaxy does in that of 
expounding and aaministering laws. The 
constitution is the will of the people; an act of 
assembly is the will of the legislature. And 
no act can bo law, unless it is in consonanee 
with the constitution. The constitution is the 
authority by which all the departments aro 
governed, and from which they derive all their 
authority. 

This constitution establishes justice and 
guarantees civil liberty. Its power is alto- 
gether moral. Its efficiency consists in the 
public sentiment of its inviolability. The 
soul which animates it is the peopled iever<t 
ence. The cement which hol<& ite parts to- 

f ether ii. the people's virtue and inteUigence. 
'ho citizen should hold the constitation as tba 
Christian does the decalogue, sacred and invi- 
oiable. It is worthy of his most sincere hom- 
age, and requires his most resolute and perse- 
vering support. Every violation will encour- 
ag[e recurrent violations; and thus its value 
will be diminished, and its principles raadeied 
inoperative. As long as the people and their 
functionaries yenerato the constitution in all 
its parts, justice is secore and liberty is safe* 
the poor man may live in peace, and work 
with the buoyancy of hope and the oonfidenee 
of securitjT. But only sanction or connive at 
one violation of the constitution, and it in 
spires hope and confidence no longer. While 
it exists, Its motto is **nolo me tangtre, (touch 
me not.) Like virgin purity, once sullied, it 
loses its chaste odor and its charms, and in- 
vites its own prostitution . Extinguish only one 
spark of the vestal fire which bums on its al- 
tar, and the desecrated flame is no longer holy; 
it degenerates into the common element, and 
is no more sacred or enduring. Listen to the 
warning of "Junius," on the necessity of 
guarding the fundamental law from every vio: 
lation, however minute or transient: 

"Oneprecedent creates another. Thof soon 
accumulate and constitute law— what yester- 
day was fact, to-day is doctrine. Sxamplee 
are supposed to justify the most dangerous 
measures; and where they do not suit exactly, 
the defect is supplied by analogy. Be assaied 
that the laws which protect us in our eivil 
rights, grow out of the constitution, and they 
must fall or flourish with it. This ig not the 
cause of faction, or of party, or of any individ- 
ual, but the common interest of every man." 
Excellent sentimen tl It should be engraven 
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cm the heart of every true friend tif itisticG and 
right government. The tnviolabili^ of onr 
constitution is the security of ereTT citiJEen. 
If any infraction be sanctioned to the preju- 
dice of one, the example endangers the right of 
aQ. Let not the strone exult in their imagina- 
ry security, and feel indifferent to the violation 
of principles, which are necessary to the de- 
fence of the weak. He who is 8tron|; to-day 
may be weak to-morrow. He who is up to- 
day may be down tormorrow. He who is now 
in a dominant majority, may soon feel the ne- 
cessity of a refuge to the constitution, which 
he has impaired so much, that it can afford 
him no protection against the injustice of an- 
other triumphant majority. No prudent man 
will ever be provoked by passion, or stimu- 
lated by momentary interest, to prostrate the 
barriers of his own security. Let no one think 
that any violation of his constitution, under 
any circumstances, or for any purpose, is Suf- 
ferable. If one violation be tolerated, anoth- 
er is justified by the example; usage ripens in- 
to law; and the whole constitution is supersed- 
ed; it becomes passive and exanimate. 

In questions of private right, the judiciary is 
the only, and from necessity, the ultimate ar- 
biter. If the court in the last resort should 
•TT on a constitutional question, the decision 
is valid between the pai^ties. But public sen- 
timent may, whilst it cannot reverse the de- 
cision, reverse the principle. There ma^ be 
conatitutional questions which can be decided 
only by the people; and their only mode of 
deciding them is at the polls. Such is the 
great subject of controversy now pending, in 
relation to the court of appeals. ^To jumciid 
tribunal can decide such a controversy. It is 
not a judicial matter — it is political. Wheth- 
er the "court of appeals" is constitutional or 
legal, cannot be definitely determined by "the 
court of appeals." Whether the old or the 
new court is "the court of appeals," cannot be 
effectually settled by the old or the new 
judges, who then, must decide these momen- 
tous and anomalous questions? The legisla- 
ture? Certaiuly not The controversy has 
^own out of an act of the le^slalure. *There 
it a collision between the legislative and judi- 
cial departments. Shall the legislature decide 
its own cause — adjudicate on its own acts? 
Attempt to prostrate another and cauipoUent 
department, and then gravely sanctify its own 
encroachments? 

The people who made the constitution, and 
for whom it was made, are the only umpires. 
And when they act on such a subject, they 
act in their original popular character, and 
not in a delegated, legislative capacity-— they 
act as sovereigns, not as legislators; and the 
act is popular, not legislative. If their decis- 
ioa be not final, their only resource is to sub- 
mit, or resume the exercise of their inherent 
sovereignty. When a constitutional oueation 
is referred to tlie electors at the polls, tncir de- 
cision can be announced by those only whom 
they there elected. If senators who had been 
elected before will not acquiesce in such a de- 
citioD, their pertinacity can have no legiti- 



mate effect in frustrating the public will.— 
That will being the last resort, and being aa- 
certained by the only meant by which it is as- 
certainable, and communicated by ther imme- 
diate representatives, in the only mode by 
which it may be communicable, must be su- 
preme in its authority and inevitable in its re- 
sults. Who are deputed, in such' a case to ex- 
press the people's will? The senators whom 
they had not the power then to elect, or the re- 
presentatives whom they did elect for the sole 
purpose of representing and declaring their 
will? If an unconstitutional act were valid 
imtil r^ularly and formally repealed, it 
would be conceded, that before it should be 
disregarded, the whole legislative department 
must concur in repealing it. But we are not 
left in this dilemma. Every legislative act re- 
pugnant to the fundamental law being void, 
whenever the people pronounce it repugnant, 
it is considered a nonentity, and its. repeal is 
not necessary. And after such a decision by 
the people, bold must be the man, and desper- 
ate the faction, that would dare to enforce iJie 
unconstitutional enactment. The man and 
the party that would thus presumptuously and 
perversely act, would deserve to oe called en- 
emies to the peace and liberty of their coun- 
try, and to be considered traitors to its sacred 
cause. 

You say that the people have not decided 
the "judge question." what right have you to 
say so? How do you know that they have not 
decided it? Did not their own representatives 
solemnly declare, that their constituents had 
decided that the re-orsranizing act is unconsti- 
tutional? And who elBo can know as well as 
they should know? How else will you ever be 
informed on this subject? 

Yes, air, the people have decided the great 
controversy, and you know it. You in sub- 
stance admit it in your message, and emploj 
low cunning and despicable artifice to elude 
that decision. You certainly presume too 
much on the ignorance and gullibility of tJia 
people. They are intelligent, sir, although in 
electing you, they have encouraged you to per- 
severe m the belief that they are not. Their 
right to settle the construction of their consti- 
tution (in the only way ifi which they can do 
it, by voting at tne polls,) they will not suffer 
you to deny or "compromise." 

Your political sins cannot be expiated by 
artful or deceitful professions; nor can. the 
wound which you have inflicted on the consti- 
tution, be healed by the balm of "compromise.*' 
The people have displayed a "determined 
and persevering resistance" to your violation 
of their constitution, and in that resistance 
they will triumph. The rational and patriot- 
ic temper lately manifested by them, is encour- 
aging to the mends of order, and justice, and 
mondity. It is ominous of a long and bright 
career yet to open for Kentucky, of proepenty, 
happiness, and just renown. It is a satisfac- 
tory and consoling proof, that the constitjution 
is strong, because it shows that that popular 
sentiment of reverence for its principles, which 
alone fortifies them and giv«8 them iotiritj. 
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is unshaken by the political illnminati, who 
have lately been endeavoring to nndennine 
th« republican's faith, by exhibiting to his 
passions "a Oireean liberty"-*-and to i'nvert 
the moralist's creed, by tempting him with the 
•ensual allurtmenta of an epicurean philoso- 

To insure the lonj^yity of our excellent con- 
«tltation, popular virtue and populu: intelli- 
gence are indispensable. These ajre the bases 
of the whole political structure of a free gov- 
emment. Sap these broad foundations, and 
the superstructure must fall. With the purest 
virtue and highest iutelligence attainable by 
degenerate man, he cannot lire in society se- 
curd^j without the protection of a ffood con- 1 
stitution — and no constitution can oe called 
good, or can accomplish its ends, unless the 
people revere and defend it and every part of 
jt, as the Palladium of their rights — the citar 
del of their safety. When they manifest this 
disposition, they show themselves worthy of 
thepoon which constitutional liberty holds out 
to her votaries. 

Our constitution is emphaticalljr the ark of 
our political salvation. Tho principles which 
it preserves are to us civilly, what spiritually 
Sinai's law was to the ancient Jews. All our 
virtue, all our wisdom can never enable us to 
live as freemen without their supreme guardi- 
anship. 

The statesman who would propose to live 
without a constitution, or under one which 
should be subject to the control or exeelusivc 
construction of the law making power, would 
be obnoxious to the ridicule andderision which 
Plotinus incurred, by proposing to Gallienus, 
to establish a city oi philo60|>herB to be called 
Platonopolis, where the citisens mie^ht live 
free, under the guidance of reason ana philos- 
ophy, without &e restraints of government. 

Sir, to be free, we must have a free constitu- 
tion, and that constitution must be supreme. 
It is the people's recorded will, and their ser- 
vants cannot resist or change it. If a legisla- 
tive act violate it, a legislative act is not neces 
sary to restore it. The people can check the 
usurpation, and wipe on the pollution without 
legislative aid. And they do both, effectual- 
ly, whenever they decide at the polls that the 
act of their agents is in conflict with the para- 
mount law. 

''A constitution is a thing antecedent to gov- 
ernment, and a government is only the crea- 
ture of a constitution. It is not the act of the 
government, but of the people constituting the 
government. It is the body of elements to 
which yon can refer, and quote article by arti- 
cle, and which contains the principles on 
which the government shall be established, 
the manner m which it shall be organized, the 
power it shall have, Ac. 

"Rights or Man." 

''The constitution of the stato ou^ht to btt 
fixed; and since that was first established by 
the nation, which afterwards tni9t'^d certain 
persons with thelegislative powcrK, the funda* 
mental laws are excepted from this commis 



power from the constitution. How then can 
they chsttige it, without destroying the founda- 
tion of their authority. -'Vattisl." 



"The omnipotence of Parliament" is Euro- 
pean— it is laiglish. It is not American; it is 
an exotic, which will not take root ol* flourish 
in the soil of liberty. Against this transatlan- 
tic principle our fathers fought, and conquer- 
ing, they nave extirpated it. The great prin- 
ciple of America is the appropriate distribu- 
tion of the functions of government, among 
three coequal departments. The reciprocu 
checks of each department preserve an equi- 
librium, which prevents either from encroach- 
ment or consolidation. For the want of this 
principle, the people of Europe have been 
subject to unremitted oppression and frequent 
revolutions. For want of it, all the republics 
of ancient and modem Europe have been fac- 
tious and turbulent, and have sunk into anar- 
chy and eventual despotism. 

A judicial department, co-ordinate and co- 
eval with the others, and to a proper extent in- 
dependent of them, has never been known ex- 
cept in these United States. It does not even 
yet exist in England. Thxrb, there is no writ- 
ten constitution. Prescription, usage, prece- 
dent, constitute the English constitution. — 
It is invisible, and exists onlyin the memory 
and the heart of England. There, an act of 
parliament is the supreme law — and hence the 
judge scarcely ever ventures to» say that any 
act of parliament is void. 

But nere the judiciary is interposed as an 
intermediate check on the legislature. The 
judges are bound, "ex-ofBcio," to declare "the 
law" — and the people in the constitution have 
announced, that thoir will therein expressed is 
the supreme law, and that every thing in op- 
position thereto is null and void. In contro- 
versies between individuals in courts of jus- 
tice, the constitution must govern. It was for 
this end that it was made, and for this end that 
judges were commissioned. The judges are the 
agents of the people, not of the legislature, and 
therefore must enforce the constitution, which 
is the people's law, in opposition to an unau- 
thorized act of their agents. Your re-organiz- 
ing act admits that this is the duty of the 
judges, when it provides that, in pronouncing 
an act unconstitutional, they shall be unani- 
mous. To pronounce unconstitutional actn 
void, has been the practice of the federal and 
state judiciaries ever since the organization of 
the respective governments. A fearless,' im- 
partial, and upright exercise of this important 
function is necessary to the liberty of tne citi- 
zen. A constitution limiting the sphere of leg- 
islative power, cannot be maintained and en- 
forced without it. And such a texture and 
tem]^rament of mind as wiU enable judges to 
act m this respect properly, should be cher- 
ished and encouraged. 

If English judges had possessed and exer- 
cised this salutary power, Sidney and Rus- 
sell would have lived to enioy that freedom 
for defending which they fell as martyrs. If 
this conservative en^e of f^ee government 
tiott. Ill short, these ^legiBlators derive thchr^had been employed in Revtilutionaiy Frtnoe, 
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her guillotipe would have fallen onlj on the 
guilty, and her eoil would not have been 
washed with the blood of her innocent and 
roost worthy citizens. Had it8 yalne been 
known, Aristided would not have been exiled, 
nor the Gracchi murdered. But the politicians 
of ancient, as well as modem times, reason- 
ed as many of your party now do. They 
identified the leeislature and the people — ^thcy 
considered legislative acts as paramount law^ 
and viewed the interposition of judicial checks 
as inconsistent with the genius of government. 
They reasoned delusively, as their melancholy 
history proves. And their history would in 
time be our history, if the same error should 
prevail among us. There is no liberty where 
there is not an iudependent judiciary. There 
is no security — no living constitution where 
that judiciary has not the power to rescue the 
humble or persecuted citizen from the oppres- 
sion of an ambitious and rapacious faction, 
whether in the legislature or elsewhere. With- 
out such a judiciary, vested with such a pow- 
er, in vain would the constitution declare-— 
that the habeas corpus shall not be suspend- 
ed — ^that Jubtico shall be administered with- 
out salo, denial, or delay — ^that no man shall 
be pmiished without a fair and impaitial trial 
by a jury of his peers — that private property 
shall not be taken for public uses wiUiout just 
compeusation — tliat tliu obligatiou of contracts 
shall not be impaired — ^that cz post facto laws 
shall not bo passed — that there shall bo no at- 
tainder or corruption of blood — that there sliali 
be no titles of nobility — that all men are free 
and equal — that tliere shall bo no established 
religion — that no man shall suffer for his faith 
or be bound to support any sect — that th» lib- 
erty of the press and of conscience shall be se- 
cure. These elements of freedom would all 
be abstract and speculative, if there were no 
judiciary to anest the legislature in their at- 
tempts to violatti them — ^and you and your 
"cabal'" might tiien go on, "conquering and to 
conquer." 

"It is urged that the power which can de- 
clare the acts oi another void, must necessari- 
ly be superior to the one whose acts may be 
declared void. But there is no position which 
depends on clearer princi|)les, tnan that every 
act of a delegated authority, contrarjr to the 
tenor of the commission under which it is ex- 
ercised, is void, ^o legislative act, therefore, 
contrary to the constitution, can be valid. To 
deny tfiis would be to affirm that the deputy is 
greater than the principal; that the servanli is 
above bin ma.ster-^that the repret^cntatives of 
the people nrc superior to the people them- 
selves. It is far more rational to suppose that 
the courts %vo)-c designed to be an intermedi- 
ate body, between the people and the legisla- 
ture, iaorder, among other things, to keep the 
laiivT within the limits assigned to their au- 
thority. The interpretation of the laws is the 
proper and particular province of the courts. 
The constitution i.s in fact, and must beregard- 
eii by the judges, as a fundamental law. It 
therefore belongs to them to ascertain its mean- 
ing« as well as th«t of any act of the legisla- 



tore. If there be an imconeilable variaiuie 
between the two, that which has the superior 
obligation and validly, ought of course to be 
preferred, or in other words, the conBtitatio& 
ought to be preferred to the statute; the inten- 
tion of the people to the intention of their 
agents. 

Kor does this concluaioa, by any means, 
suppose a superiority of the judicial to the le- 
gislative power It only supposes that the 
power of tne people is superior to both, and 
that where the will of the legislature, declared 
in its statutes, stands in opposition to that (^ 
the people declared in the constitution, the 
judges ought to;be governed by the latter rath-, 
er than the former. They ought to regulate 
their decisions by the fundamental law, rather 
than those which are not fundamental. It can 
be of no weight to say that the courts, on the 
pretence of a repugnancy, may substitute their 
own pleasure for the constitutional intentiona 
of the legislature. This might as well happen 
in the case of two contradictory statutes, or it 
might happen in eveiy adjudication upon any 
single statute. The courts must declare the 
sense of the law. The observation, if it proved 
any thing, woiUd prove that there ought to be 
no courts distinct irom the legislative body," 
<kc. FvBuim. 

Such wore the aoutimeuts of the Washing- 
tons, the Eamiltons, the Hadisons, the Jeffer- 
sons, and the Patrick Henrys of the revolution. 
How different they are from the spurious doc- 
trines of your "Jefferson," and your '^Patrick 
Heniy," who denominate judges "Kings" 
for declaring a legislative act void. AH are 
"Kings" or "Tories" who oppose yoa or your 
relief legislatures. 

By an independent judiciary, we mean a jn* 
diciary independent of the will of less than 
two-thirds of the legislature, 'Without such 
an independence, you might torture, and im- 
prison, and murder with impunity. No 
judge dependent on the whim of a bare majori- 
ty, would dare to resist the unconstitutional 
acts of that majority. 

How would you like to apply the doctrine of 
legislative supremacy to Congress, and of 
tame subserviency and absolute dependence, 
to the supreme oourt of the Union? Would 
not stato rights be in danger? Might they not 
soon be engulphed in the vortex of unhallowed 
power? And would you apply to the supreme 
court your principles of unanimity on all con- 
stitutional questions? What then might be- 
come of state rights and the federal constitu- 
tion? Might not ambitious men pass acts 
which would eventuate in dissolution or con- 
solidation. 

The qualified independence of the judiciaij is 
the roost important feature in the constitotion. 
Without it. the constitution would be aninert 
mass, destitute of life, or foon, or comeiineM. 
It would be a chaos of power. But with this 
feature in it, it lives and reijB^ns — ^it is beauti- 
ful and beneficent. It is this which gives it 
harmony and solidity, and endears it to there- 
publican statesman, and wOl endear it to the 
I poor tenant of the humble coU It is this which 
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\H)1 chedf the innocent and conBole the perae- 
ented— which gives confidence to our industry 
and security to our hearths. 

It is this strbag arm of justice which you 
and your party have been striving to paralyse. 

It is this great anchor of the constitution 
that you are now endeavoring to barter by 
compromise. 

Tne people love their constitution and will 
never, 1 hope, give up, or "compromise," one 
word or syllaole or letter of it. They will 
ffuanl it from all violation, whether the attack 
be open or insidious; whether it be in the form 
of re-organization, or of "compromise." 

Although they have pronounced the re-or* 
ganising act unconstitutional, and although 
Tou ought to know it, as you have been so anx- 
ious to ascertain their **wiU" you still resist 
the people and spurn their constitution. I 
have very little hope of convincing you of your 
dn^ or your intenst. If you were not con- 
vinced last August, yon^ 'are an incorrigible 
•e^tic. 1 n my n est number, however, 1 shall 
attempt a short argument on the re-oreanixing 
act; and I shall expect to shew you, if you are 
not blind, that it is "QBVIOUSLY and PAL- 
PABLY" unconstitutional. 

PLSBIAN. 



TO THE GOVERNOR ELECT OF KEN- 
TUOKY— No. viiT. 

•'The necessity of reciprocal checks in the 
exercise of political power, by dividing and 
diatributing it in dinerent depositories, and 
constituting each the guardian of the public 
weal, against invasions of others, has been 
evinced by experience, ancient and modem." 
WASHmoTOsr's Fakkwell AnnRESS. 

The lessons of experience and the maxims 
of wisdom, have been wantonly disregarded 
bv your party, in "the re-organizina act,*' — 
Pushed with victory and instigated by ambi- 
tion, they looked only to their own selfish 
ends. The act was passed in a whirlwind of 

Eower. The "night scene" was riotous and 
oodliating. You, and Barry and "Patrick 
Henry" and other kindrea spirits, were 
placed in the midst of your party in the 
Aonse of representatives, to exnort them to 
courage. You were seen plying; them most 
earnestly. Many of them seemed to be shaken 
to the centre o( their souls, by the appeals 
which had been made and were then making 
to them, by the friends of the constitution. 
They faulteredjmany hesitated; some, unable 
to stifle conscience, abandoned you. They 
bad been addressed in caucus by the federal 
Attorney and your "wordd-be'* chief justice. 
They had there taken the oath of fealty and 
given their adhesion* But as the fatal moment 
approached, when the constitution was either 
to triumph over your "cabal," or to fall by 
your sealpin^-knives and tomahawks, the tim- 
id and conscientious turned pale, and felt hor- 
ror at iha daed. To ttrangtaen the weak and 



console the contrite, you stood by them in the 
hour of trial; you and your minions placed 
yourselves, like sentinels, on the floor, to watch 
the suspected and prevent their desertion. 
Yes, sir, incredible and disgraceful as is the 
fact, it is believed to be but too true, that the 
governor of Kentucky, some of those parasites 
who were to be judges of the legislative su- 
preme court, he who was to be reporter of their 
rescripts, and other expectants, were earnestly 
employed on the floor of the representative 
hsJl, among the members, in midnight session, 
by your countenance and conduct^, consoling 
ana stimulating those whose judgments had 
been convinced, and whose consciences were 
awakened by the reiterated warnings of the 
constitutional advocates. 

The scene res^nbled a camp nieht-meeting, 
in eonfusion and clamor; but it lacked its h<^ 
impulse. Heaven approves the one; Satan 
himself, it is thought, presided over the orgies 
of the other. An honest member, who had 
gone with you as far as he could, and who felt 
ittobehisdnty to follow the dictates ef his 
conscience and judgment, was hissed on the 
floor, for declaring, when his name was called, 
that he felt bound to support the constitution, 
and that hit conMcience would not aUow km to 
violate it; as he had become convinced he 
should do by voting for your bill. This hon- 
orable man nad made a speech, and the best 
(it has been said) which was made in favor <^ 
the act; but afterwards he was convinced of hia 
error, and had the magnanimity and fimness 
to desert you. This he did not wish to do. He 
postponed it until the last moment when it woa 
possible. He then paused, and told you pub- 
licly, that he could go with you no farther; 
that there, he and you must part; he with his 
constitution in his hand, you with yours under 
your feet. How much more noble was his con- 
duct than yours! Obedient to instructions, 
most of the re-organizers were in the habit of 
going out whenever a speaker on the other side 
rose to address the bouse. Col. Moboajs^ of 
Nicholas, whoso seat was next to Mr. RoB£aT- 
son's, was in the act of going out when Mr. 
R. was rising to make his speech against the 
act — ^but at Mr. R.'s request he remained in his 
seat, as an act of personal courtesy — observing, 
at the time, that argument, to him, was use- 
less. That was on the forenoon of the day on 
which the final vote was taken. He listened, 
and was convinced. This was the man who 
was hissed by his party for having a con- 
science. If ouiers, whp felt as he did, had 
possessed the energy and self coni^denoe 
necessary for an escape from the fear of your 
vengeance and the trammels of party, what 
calamities would they have averted from our 
devoted state! But the fate of your bill had 
been sealed in caucus, and all efforts to defeat 
it, or even retard its progress, were unavailing. 
It was hastened with a precipitation unbecom- 
ing so grave an occasion. Tne previous ques- 
tion was moved, lest the friends of the consti- 
tution should be able to break your caucus 
spc^, by the native force of argument. You 
all became disconcertad and toarmed. You 
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mn afnxd to hear more. And it has been pub- 
lished, thatyott prompted the call for the pie- 
▼ions qneitionl What say yon— -ffnilty or not 
guilty 7 If you will not answer, I will answer 
loryou — guilty beyond a doubt. 

The member who made the call did not un* 
derstand its objects or its effects; and as soon 
as he was notified of them, he promptly with- 
drew his motion f Yon encouraged your party 
to oppose an adjoumznent, andto/»rcethe bill 
through the house, contrary to the usual fonns 
of legislation. You were afraid that remon- 
strances from the people would come in on the 
next day. They did come, in tones of thun- 
der. But, lest a reconsideration m ight be call- 
ed on the next day, you had signd "tAe lon^ 
mV' before the house was, next morning, or- 
ganised, flow was this done? Was the bill 
examined and enrolled before it passed? And 
did you approve and sign it without reading 
it? Why this haste? Why this management? 
Why this shuffling and intriguing? You were 
about to consign to the tomb, the constitution 
of your count^. Your triumph was like that 
of an Attila, a Ghenffiskan, or a Tamerlane. 
Your party resembled a conquering army. 
The sardonic grins and bacchanalian rerels, 
which graced your triumph, showed that ;^our 
Tictroy was Vandalie, ana your spoils piratical 

The constitution which you supposed you 
had laid low, has risen with power. Its resur- 
rection p<Nrtends your doom. It is redeemed 
and regenerated by the Yoice of the people. 
Thateame voice will sslute your ears in ac- 
cents of thunder. The mimgled constitution 
stands up in judgment a^inst you. 1 now 
hold it before you. Jjook at it. View its wounds 
—if you are still an infidel, "fed the Hde tehieh 
yeu have pierced" and then acknowledge that 
it was slain, but lives agahi*-was buried, but 
has risen, to bless and to save. 

The constitution either ordains the existence 
and defines the duration of the court of ap- 
peals, or it is silent and inoperative in relation 
to that tribunal. The supreme court either de- 
pends on the will of the people in convention, 
or on the will of their agents in the legisla- 
ture. If it be of constitutional origin the leg- 
islature cannot abolish it. If it De the off- 
spring of legislation, your act of assembly is 
valid. The conclusion thus drawn from tnese 
hypothetical premises is logical and inevita- 
ble. And consequently the judc^es are either 
in or out of office, as the fact snail be ascer- 
tained to be, whether the "court" originates 
from the constitution, or from an act of assem- 
bly. For that which is purely legislative, is 
under legislative control — and that which is 
^fenerated by the constitution, is above legis- 
lative power. 

The court of appeals is the head of the ju- 
diciary department. The governor is the head 
of the executive department. The constitution 
declares that "the powers of the government of 
the state of Kentucky shall be divided into 
TUB£E x>isTiH(jT departments, and each of them 
confided to a separate body of magistracy, to- 
wit; those which are legislative to one; those 



which are executive to another; and those 

which ABS JUDIOIAKT TO ANOTHXB." It also 

declares, that *'the legislative power of this 
Commonwealth shall bx vested in ^o distinct 
brancbe8"^"the supreme executive power of the 
commonwealth sellll be vested in a chief mag- 
istrate" — ^the judicisl power of this common* 
wealth, both as to matters of law and equity, 
sball be vested in oznc eupreme court, whicb 
shall be sttlxd the court OF APPEALS 
—and in such inferior courts as the gxnxxal 
ASBKiiBLT may, from time to time erectjand es- 
tablish." The language which has been quo- 
ted is plain. It is susceptible of only one ra- 
tional construction. There can be no diversi- 
ty—no unintentional misrepresentation. 

The functions of government are distributed 
among three departmentft of agency. Each 
department is designated by the constitatioii 
— ^its province de£ied-*its duties devolved* 
Each dass of agency is ordained, or in other 
words, required to exist, by the constitution. 
It declares that thero shall be three disti&et 
departments. Then there must be three. It 
declares Uiat the legislative power shall be 
vested," Ac. — ^"that the executive power shall 
be vested," <bc. — '* that the judicial poWer shall 
be vested in a supreme court," dtc. The lan- 
guage is similar— the import and effect must 
Be me same. This is undeniable. 

Does the constitution ordain or establish the 
legislature? Then it ordains or establishes 
the executive. If it ordaias or establishes the 
legislative and executive, by a parity of rea- 
son, it ordains and establishes tne judiciary. 
The men who shall fill either of those depart- 
ments are not designated by the constitution. 
They are otherwise appointed. The depart- 
ments, the offices, exist without the incum- 
bents; the former are created by the constitu- 
tion; the latter by election or appointment, un- 
der and according to the constitution. The 
legislative department existed, before the mem- 
bers who have filled it were elected — the ex-« 
ecutive existed before a sovemor was elected — 
The supreme court, as me head of the judicia- 
ry, existed before judges were commission*- 
ed. The departments were all established by 
Uie constitution. They were co-eval with it, 
and are all co^etaneous and co-existent This, 
too, is indisputable. 

The office or station of a legislator^ and the 
member of the legislature, are two distinct 
things — so is that of the executive and the 
ffovemor who fills it; and so is that of the ju- 
aioiary and the judge who is appointed to ad- 
minister the laws. If there are no m^nbers 
of the legislature, there is still a legislative 
department. If the governor dies, tne office 
lives. If the judges die or resign, or shall be 
removed, the court of appeals survives that by 
which its bench has been vacated. The legis- 
lature may remove the incumbents of eiOier 
department from office, but they cannot abol- 
ish either of the departments — and they have 
as much power to aoolish one as another, and 
no more. Any attempt to destroy either would 
be unconstitutional. The rsason, and the on- 
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lyreaflon, why thej are all three ordained bj repeal of the act regulating the number can 
the constitution, is that the people assembled anect the right of those who had been elected 
in convention, were unwilling to confide the 



organuEation of their political machine to their* 
legislative department; thej knew that three 
departments, with the power and the wiU to 
check and countercheck each other, and there- 
by produce harmony and prevent violence, 
were indispensable to the enjoyment of liber- 
ty and security. And they therefore construct- 
ed and balanced against each other, three 
organs of government: and have interdicted 
the destruction of either by any power inferior 
to that which gave them bein^. 

The constitution organizes the government^ 
and hence it called the organic law. It con- 
structs the entire machinery of ffoveroment, 
and leaves to the people and legislature the 
discretion amd power of giving it impulse and 
supplying the means for continuing the con- 
oora of its movements, and the unison and ef- 
fectiveness of its operations. It eaa never 
move until the people give the impetus. Each 
department must be put into operation, by the 
act of the people, either at the polls or mthe 
legislature. Although the executive depart- 
ment is created by tne constitution, there can 
be no governor without an election by the peo- 
ple. The legislative department exists in the 
constitution, out until an election by the peo- 
ple, there can be no legislature. The court of 
appeals is created by the constitution, but 
there can be no judges of that court, until the 
people, through their legislature and executive, 
shall designate the number of judges who 
shall fill the court, and shall give them com- 
missions. 

But when a governor is elected, he is in 
office under the constitution, and his office can- 
not be abolished by the legislature, nor him- 
self removed except by impeachment. So when 
a member of the legislature is regalarly elect- 
ed, he holds his seat under the constitution. 
His station or office cannot be abolished, dur- 
ing his term, by the legislatuie. He may be 
expelled, but his vacant seat will be again fill- 
ed — it was only vacated by the expulsion of 
its incumbent, not annihilated. So too, when- 
ever judges are commissioned for the supreme 
court, they are in office according to the con- 
stitution. The court is ordained by the coa- 
ititution and cannot be abrogated, and the 
judges can be removed from the court only by 
impeachment or address. Arc there any other 
modes known in the constitution? 

The number of members who shall at any 
particular time constitute the legislature, is 
not fixed hj \he constitution, 'i'he legisla- 
ture, from time to time, may regulate the num- 
ber of its members, so that it be not less than 
the minimum nor more than the maximum 

{>re8cribed in the constitution. "When the 
egislature declares, by an act of their own, 
that their body shall consist of a certain num- 
ber, (for example, 75 in one branch, and 25 
in the other,) and when the people have elect- 
ed that number of representatives, the power 



under it, to their seats and their privileges. 

When the legislature have designated the 
number of judges who shall occupy the su- 
preme court, and the governor and senate 
shall have appointed men to fill the offices, the 
appointments cannot be revoked by the gov- 
ernor; nor can the offices be abolished wliile 
they are filled. The constitution devolves on 
the legislature the duty of giving facility and 
fuU effect to the court of appeals — ^but not the 
power of its creation or abolition; this the peo- 
ple have wisely reserved to themselves. A 
reppal of any act or acts of Assembly regulat- 
ing Uie court of appeals, can have no more ef- 
fect on the existence of the court, or the ten- 
ure of its offices, than the repeal of an act reg- 
ulating the election of memoers, would have 
on the existence of the legislature, or on the 
seats of the members elected in pursuance of 
the act. In each case the legislature would 
have the right to repeal its own acts, but in 
neither would the repeal operate retroactively, 
so as to affect private or official rights acquired 
under the repealed act or acts; these are vested 
and secured oy the constitution. 

The constitution requires that there shall be 
a legislature; that there shall be a governor; 
that there shall be a court of appeals. Must 
they then not all exist as long as the constitu- 
tion shair exist? Can either be abolished by 
the other two? Can the legislature abolish the 
executive? Can they abplish the court of ap- 

Eeals? If they can destroy the one, they 
ave the same power to abrogate the other. 
The legislature or the executive may, by 
perverseness, produce an interregnum. By 
refusing to pass laws, or to execute them 
when enacted, the legislature or governor may 
suspend the operation of the constitution, but 
they cannot destroy its existence. They may, 
jointly or separately, prevent the appointment 
of juages for the supreme court; but tiiey can- 
not abolish the supreme court 

As the judges, when appointed, are entitled 
to their offices during good behavior, "and the 
continuance of their court,'' and as the court 
of appeals cannot be abolished by act of as- 
sembly, it follows irresistibly, that whilst the 
constitution shall continue to exist, the offices 
cannot be taken from the judjges; nor can the 
judges be removed from the offices, except for 
misbehavior, and then only by impeachment 
or address by two-thirds of both branches of 
the general assembly. So says the constitu- 
tion. 

Is it the constitution, or is it an act of as- 
sembly, which requires that there thall be "one 
supreme court, to be called the court of ap« 
peals?" Is it the constitution, or an act of as- 
sembly, which declares that there shall be a 
legislature and an executive? Is it the consti- 
tution, or an act of assembly, which devolves 
on these three depoeitories of power their re- 
spective portions and kinds of authority? Even 
you, sir, will admits— you are bound to admit 



which was necessary to fill the legislature ^that these are all fundamental priDciplea, 
has been, for the occasion, exhausted, and no I which eoostitate the very esaenot. and life. 
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and organication of oar republican gorem* 
nent. 

The conatitation establislies tiiree dUtinct 
departments. What are they? Is the le^fisla* 
tnre one? Is the ezecutiye two? What is the 
third? Is it not the judiciary ? And how can 
it be pretended, that one of the three is de- 
rived less from the constitution than the oth- 
ers? If there be one which does not depend 
lor its existence on the constitution alone, and 
which may be suspended or destroyed by the 
others, then it is a sophism to say that there 
are three departments; there would be only 
two constitutional departments; the' third 
tt'ould be lerislatire. 

The legislature cannot change the "frame- 
work" of the go7«mment. They derive their 
authority and existence from the constitution. 
They cannot derange the organization of the 
departments. They can neither create nor de- 
stroy them. These are all three as permanent 
as the constitution itself; otherwise, they are 
not established by it, and are not the depart- 
ments which it ordains and creates. 

Can the legislature abolish their own depart- 
ment? Can they abolish the executive? To 
propound such questions seriously to a man of 
common sense, would insult him. It would 
argue the suspicion that he was either a fool 
or a knave. What then tmut be thought, and 
maff be said of him who insists that the legis- 
tature can abolish the court of appeals, the 
very head and soul of the judiciaxy, which is 
declared to be the third department? Such a 
man could not maintain his title to common 
sense, nor to common honesty, until he could 
prove that three departments meant ttoo-— that 
thejudiciary is the legislative and vice versa, 
Wny does the constitution create three de- 
partments? Is it that each mflY be so far in- 
dependent of the others as to check their ab- 
berations, and yet so arranged relatively as to 
preserve their mutual rights, and the harmony 
of all. The legislature and governor may con- 
cur in passing unconstitutional acts; for in- 
stance, acts establishing a religion; for destroy- 
ing jury trials; for muzzling the press; fordis- 
Aranchising citizens who are not freeholders. 
These usurpations will be harmless, if the ju- 
diciary be honest and faithful. The acts of as- 
sembly can only be enforced by the courts. It 
is therefore necessary that they should be so 
far independent of the legislature, as not to 
be afraid' to resist their encroachments on the 
people and the people's constitution. For this, 
ana this alone, the people established a third 
department. 

The history of the world proved the necessi- 
ty of this third department. Liberty demand- 
ed it. And if the people in convention had 
not felt the necessity of establishing it, and 
rendering it as stable as either of the others, or 
as the constitution, they would have left to the 
legislature the power to establish a supreme 
court or not, as they should deem expedient, 
and the power to abolish one when created, as 
in the case of inferior courts. 

Bat thqr have aaid that «the judieial power 
^dW If vmad in «na tapnme covt^ tad in 



such inferior courts as the legislature may, 
from time to time, erect and establish." They 
have tJius confided to the legislature the cre- 
ation of wliatever inferior courts their wisdom 
and experience may point out as proper. 
They may erect circuit courts, district courts, 
chancery courts, quarter session courts, or any 
other subordinate courts. They may substi- 
tute one system of inferior courts for another, 
wiUiout control or limitation. But there shall 
be one supreme court called the court of ap- 
peals, with the power and will to revise, and 
correct, and control the legislative and inferior 
courts. This shall be, whether the legislature 
approve it or not. 

tf the convention had intended that the 
court of api>eals should be subject to legisla- 
tive control in evexy respect, they wouldliave 
left tiie legislature as free in relation to that, 
as they have left them in relation to the infe- 
rior courts. But they intended that there 
should be one court not dependent on a major- 
ity. The legislature established circuit courts; 
the constitution established the supreme 
court. The constitution requires that there 
shall be a court of appeals— it does not require 
circuit courts. The one must[|exi8t; the other 
may or may not. The reason why one must, 
and the other may exist, is, that the constitu- 
tion ordains the one, and therefore it cannot 
be abolished, and the legislature creates the 
oUier, and therefore can abolish it 

Allow me to present to you the sentiments 
of Virginia on this subject. I will do so by 
giving you the opinions of Judge Tucker, 
which were the opinions of the judges^ law- 
yers, legislators and people of bis proud and 
enlightened state. They are as follows: 

"These departments, as I have before ob- 
served, our constitution declares shall be for- 
ever separate and distinct. To be so, they 
must be independent of one another, so 
that neither cau control or annihilate the oth- 
er. The independence of the judiciary results 
from the tenure of their office, which the con- 
stitution declares shall be during good beha- 
yior. The offices which they fill must^ there- 
fore, in their nature, be permanent as the con- 
stitution itself, and not liable to be discontin- 
ued or annihilated by another branch of Uie 
government. Hence, the constitution has pro* 
▼ided, that thejudiciary department shoulabe 
so arranged, as not to be subject to legislative 
control. The court of appeals, court of chan- 
cery aiid general court, are tribunals expressly 
required by it. These courts can neither be an- 
nihilated nor discontinued by any legislative 
act; nor can the judges of tnem be rempved 
from their offices for any cause except a breach 
of their ^od behavior. 

"But if the legislature might at any time 
discontinue or annihilate either of these courts, 
it is plain that their tenure of office might be* 
changed; since a judge without any breach 
of good behavior, might in effect be removed 
from office, by annihilating or discontinuing 
the office itself. 

"Thejudiciary can never be independent so 
,loog OS thd «dftenc«of tilM ofBce d^pandi up- 
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on the will of the ordinary legiaUtnxe, and 
not upon a eonstitational foundation. Hence 
ariaee a roost important distinction between 
constitutional and lenslative courts. The 
judges of the former hold an office co-ezistent 
with the government itself, and which thej 
can only &fcitby a breach of good behavior. 
The judges of the latter, altho\^ their com- 
roisaiflMi should import upon the face of them, 
to be during good behavior, may be at any time 
discontinue from their office by abolishing 
the courts. In other words, constitutioniS 
judges may be an independent branch of the 

Sovemment; legislative judges must ever be 
ependent on that body, at whose will their 
offices exist. 

"If the principles of our government have 
established the judiciary as a barrier against 
the possible usurpation or abuse of power in 
the other departments, how easily may that 
principle be evaded, by converting our courts 
into legislative, . instead of censtitutioual tri- 
bunalsT' 

Such are the sentiments of the most enlight- 
ened jurists and republican statesmen; such are 
Virginia doctrines, and such are American 
principles. To multiply arguments on this 
subject wauld be useless. The principle for 
which I contend is almost self-evident. He that 
doubts might as well, with Hume, doubt the 
existence of a God; or with Berkley, deny the 
existence of matter. Like them, before he can 
doubt, he must distrust the elements of all 
reasoning, intuitive sentiments of his mind, 
the evidence of his five senses. The constitu- 
tion is so plain, its objects so manifest, that it 
would be difficult, if not impossible, to duci- 
date this great principle oy argument! I 
have only attempt^ a very crude and hasty 
outline. I shall add but little to it, lest by 
multiplying words I should darken counsel. 

If you had intended only to add four judges 
to the court, so much of your act as was neces- 
sary for that purpose, although inexpedient, 
would have been constitutions. But this was 
not its object. You designed by it to remove 
the "old judges.'' Your parfy could not 
agree during tne pendency of the bill, on any 
precise construction of it. Some admitted 
that it could not have the effect of removing 
the judges; others insisted that it would "re- 
organize" the court, and thereby expel from it 
those who then filled it. The senator who in- 
troduced it in the senate conceded that it 
would not remove the "old judges," but de- 
clared that by withdrawing their salaiy and 
placing over them four others to control them, 
they would be compelled to retire. After the 
legislature adjourned, your party had not 
agreed on what construction they should give 
the act Seeing that the court of appeals 
could not be abolished, many of them argued 
that the court was only "re-organized," and 
that by this magical process, the judges were 
reduced to the stations of private citisens. 
Even the act itself does not purport to be an 
abolition of the court. On its face it only re- 
peals certain acts of assembly regulating the 
coarfai, and all acta allowing sala^. This is 



a tacit admissioa by yourselves, that the 
court could not be abofished. 

But finding that the constitution provides 
that the judges shall hold their offices dnrin^^ 
good behavior, "and the continuance of their 
court," yeu were compelled either to admit 
that they were still in office, or that their court 
had been abolished. And then you were 
driven to a dreadful alternative. In thi? ex- 
tremity, you chose to contend that the court 
was abolished. Yes, sir, in your own mes- 
sage you have taken that bold and alarming 
ground. The following |is your language:*^ 
"The majority now deemed it necessaiy to re- 
sort to their constitutional power of abolishing 
the court, and establishing another composed 
of other men. That they nad tjhis poyer they 
could not doubt, because the constitution had 
not brought any such court into existence, but 
the first legislature of Kentucky had estab- 
lished it, b^use the power of changing, and 
even re-organizing it, nad been once before ex- 
ercised by the legislature. Because the su- 
Creme court of the United States, as avowed 
y the judges themselves, was created by 
congress, and because the ablest statesman in 
the latter body had declared that the supreme 
court was as much the creature of legislative 
power, as the inferior courts." Thus you ar- 
gue before the face of the world, and in the 
very teeth of irrefrsfable testimony, to convict 
your argument of ndsehood, and yourself of 
wanton misrepresentation. Your main POBi* 
tion is indefensible, and you know it. z our 
reasons are all perversions of the truth, and 
you cannot deny it. 

What, sir, did you abolish the court of ap- 
peals? Did your re-organizing act dare to in- 
timate such a monstrous import? Suppose it 
had said In plain English, "the court of ap- 
peals is hereby abolished," would not all 
America have been astounded? If you can 
abolish the court for one moment, can you not 
abolish it forever? And where then will be 
the third department? Where, and what 
then will be your constitution? Your le^s- 
lature will be omnipotent; your courts willbe 
their servile tools and the instruments of their 
ambition. 

You may change your courts andyourjudna 
every year, and give to the judicial office a le- 
gislative instead of a constitutional tenure. 
Then, sir, in the language of Mr. Jefferson, 
would "all the powers of government, legisla- 
tive, executive uid judiciary, result to the leg- 
islative body." And he warns us that "thi 
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concentrating these in the same hands, is pre- 
cisely the definition of despotic government." 
He tells us also, that "it will be no alleviation, 
that these powers shall be exercised by a plu> 
rality of hands, and not by a single one. Oi e 
hundred and seventy-three despots would 
surely be as oppressive as one. Let those 
whoaoubt it turn their eyes on the republic of 
Venice. As little will it avail us that they 
are chosen by ourselves. An elective despot- 
ism is not the government we fought for, bat 
one which should not only be founded on free 
principles, but in which the powers of govern- 
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ment should be so dirided and balanced 
among fereral bodies of maffistrac^, as tbat 
no one could transcend their legal limits with- 
out beinff effectually checked and restrained 
by the oUiers.'* 

Mr. Madison admonishes us that "the accu> 
mulation of all powers, Icgislatiye, executive 
and judiciary, in the same hands, whether of 
one, a few, or manj, and whether hereditary, 
self-appointed or elective, nay justly be pro- 
nounced the very definition of tyranny." He 
notifies us also, that "the legislative depart- 
ment is every where extending the sphere of 
its activity, and drawing all power into its im- 
petuous vortex." 

In the celebrated letters of "Publius," we 
find the following political lesson: "The com- 
plete independence of the courts of justice is 
peculiarly essential in a limited constitution. 
Dj a limited constitution, I mean one which 
contains specified exceptions to the legislative 
authoritr; such, for instance, as that it shall 
pass no Dill of attainder, no ex post facto laws; 
and the like. Limitations of this kind can be 
preserved in practice no other wa^ than 
through the medium of the courts of justice, 
whose duty it must be to declare all acts con- 
trary to the manifest tenor of the constitution 
void. Without this, all the reservations of 
particular rights or privileges would amount 
tonotlung." 

Now you see some of the reasons why the 
convention established three departments, and 
why they declared that "there should be a 
supreme court," Ac. And yet, sir, you boldly 
declare that this court has been al>oli8hed by 
act of assembly I The simple fact that this 
court is established as a check on the majority 
of the legi^ature, would, of itself, unanswera- 
bly prove» that it is not responsible to or de- 
pendent on that majority. You say, in de- 
fence of your act, that the legislature have 
heretofore set us precedents, i deny it, and 
challenge you for the semblance of proof. Tou 
know that no act of assembly ever turned a 
judge of the supreme court out of ofiice. 

Yon say that the supreme court of the Union 
has acknowledged its establishmeht by act of 
congress. Do you believe this? Do you not 
know that in the late case of Osborne vs. the 
United States, the supreme court decided that 
"the constitution establishes the supreme 
court, and establishes its jurisdiction." 

You say, that congress has removed from of- 
fice federal judges, by ordinary act of legisla- 
tion. True; but what judges? Were they 
judges of the supreme court, established by 
the constitution, or were they judges of infen- 
or courts, created by act of congress? You 
are not so stupid as not to perceive the dis- 
tinction between the two cases, nor so ignorant 
as not to know that it was these inferior courts 
which congress abolished. Who ever attempt- 
ed to abolish the supreme court? The man 
who should ever propose to do it would be dis- 
graced. Mr. Jefferson, whose private letter 
your party published, and grossly perverted, 
expressly declares therein, Ihat judges of the 



supreme court can only be removed by im- 
peachment. 

You say that the ablest statesmen in con- 
gress declared that the supreme court was as 
much the creature of legislative power as Infe- 
rior courts. Who were they? Qiles was (I 
believe) the only man who ventured to utter 
such an absurdity. The federal party resist- 
ed the right to abolish inferior courts, by as- 
suming an analo&;y between them and the su- 
Sreme court. The argument was imposing, 
nd the republican party combatted it, by ad- 
mitting tnat jud^s of the supreme court 
could not be legislated out of office, nor their 
court abolished, because it, (like ours, and by 
the same language) was ordained by the con- 
stitution ; but at the same time insisting that 
there was no analogy between the inferior and 
supreme courts. They said that the supremo 
court, being established by the constitution, 
could not DC abolished by congress; but that 
ihe inferior courts, being created by congress, 
could be repealed. All this you know; and 
yet you publish to the world in your message, 
that congress has exercised the same power 
which your party has attempted to exert, and 
ihat the ablest statesmen have contended that 
congress can abolish the supreme court! 

You say that the constitution did not bring 
the court of appeals into existence, but that 
this was done by the first legislature of the 
state. Does the act of the legislature create the 
court? Does it not acknowledge its anterior 
existence? Do not its provisions pre-suppose 
its constitutional creation? What legislative 
act established the court of appeals under the 
constitution of '99? This constitution recog- 
nizes and confirms in office the former judges 
of that court; And by what legislative leger- 
demain can they bo removed, without be- 
ing convicted by two-thirds, of misbehavior? 
The constitution did not bring YOU into be- 
in^ as governor, but it brought your offidc into 
being. 

But lastly, to cap the climax of your blun- 
ders and mistakes, you assert thattlie majority 
abolished the court and established another 
composed of other men. Here you admit that 
it was not the court, but the men who were 
abolished. You confound the court with the 
judges of the court. The majority establisheiif 
another court, composed of other men I that is, 
the judges constitute the court, and by re- 
moving^hem the court is abolished, and by 
establishing another court they are removed. 

In this precious confession, you either be- 
tray your inexcusable ignorance, or show the 
cloven foot of "re-or^anization." You have 
surrendered the question, air. The court is 
not abolished, and consequently the judges 
are now in office. And so say the people. 

"The power of king, lords "and commons is 
not an arbitrary power. They are the trustees, 
not the owners ot the estate. The fee simple 
is in \is." This is the opinion of Junius; and 
I hold it to be orthodox, the opinion of Wil- 
lis Alston to the contrary notwithstanding. 
When the people who know who this Willis 
Allton is, and how you eztorttd his puerile 
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and fnlsome letter, ihej will know haw to ap- 
preciate his statements. And when they 
Team that he is almost the only man in the 
union, out of Kentucky, who holds those wild 
opinions; when they hear of the innamerable 
letters from otlier, and wiser, and better men, 
contradicting his assertions, and expressing 
the opposite opinion, they will know how to 
estimate your folly and your motives for pub- 
lifJiing his rodomontade. Mr. Alston's puny 
assaults will not shake our constitution, nor 
change our opinions. The one is stable; the 
others are derived from higher sources than 
Alston's ^$e dixit. We derive them from 
God, from Washinrton, from Madison, from 
Jefferson, from our-fathers of the revolution, 
from our experience and our constitution. 

Were I a Xycurgus, I would swear the peo- 
ple by their religion, their household gods and 
the graves of tneir fathers, never to violate 
one petter of their constitution. I would en- 
join on them as a sacred duty, to treat as their 
enemy every man who would attempt the in- 
vasion of its principles. Our fathers ven- 
tured their Uvea for tne privilege of making it, 
and we would be degenerate and apostate 
sons if we would not offer up ours in its defence. 
If we suffer its degradation, we are unworthy 
of its blessings; unworthy of the patriots who 
gave it to us as our richest inheritance, and- 
unworthy ot the millions now living, and the 
generations yet unborn, whose prayers are as- 
cending, and will, ages to come, ascend to 
heaven, invoking the smiles of Providence on 
the cause of constitutional liberty throughout 
the world. A PLEBIAN. 
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TO THE GOVERNOR ELECT OF KEN- 
TUCKY— No. IX. 

**In Vfisdom, 'steadiness and judament, the 
people have greatly the advantage of PRINCES. 
For this reason, ths voice of the people is com- 
pared to the voice of God." 

Whatever you may say, or whatever you 
may think of the people's constitution, you 
are only one of their servants, and should sub- 
mit to their superior judgment, and obey their 
voice. The governor who shall contumacious- 
ly defy the people's deliberate will, and arro- 
fate the right to control it, would, if he could, 
e a tyrant. 

The people who made the constitution, and 
for whom alone it was made, ought certainly 
to be presumed the best judges of the ends for 
which it was designed. They ought to know, 
whether by that constitution, three depart- 
ments of government were established or not. 
They certainly do know whether each depart- 
ment was instituted as a check on the otncrs, 
or whether two of them were created only to 
overrule and subjugate the third. And, sir, 
they do know, and it is their interest and duty 
to xnow, whether the third department is 
theirs, or the creature andproperty of their 
goyemor and legislature, "tes, sir, they know 



better than you, or Ztitt2e Willis Alston, wheth- 
er their court of appeals is the sturdy off- 
spring of their will in convention, or the rick- 
ety bantling of executive and legislative pro- 
^creation. 

You have endeavored to adopt this court as 
your own, and to subject it to your tutelage 
and dominion. But the people nave detected 
you in the stealth. They nave caught you 
Jlla^ranti delicto, and after a patient and im- 

Sartial trial, they have passed sentence of con- 
emnation^n you and your accomplices in the 
illicit deed. 

They say that the court of appeals is, and 
shall continue to be, under their paternal care, 
and that you shall have no control over the 
court, and no other control over the judges of 
the court than what they have given you in 
the constitution. If you are not satisfied with 
what is thus given, you must wait until the 
people revoke their letter of attorney, and by 
a new or amended grant, confer on you more 
power. 

If you have no respect for the patriarchal 
counselsof Washington; if you will net yield 
to the concurrent opinions oi Jefferson, of Mad- 
ison, of Hamilton, of Henry, of Mason, of Jack- 
son, of Nicholas, and the host of patriots and 
statesmen who achieved our independence, 
and consolidated our liberty, and the blended 
effulgence of whose names nils up the "milky- 
way' of our political hemisphere; if you re- 
gard not the sentiments of other states; if yon 
will not listen to your Shelby, your Bowman, 
your Taylor — all of whom were soldiers of the 
revolution, and the last of whom having been 
a member of the two conventions of Kentucky, 
observed, in an apostolic address, last session 
of the legislature: "Mr. Speaker, some gentle- 
men have said, they believe the re- organizing 
act is unconstitutional; sir, I KNOW IT TO 
BE SO." If you will not respect the opinions 
of the soldier or the statesman, of the living or 
the dead, there is a tribunal before whose au- 
gust bar your stubborn neck must bow, and 
your stiff knees must bend; the people of Ken- 
tucky will be respected; their voice has been 
heard, and it toiil be obeyed. For although 
you are high in office, yon are but man, weak 
man, frail and fallible. Emperors and govern- 
ors are often very weak men, and are seen to be 
80 when stripped of the factitious glai'c of 
power: 

"Unbounded power and height of greatness, 

five 
To kings that lustre which we think divine; 
The wise who know them, know they are but 

men, 
Nay, sometimes weak ones, too." 

Motives of ambition may prompt you; the 
people feel none such. It may be your interest 
to ao wrong; it is always theirs to do right. 
This is proven by the nature, and very exist- 
ence of our free institutions, and is fortified by 
our experience. If these evidences of popular 
rcetitude are not satisfactory to you, allow me 
to add the authority of a great name. In Ca- 
to's letters, you may find on this subject the 
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following just and enlightened sentimento: 
*'It if odrtain that the people, if left to them- 
seWes, do generally, if not fdwaja, judge well. 
They have their five seDses in as great perfec- 
tion as have those who would treat them as if 
they had none. And there is oftener found a 
great genius carrying a pitchfork than carrying 
a white staff. 

,"The people have no bias to be knaves. No 
ambition prompts them; they have no rivals 
for place, no competitors to'^puU down; they 
have no darling child, pimp or relation to 
raise; they have no occasion lor dissimulation 
or intrigue; they can serve no end by faction; 
they have no interest but thegcfheral interest" 
This language is forcible, and applies well. 
You might even yet profit by it, if you will 
consider it seriously and apply it justly. For 
not heretofore having done so, you have 
blundered and wandered far from the path of 
duty, of honor and of patriotism . Gome back ; 
relent; submit to the people, and assist (as it 
isyourduty to do) in carrying their will into 
tfitect, and you may dosomeihmg towards les- 
sening that weighty burthen of responsibility, 
which your boldness, and vanity, and temeri- 
ty have thrown upon your shoulders. But on- 
ly yield to your temper; persist in your oppo- 
sition to the people; disregard the warnings of 
wisdom and the suggestions of duty— do this 
if you choose, but recollect that you are now 
told, that if you do, your mad career will sink 
you, not perhaps as low as Lucifer fell, but as 
justly and as hopelessly. And then could you 
complain, if the political historian should say 
of you, as Isaiah said of the prince of evil — 

"How art thou fallen from heaven, O Luci- 
fer, son of the morning! How art thou cut 
down to the ground, which did weaken the na- 
tional Foi uiou hast said in thy heart, I will 
exalt my throne above the stars of God; I will 
sitalso upon the mount of the congregation, in 
the sides of the north. I will ascend above 
the heights of the clouds; I will be like the 
Most High. Yet thou shalt be brou|;ht down 
to the grave, to the sides of the pit. They 
that see thee shall narrowly look upon thee, 
and consider thee, saying, 'Is this the roan 
that made the earth to tremble?' " 

Such would be the fate of any goverEor, who 
should ever presume to set himself up above 
the people wno made him, and exalt himself 
and stat^IiteB above the constitution, which 
was made to guide and govern him and them. 
We will have no dictator. We are the mas- 
ters; you the servant. We hav<i the ri^ht to 
govern, and we will govern. You shall not,' 
with imj>unity, resist our construction of our 
constitution. 

We, the people, havo declared, that we, and 
not you or your legislature, spoke into being 
the court of appeals; that it is constitutional, 
not legislative; that its origin is coeval with 
the constitution; that its existence was from 
that date actual, not potential; that it has de- 
pended on tlio stability of the constitution, 
and not on the vacillations of legislative will. 
In fine, sir, we, the umpires of your own 
choice, and the arbiters of the last r68<Ht, have 



decided that the oouit of appeals euiaot be 
abolished, except by a new conyeatien, and 
that necessarily, |rour act of reorganisation has 
no effect on the judges <rf that court. And if 
our opinion were destitute of the auxiliazy 
support of the plain import of the constitution, 
and of the almost unanimous contearrence of 
the politicians and people of the whole union 
— ^if it stood alone^ unpropped, it is enough 
that it is our opinion— the decision of the peo- 
ple on the meaning of their own form of gov- 
ernment. This ought to dose all controversy. 
It is stronger than argument; it is overwhelm- 
ing authority. 

Determined, however, to pursae your career of 
self-aggrandisement, and to convince the peo 
pie that you, and not they, ought to role, in 
the extremity of your madness, you import 
foreign aid. You invoked and have obtained 
the assistonce of Willis Alston, of North Car- 
olina, You hope, with his assistance, to rev- 
olutionise Kentucky, and overturn her con- 
stitution. 

If we are yet to learn our political cate- 
chism, I pray you, sir, for the honor of Ken- 
tucky, for your own dignity, give us a tutor in 
our own borders. If you cannot do this, I be- 
seech you, most kind governor! to import one 
from V irginia or Pennsylvania; from Missouri, 
any where, sooner than from "the North 
State." Or, if we must have a North Caroli- 
nian, then, sir, I implore you, to employ any 
other preceptor than Willis Alston. 1 have an 
insuperable repugnance to learning politics, 
or any things from Willis Alston. In this I 
may be too fastidious; but I revolt at the idea 
by instinct. I do not know that I could e^c- 
plain to your satisfaction, the reasons of my in- 
vincible hostility to Mr. Alston's tuition.— 
With me it is an affair of sentiment, more 
than of reason; it is a sort of "je ne sais qtud," 
I feel it8trongly,but cannot describe it. Lest, 
however, you may ascribe improper motives 
to my remonstrance, I assure you that I am 
not influenced by a recollection, that Mr. Al- 
ston submitted to a horse-whipping by John 
Randolph; nor by any suspicion that he may 
be the son-in-low of Aaron Burr, or a relative 
of Aaron Burr's son-in-law. In whatever de- 
gree of propinquity he may stand to Burr'a 
son-inlaw, he might still be honest, because it 
has been said, that the son-in-law of Bun- 
was un honorable and accomplished man. 
But I will not be instructed on my own consti- 
tution, nor lectured on my'political duties by 
Willis Alston. 

Mr. Alston is certainly very pragmatical. 
What right has he to obtrude his arguments, 
his^ censures, tor his advice, on Kentucky? 
What right had you to employ him as our dic- 
tator or instructor? Are you not suflScienUy 
dictatorial? And . have you not around you 
many idle men, who are far better qualified to 
be your assistants, than Willis Alston? Sir, 
to be plain with you, we have "set up" for 
ourselves, and do not intend to be ruled by 
you, nor taught by any foreign or domestic im- 
postor. We have been under your guardian- 
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ship too long already. "We bare paid dear- 
ly for the whistle?" 

In sober seriousness, sir, pardon me for in- 
quiring how you procured from "Willis Alston, 
his "set speech" on our goverment, our parties, 
and your message? Did you ask him to make 
a speech for you? You would gratify the cu- 
rious by publishing your letter to Mr. Alston, 
which brought fomi his lon^ and silly letter. 
Did you publish his letter without his author- 
ity. If you did, he ought not to complain, 
because he might have known, that there was 
danger of its exposure by you, unless you 
could hare believed that it contained "eaotnet 
seerete." 

I am disposed to believe that the letter was 
writt^ for publication,* it carries on its face 
evidence or careful preparation for the public 
eye. If it were written for publicatien, Mr. 
Willis Alston has been guilty of an impudent 
intrusion on the people of this state, and de- 
serves castigation. When he becomes politi- 
es! knight-errant, he must expect nothing but 
derisien and contempt. Was Mr. Alston's 
letter the only one which you have been able 
to^rocurs in all North America? I suppose 
so, for if you had another, you would have lost 
no time in giving it publicity. 

Mr. Alston has rendered hmiself very ridic* 
ulous, by the letter which he has written; and 
^ou are no less so, for extorting it, and expos- 
ing it by publication. So far as he has dealt 
in assertion, he is evidently and notoriously 
incorrect. When he attempts to reason, he is 
not more successful. He has shewn that he is 
in total ignorance on the entire subject of his 
letter. 

Our judicial controversy- is not like that 
which was agitated in congress in 1802. The 

})rinciples involved in the two cases are entire- 
y dissimilar. Congress abolished inferior 
courts, which had been created by act of con- 
gress; they did not attempt to abolish the su- 
pre*ne court, which is engrafted in the consti- 
tution. Why did they not? Because they 
knew they could not. They had the will, but 
lacked the power. Was not John Marshall 
then the chief justice of thaj; court? And was 
he not obnoxious to the restotments of the re- 
publican, and then dominant party? Were 
not other judges of the supreme court equally 
as obnoxious as the chief iustice? Wh^, then, 
were they not expelled, by an abolition o^ a 
reorganization of the supreme court? Why 
did not congress pass an act, declaring that 
"the supreme court is hereby abolished," or 
that "all laws in relation to the supreme court 
•re hereby repealed, and the same are hereby 
re-enacted?" 

The wise republican statesman oUthat day, 
never had thought of your hocus pocus mode 
ofjudge breaking. It was too shallow an ar- 
tifice, too low for grave statesmen. They 
knew that it would be perfectly ridiculous. 
Such a project was, therefore, not even hint- 
ed at It would have been scouted as ths 
ofliipTiag of a dsranged mind, or a wicked 
heart. 

Tha conititiitioii of tha uiio&»likathat of 



Kentucky, declares, that "tiie judiciary pow- 
er shall be vested in one supreme court, and 
such inferior courts," Ac. It gives to congress 
the power to establish inferior courts, but none 
to create a supreme court; that is ordained im- 
peritavely by thfi constitution, And any and 
every court which shall be established by con- 
gress, or by our state legislature, must clearly 
be an inferior court. If, therefore, your famous 
act be valid, if it establishes your new court, ^ 
that court is an inferior court, and its [decis- 
ions, like those of other inferior courts, must 
be subject to the revision and correction oftilie 
supreme court or court of appeals. The leg- 
islative court is "ex vi termini" inferior and 
subordinate to the constitutional court. The 
power of the legislature to erect inferior courts 
IS unlimited, and is illimitable, except by a ' 
sound discretion. They may, therefore, estab- 
lish a Desha court, a Barry court, or any other 
court however anomalous or nondescript; and 
they may christen it "the court of appeals;" or, 
"a court of appeals;" or, "the court of the star 
chamber;" 'the governor's court;' "the people's 
court;' or give it anj other name in the re- 
organizing nomenclature; but it is, after all, an 
nmauoR court. There can be but one court of 
appeals, and that you cannot abolish. The 
constitution only g[ives you power to erect 
and establish in/mor courts; and, therefore, 
all courts erected and established by you, 
must be inferior courts. 

Circuit courts may be abolished, Ist. Be- 
cause they were created by an act of assem- 
bly; 2d. Because they are inferior courts, 
which the legislature may "from time to time 
erect and establish;" 3d. Because experience 
may prove that other systems are more suita- 
ble. The circuit judge holding his office, 
during goad behavior and the continuance of 
his court, must, although he behave well, go 
out of office when his court ceases to exist — 
because, there being no circuit court, there can 
be no circuit judge — ^there cannot be a judge 
without a court, although there can be a coiut 
without ajudge. To exemplify this, suppose 
a former jud^e of a district court ahoula now 
claim to be district judge, every man would at 
once say that he cannot be judge, because 
there is no district court. But there are cir- 
cuit courts; and suppose that Judge Shannon, 
one of Uie circuit fudges, should resign his of- 
fice, is there not still a circuit court in his cir- 
cuit? The court exists, whether there is a 
judge or net. 

But none of these considerations apply to 
the court of appeals. It can never be abol- 
ished by the legislature; nor can any other 
be substituted in its stead. And therefore a 
judffe of this court can only forfeit his office ^by 
misbehavior — pass what law you will, there is 
still a court of appeals—- its identity is never 
lost— its existence can never, for one moment, 
be suspended. And consequently he who was 
once a jud^ of the court or appeals, and who 
haanot resifi:ned or been removed by impeach- 
ment or address, continues to be a judge of 
the court of appeals; because the court is still 
ithe court of appoaU> and because he is entitled 
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to his office while the court of appeals shal^ 
continae to azist. 

He who cannot perceive this plain difference 
between the supreme and infenor courts, must 
be incapable of discrimination or analysis. 
Nothing, to mj mind, could be more palpable, 
than this radical distinction in the origin and 
duration of the two courts, and the tenure of 
their offices. In ererj essential attribute of 
existence, the courts differ 'Hoto celo'* — as far as 
the heavens from the earth. 

But none are so blind as those who wUl not 
see. Tou are resolved to shutjourfCjes, that 
you may not have even a twilight view of the 
.subject. And employing as you do aU your 
resources to find apologies for confounding the 
two courts, it is not wonderful that some of 
your party have convinced themselves that the 
court of appeals is as destructible as the inferi- 
or courts. For we are informed by Terence, 
that 

" Verum pute$ hand acgore, quod vaUU expeeUis.'* 

"You believe that eagerly which you hope 
for earnestly." 

But many of vou have had too much light 
to plead this apology. Tou do see. You know 
that you are resisting the efful^nce of solar 
light; but your pride and ambition will not 
suffer you to acknowledge vour errors. Yo« 
have gone so far as to consider retreat perilous 
and ignominious. In this, however, you de- 
ceive yourselves, and if you persist, time will 
open yonr eyes when it will he too late to re- 
trieve what you will have lost, and forever. 

Then Mr. Willis Alston's puff will afford 
you no consolation. Sir, it is more magnani- 
mous to acknowledge, than to persist in an er- 
ror. It is better to forsake **your way" than 
to pursue it to destruction. It will be much 
more glorious, and eventually more advan- 
tageous to you, even now to repent, than to die 
in your sins. To such as have committed the 
"unpardonable sin," there is no hope. These 
are lew, and "have sinned against light and 
knowledge." They have fanned the name of 
discord and prevented its extinction. Wheth- 
er you are one of these, your own conscience 
may decide. Whether you are or not, I am 
bound to say to you, as well as to them — 

"You have not, as good patriots should do, 

studied 
The public good, but your particular ends; 
Factious amonff yourselves; preferring such 
To offices and honors, as ne'er read 
The elements of saving policy; 
But deeply skilled in all the principles 
That usnerto destruction." 

To exalt yourselves, you have endeavored 
to bear down every barrier which checks your 
ambition, «nd opposes your absolute dominion. 
You tremble in the presence of a pure and in- 
dependent court. You want a subservient 
court. One, the judges of which will be de- 
pendent for office and for bread on your boun- 
ty. And if you could succeed in subjecting 
the supreme court to your will, you might cer- 
tainly attain your objects. Yon might then 



have Beotian judges whom Hesiod calls "de- 
vourers of presents," You might then have 
the ancient English courts, in which suiters 
paid fines to the king for his favor or fobear- 
ance. Such courts as those of Edward III, 
where his mistress (Alice Pierse) exerted so 
much influence, that it became necessary to 
forbid her interference under pain of banish- 
ment; such courts as those of Charles II, in 
which a Kentucky Charley may employ his 
purchased influence for the party whose purse 
is longest; such courts as tnose once so much 

§ restituted by Bishop Laud, as to kindle a 
ame which could only be extinguished by 
blood; such courts as those of revolutionary 
France, by whose sentence all were decapi- 
tated who would not bow to the ruling faction. 
l)oes your ambition require such engines as 
thesef Such you might have, if you can con- 
vert the court of appe^s from a constitutional 
into a legislative court. It would then not be 
the court of the people, but the servile instru- 
ment of faction. ' 

But thankd to the tutelar genius of our coun- 
try, we have a constitution, which, while it 
lives, can secure us from such anarchy. That 
constitution is confided to us, the people, and 
we will, I trust, do whatever is proper for vin- 
dicating ito integrity and sust^ing its su- 
Sremacy. We have the power, and it is our 
uty to do it effectually and promptly. 
"In the situation in which we stand, I sec 
no other way for the preservation of a decent 
attention to Uiu public interest, in the repre- 
sentatives, but the interposition of the body of 
the people, whenever it shall appear by some 
flagrant and notorious act, by some capital in- 
novation that the representatives are going to 
overleap the fences of the law, and to intro- 
duce an arbitrary power." Bxtrex. 

"Whenever the legislatvre shall, either by 
ambition,! fear, folly, or corruption, endeavor 
to grasp themselves, or put into the hands of 
another an absolute power over the lives, lib- 
erties, and estates of the people; by this breach 
of trust, they forfeit the power the people put 
into their hands for quite contrary ends. 
What I have said here concerning the legisla- 
tive in general, holds true also concerning the 
supreme executor, WHO ACTS CONTRARY 
TO HIS TRUST, WHEN HE EITHER EM- 
PLOYS THE FORCE, TREASURE OR OF- 
FICES OF THE SOCIETY TO CORRUPT 
THE REPRESENTATIVES, AND GAIN 
THEM TO HIS PURPOSES." Locke. 

The foregoing sentiments are re-echoed in 
our ears by Mr. Madison, in his preamble to 
i the celebrated Virginia resolutions of *98. 
And in that memorable document, he more- 
over tells us, that WHENEVER THERE IS 
A CONTEST BETWEEN THE DEPART- 
MENTS OF GOVERNMENT, THE PEOPLE 
ALONE CAN SETTLE IT, AND THAT 
THEIR DECISION, WHATEVER IT BE. 
OR HOWEVER GIVEN, MUST BE FINAL 
AND IMPERATIVE. 

You are mistaken, sir, if you suppose that 
you will promote your own interest or happi- 
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neM, hj jroor crusade against justice, order, I Here is a faithM j^icture of an arroganti 
and tlie constitution. Look around you, and ; self-smfficienti ignorant ruler. Does your 
behold ;jrour aitnation. Listen to Fenelbn and ' conseience tell You, that in you may be seen 
learn wisdom; this is his language'- "Qf all j its original? If it does, you may yet profit by 
men, that king is the most unnap|>y^liobe- lita e&ibition. If you -will still continue 
licves he shall become happy by rendering ; blind to'your condition, and cling to your 
others miserable. His wretfhodnese is ^ idols, I trust that the people next August, in 
doubled by his ignorance— he is indeed afraid their majesty, will proclaim to you and them, 
to know wheuce it proceeds, apd he suffers a ' in the language of Gicero: 

pasSions, and an , utter' stranger to his duty. "'^ ^**'"^ in^ferum, 
ue^ has nerer tasted the pletaure of doing ^ "Perish thlit power which has b^n ob- 
gpod, nor been wmrmed ^e sensibility 4>y the tadned by eril mesne, retained by similar 
charms of vJHue. He is wretched, bat the j^ractiaee, and which is adnrinistered as budly 
wretchsdnQss thathe buffers he 4«serves, ^nd ^ it was acquired:" This shall atleatfibethe 
hia misery, hdweref gretiti is perpetually in- 'pr^er of A PI«KBIAK. 

creaaiqg. ' . • ; / I 
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Th> friends of *'the American System" in the United States having re- 
solved to hold a Natipnal Gonvex^tion at the Capital of Pennsylvania* in 
the year J 827, jfbr consulting as to the most prudent platform of proteo^ 
Hon by a tariff, a locai Conventicm in Kentucky, in July of the same year, 
appointed JoHir HAtvsv, Thomas G. 'Howakb/Jam^ Gow^v, Kichaud H. 
Chink, and Geoiige RoBERTdok > as delegates to represent Kentuokv in the 
Harridnirgh Convention, AH of them, except Mr. Howard, attended Ihut 
Convention, and, after its a^joxirnment, n^de the following report to the 
people of Kentucky. The principles therein illustrated — had they not 
been superseded by the Compromise of 1852-3 — would« as many states- 
men believe, have established, before this time, a degree of national 
prosperity and independence which would haye commended,, to general 
approval, the proper policy of protection prudently applied to Y&ut^ 
America. The report presents an outline of the principles and policy 
of Mr. RoBioiTSoK, who — though he always advocated the power and ex- 
pediency of protection, properly discriminating as to subjects, and time, 
and degree-t-never voted for any tariff bill while he wa^ in Congress, on- 
ly because all of them were, in his judgment, so framed as to operate 
unjustly and rather destructively to die proper ends — ^that is, national 
wealth, economy and equality. 

Reviewing the past and contemplating the present, many wise men 
believe that the compromise with nullification was barren and unfurtu- 
nate to conservatism, and still more think that had any Compromixe been 
proper, aparalysis of American protection was too high a price. 



* < w ».« 



TO THE PEOPLE OF KENTUCKY 



In undertaking to fulfil the czpecUtionB of 
those by whom we were appointed to represent 
Kentucky in the convention lately held at 
Harrisburgh, we were certainly influenced by 
no other consideration, than a sincere desire 
to contribute, as far as we were able, to the ad- 
vancement of a cause, which is essentially 
identified with the future welfare of our coun- 
try. To ameliorate the condition of the far- 
mer and excite domestic industry f generallv, 
were the only objects of the convention, it 
was an able and venerable body of 100 men, 
from 13 states of the Union, who had assem- 
Ided on the 30th of July, and adioumed on the 
Mh of Auffust One of our oaUtagues, (Mr. 
Howird) cud not Attend. 



We wevenot insensible of the honor confer- 
red on us, nor unmindful of theresponai- 
bility incurred by its acceptance. If longer 
time could have been allowed for a more gen- 
eral expression of 3rour approbation of the ob- 
jecta of the convention, and the choice of your 
delegates, we would have been gratified. But 
feeling the necessity of a representation from 
our state, and believing that you could not be 
othorwise than favoraue to tha invitation of 
Pennsylvania, we did not hesitate, at the has- 
ard pf personid inconvenience and pecuniary 
loss, to repair, without delay, to the scene of 
deliberation, and co-operate with distinguish- 
ed fellow-citixens from other states, indevisins 
and reeommending such measunes, as ihoola 
b^desmedmsitittitabbfcr the rtUaf of oa. 
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8tLlfezing'iDid]»tr|ri mnd the useM applicatiM 
of our VMt a^d aoiiiukxit resontves. 

The pever tp prateotagricBifaue, eoramerae 
<«iid nuumfaotiiresy-the three greet elements of 
na^nid mtperiij, has been iKercised by eou- 
gteas and aeqnieBoed- in bj the people, eyer 
einbe the first ^^asioir of l^e nlitimiar legiala- 
tnre in 1789. And the policy of ita apj^ioa* 
tien tp man J of the bnmchea of those wfe in- 
terestf , had not been queotioned. Gen. Waah- 
iagtoi^ Mr. Adams, Mr. Jefferson, Mr. Madi- 
ison, Mr. Monroe, Oea. Hamilton, and^ moat of 
our distlnffmahed stat^m«i« have u<ved the 
^e:^ercise of this prfrtwctiTe poller, and we ben- 
efieial nsults of its Jadicio^s application^ are 
practicaUj exemjpHned. Totheproyi4^teK- 
eitinn of this beniiUent power of protection 
W a tariff, the United StatQS ate indebted for 
me prosperi^ of many bran^es ot American 
enttfpri8e-*Aat-al. ag^culiniral and minniiuy' 
taring. ) ^ ' 

Oar tonnage has been proteetckl by a dis- 
triminating dut;r of 700 per cent. Th^ growth 
of cotton and iobaccb, and the manufacture of 
'sugar, haye been eneouraged bj hi^h and (to 
the consnmer of the latter particmarly) sin- 
gnlarlyheayy duties, with the ayowed object 
of protecting the domestic acticK The man- 
nlBOture of ^laas and salt has been encour- 
aeed by dntias vnnanaUy high; and 40 ^ 
wnolesorae protection of a tariffoor su^oesst in 
Inany nuunuacturcft in "^hich we are now un- 
riralled, is justly ascribable. 

Our cotton manufactories ^aye attained tneir 
pnraent nu(birityand surprising suoceaa, in a 
few. years, under the cover of 'va judicious tar- 
iff,-" and now supply not only our own con- 
sumption with better and' chei^per ffbrica^ by 
at least, 50 per cent, than we erdr bought f rOm 
abioad, but 6n>ert to foreign countries to the 
ampunt of ^4,000,000; titMreby,.tothat extent, 
enriching our own people, and aflvancing cw 
own commerce.. 

Deplorable indeed would . be the condition 
of the Union, if after the peopM of the states 
have forbidden their local legislKtures to im- 
pose dnti^ on imp<Mrt8, or to x^egMato 90m- 
■KTce, either foreign or among the ^tee, and 
have delegated those powers tp congress, there 
should be no lodjpnent of powor anywhere, to 
protect theii^ agncultural aud manufacturing 
mdustiy and capital^ bj laws r^;uliUiBg ihji 
importation of foreign product, and counter- 
aettng lioreign legislation* , ■ 

Xhe states have only surrendered, tney have 
noi annihilated this power. It is . inherent in 
^▼ery government, and has.been taraadated by 
the people, in the federal conaUtuiion, to con-' 
gross, a Safer dei)osltory of such power than 
the state legislatures, because its legiidation 
wiU be more unifonn« oomj^ehenoufre and ef- 
fective. Congress is ezpretraly vested with th^ 
power to reflate commerce, apd to lay and 
collect taxes, and to iippose duties* > ^B^gu- 
late commocee*' for what puipps^? . No other 
or more cireumaeribed. than w general wel- 
lare, subject only to tKo quaUficafion of uni- 
formi^ among the parts 6t the respactive 



states. Has not congress all the power on that 
subject <wbich each aud all of the states 
possessed before the adoption of the federal 
eonstiitutipnf And did not each of them ever 
have the plenary power to regulate oommeroe, 
l^ duties, in such a' mode as to protect tiieir 
own industry and capital against foreign mo* 
Bopcdyjor even competition f The general gaV" 
ernment is now the trustee of aU that state 
power. And the people have a riffht to expect 
and r^nire that tne mat trust will be faith« 
fully fulfilled to the &11 extent of their intep- 
eat and proper ipdependence. 

The legislature ofour parent state (Virginia) 
howwer, at ite last session, influenced by sen- 
limento inen>licable by us, but animated, as 
W9 belieye, by a^ misguided patriotism, denied 
to eongresa tliua necessary and familiar powers 
and«denduncedite ezetrcise for the last STyears, 
by every congress and undei: every adminis- 
tnition,aa.usurpation and tyranny. The cham- 
ber of commerce of Ohflrleston, as if by con* 
oect, oatemporaneouaiy, or nearly so, announ- 
ced similar sentiments in a manner intended 
.to rouse the oppoaition of the sooth to the^a* 
e^ of a domestic tarifit' And about the same 
time a distinguished senator of the south> and 
otfaera of hisparty, dpdbe of the probable suc- 
cess tof the Woollen's bill, as "a eaUmii^ mort 
^gUetim ikan WiVi'* and to defeat the passage 
of the bill, or if ^irerpatoed, "to RiSIST'' ito 
enftnraemeoty theV recommended conventions 
in the south, to defend what th^ seemed er- 
raneoqaly aiaid unfortanately to r^^ard as 
"sMdftemtnfcrefis.f' 

I'he friends of theweoiUens and other do- 
mestic interests in Pennsylvania, (than which 
no atato is more peaoeAil or patriotic,}8urpriso 
^and somewhat alarmed at all this unexpect- 
ed procedure, considered it pn^r to enaeav- 
or to adopt some pacific and xvtional measures 
for counteraction aaul self defence. And ibr 
this purpose, and this onfy-, thepsople of Pemi* 
fijf^lraniA recommended and solicited « eonycm- 
tton, atthalr capital, of deiegates from such Of 
the states aa were fevoraUe to what, by a new 
stid' appik^riato nomenclature, is staled '^h^ 
Americas srstem." Such portions of Sen- 
tuoky aa haa timfe to deliberste on this inri- 
t>tton,:d^termined to aooept it, and chose us 
to m>Msent your Intereste. 

Wr neither solicited nor deb^red this employ* 
mentr The only compeilkeation which we nave 
received for six week's seryice, has been the 
individual pleasure and impfovement which 
we dterrfsd from the interesting incidents with 
whksh our travel was replete, and the advan- 
ta§[e of a cordial intefcoursa with men distin- 
guished for flieir intelligence and love of coon- 
try, from twelve of our sister states. And all 
the reward we expect or would receive, is your 
approbation, and our own oonsciousnass of 
having £aitfafullye»deavored, at the expense 
of some toil and money, 'and much domestic 
comfort^ tp,proaM)te your best interesto. We 
hav^ no fear that %ehaiFe bean guiUj ol«ny 
inciviam. The olMeete of the convantian were 
those only which naye baen arowed by ita 
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frkndf . Aad those objeeta hftre bwn fally 
aciQOBipU«liedr-M f«r M the moral iaffaence of 
the unanimouB opimion of sttdi nbodj of m^, 
Can h9 ezpectdd or should bo iUlov«d to opt 
erate on jbttblio souttment or luitioaa^ legw* 
latioB. Our time, nrhUe in session, wms 
sedulously and exelaslToly d0rote4 to the 
consideration of the best means of nlioTing 
national distress, and adranciBg nationS 
indnstrr. Onr deUlieratioBS were charae- 
teiisad by moderatien* ItboraUigr and harmo- 
ny; and marked, as the remit Vili shev, by 
no iecal interest or predilectien. They were 
—as they shoi^d haf e heea-^in their manner 
temperate and ^leeoronsirsnd in Iheir aims« ha- 

Sartial and national. Whaterjer was done, was 
one openly; and the best vindicatioo of the 
conyentioii would be a pubJicatioQ of all that 
was said and done^ and attempted to be done, 
br the body ooQectiTely or its nttmbera iii4i- 
vidnalljr. ,>...'. 

JV'e wt notcommit our own dignity, ner ia« 
tyoms, by notioing (for the pnxpoae of 
gmvely defending ouiialyea fhAn iShmr. aspli* 
cation; the opprobious epithets which nst« 
been nttarod i|nd pobliahed in reference \^ the 
convention, br.some indxTiduala «f mortud. 
sensibilily and of ntera morbid taste. , Nor will 
we notice, itor any othel' prnpoee thantoahcw^f 
that tliey huTe not eecapeid omN^bserration, the 



9reese the growth and mBnuli[b6t1^« of hemp 
and flax to an extent wlUch. will be singaiar* 
Ij^ adrantageous to the soil and a^picultafe of 
our ooqntiy, an4r a» in -the ease of oottoas, far 
beyond our own demestio alid naral uses. 

Onring the fiscal ysar 1896/ the Jbllowing 
amountaof hempen and flaaEsn fabric, wera 
imported into the United States, vis: 

Articles not. subject to the duty 

of 35 per cent, - - 
Thdee subject to lihe doty of 25 

percent., - - * - 
Otner hempen article, exciting 

cordage, • ^ • - 



|9,757^0db 



•' Tofcri, . - . 

Cottonbagging, 3,43^^460 sq yds, 

rahifid at - '• ... 
7 wine, pack-thread, acd saihe 

twine, 389,640 lbs; 
Oovdage, 1,613,604 lbs . 



48^900 

- - - . 

i3J64,781 

1,781^168 -^ 

€0,9017 ' 
06;599 



tijmfiu 



T^Btal, -• • 

In the same Tcat, raw hemp 4nd flax were 
impcrted as follows; 

Hemp 9,869,000 lU,' ' . - . r $^1 ,757 

Klax, ab«at600,OOQ Ib^ - . - . ^2,Q00 



^ _ Total, . - - . t6a3,757 



which others, not more e^fiable lor their tern 
per or ssgacity, fa&ve essiiyed io al|am year 
rears and awaken your pnmudiees. . If sndb 
names as Jeremiah iCoKnm-,J9ezskiah Ifiks; 
Msthcw Carey, Joseph Ritner^ the vensnUte 
Judge Huston, the patdarchal TibbeCs and 
Pajne, and othess whi^ might be mentioned/ 
cannot rescue tne contention of whi^ they 
were members, from unjust rqprosBh:, we c^mld 
offer nothing to still the tongue of slandov 
Weshall cmiy add, jon this sul^t, ttmt we 
hare done nothing bat wlmt every dtiaenpf 
th& Ignited Stages has th#. oonstitttiioasi Hght 
to do, peaeeabhr and Mthout annoyance or n- 
buKs; and we hate done whait we wen called. 



articles imported, 21,689,615 Um. of hemp 
and flezVouId be neeessary^-wfaich Would be 
worth $i,5P0,00(W-requiring fat their gxx>wth 
ahottt 51,500 mot» of land, and Hying employ- 
ment, in mannCMlsprhig them uone, to at least 
700pefe«ms,- and indixeetly to ~a great ^any 
more. 

Within Ibelast feix year^ tiiianufaetoriss haVe 
been established in the TTnited States, which 
already supoly one Tiaif of pur SaH clotii; but 
it is believed tha^ ther cannot be sustained* 
much longer, egainst Miv^t!apital and com* 
petition and leptlatiofi, without som^' further 
support from goTemment, ^Tfae auty now im- 
posed on the raw rikaterial 1b 15 per cent^ ad 
raloiem, and is no hi]^her on the manufsctnr* 
ed article. Add to this the fiact, that England 
grants a bounty of 25 per cent, on the ezpor-. 
taUon of iinin. ' 

How etsT, f^omihese facts, would it be for 
us to cnp}Hy ours^es with the hempen and 
flaxen fawicBihni oar own mctories? A small 
addittenal duty en the raw material and on 
cordage, canvas and cotton bagging, would s4^ 
cure to us our own market; the nceessafy effect 
of Which would be, a jiroater diveraity and 
preductiireness of labor, some relief to our de- 
pressed agriculture— and' more security, and 
independence to our citisens in seasons of 



to do, in a manner becoming the digni^ «f the 
American people^ andi^ee mm juateameptioa. 

It 19 not treasonable or even pireiumptnoaa, 
to petitiou congress for a redress of grieyancsfi. 
And we shall only ask thosis who hare rentur* 
ed to question our candor ocpnri^olf motiTe) 
to be careful lest, by the tein|iei< w^ objectol 
their denunciations, they subject thea^eiYes ta 
a more jtist and disastrous recrimination. 

The conyentien, as many of you'wiU have 
heard, concurred unanimously m nr memorial 
to congress^, soliciting additienalxirotection to 
thegrowth of. hemp and fla:^ and to the man- 
uii»ctares thareof--*the manulsctuife cf-ironi^ 
and fine cottons, and the growth andmannfac- 1 scardity and of Iran 
*^!!1 ^ ' TheV^seofrepreeentatlTes of the United 

Thecapacity of our eenntiy toprodtic^henp States in 1894, pasaikl a bill to allow a duty of 
and flax, IS almost infinite: and nostktesinan 4>|^ cents on cotton bagging, blitbytheun- 
who will oaraAiUy eskmine the statistics beer., iveigr secession of a west»sm senator, of "high 
ing en thia subject, can doubt that^vpith a Veit nameapd pretensions, it was unfbitunately 
Ume additSofld proteetia^ It ii believed thatthe imme- 

Will b# aecmwJL ^rtiiiih witt 4Bidito ua to i»*Itiiat^4|«^^ 
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wiB in paasin^this {rill, ufd that it will no% 
be long, nnder fkrotahl^ auspices, More it is 
reiterated with ibore sucoess, and shall become^ 
as itshcwildiiave done in 1634^ i3ie Uwi oftbe 
land. 

The proapefitj of thejgppain groMag sjiatee, 
has been declining ever sinoe the peace of 1815. 
We are depcrred of oar accustomed foreign 
markets, And have nbt substituted others at 
homto. The' eonseqnences, as might* hare 
been foDoaeen, are languor and distresa in the 
fairest and most proline regions of the middle 
and westem'States. The remedy" is obvioua 
and natural.' It is two fold .•>— Ist^* Increase the 
ratio of the home denaad to the supply, by 
encenragtng hom* majutfascutes, wnith will' 
cettaxniy multiply tha number of non-produ- 
cing consiuners — «iugment the- demand for 
bnsBidttafib at home, the onl^ inii^ and steac^ 
market— '^iHly in a tcfneepondilfg degree, (ns- 
d«ca th&relatiT4 nusuhe^of grain^groweni,' now 
optotwar^lj redundant^ and enha&ce tlie 
yalue of tneir prodQctiotts. dd. Increate the 
duty on imported spirits^ so as 'to make rt iho 



interest of our people, as it should be thor in- theb^ own mftrket with xrxy^, is indisputable. 



ports waa not given tft the treasury before 
iSOd, since whleh', we are enabled by the 
treasury reports, to exhibit the following tabu- 
lar contrast: 1803, flour exported $9,300,000; 
1824, flourexported $6,759,000: 1803, beef and 

Sork, j442S,008; 1824, beef and pork $2,628,^ 
DO. The intermediate years exhibit a ratio 
oi progressive deterioration in the value of our 
exports, while our population has in this mean 
^e increased 100 per cent. 

The foregoiug facts are sufijcient to show 
fh& consequences' of depending on a foreign 
msrket, wnich we neither control nor regulate: 
aiidthey indicate the necessity of a home mar- 
ket, stable and sure. 'We should not depend, 
as much' as we hhvc done, on foreign caprice 
and British liigislation. "Wo should buy more 
fpomourown citizens, and that will enable 
them to buy more of us in return. This kind 
of interchange will be mutually advantage- 
ous. It will make ns feel (what we reidly are, 
6r should be,) as one people; and will promote 
6ur pn>sperit^ and real independence. 

The capacity of the United States to supply 



clination 'aud pride» to consume less ^of foreign, 
and consequently n^Ofipe of our'domestiii liquors 
distiUed from grain. 

The foreign demand fo^ Our hreadstuffi» hasi 
since 1618, not only beetf very Hmited, but in- 
juri ottaly prscarioua and Auctaatiug: The en- 
forcement of "the com laws," Tirtaally inter- 
diels the sale of *our com and flour in England; 
and by hes recent policy fingland'menaoes thb 
oeclnaionoi hercolonifll poits against the ad- 
miarion of our* vegetable products. Befose the 
colonial interdict (▼ia:Xin 1825, th\9 exports of 
flour from ihe United 8t|itea to all tbo British 
colonies did ndt exceed 223,000 batrela, — 
none eottid be mM in En^fid! During the 
eame fws, our grain growing population 
bought of Kflfflana manuxaotuf«d articles to 
the amount of $7,&00,000< And itsliouldnot 
fap forgotten, that in t^ same yeac> the New 
Kngland manufaotarers-boul^t and consuified 
6fi6;000 barMs of American flour, and I»^ 
quantities of 6ur corn. Hei« is a domestic 
market idready opened to Us, 100 per cent, bet- 
ter than that. of ISngland, before her new eo- 
lonial system was aimounced> and this market 
ia created by the gyowth of American manu- 
factories iinder the genial and vivii^ing influ- 
ence of "a judkiotts Uf/riffJ* This is an im|>or- 
tant fttct, whenit is recoQeeted that the grazing 
and grain growing states contain about three- 
fonr&aof uie population -of the United States. 

In 1793 our entire population Was' abou^ 4,- 
500,000; in 1824 it'was 12,000,000. Yet in the 
former yeartho value of oiir animal and veg* 
etable experts exceeded that df the latter year 
—thus: 1793, 1,074,639 .barrels of flour; 1824, 
996,702 barrelf of flour, 75,106 barrels of beef, 
and 38,563 barrdir of j^'orik. In 1824, 66;074 
barrels of beef and 67,ail9 pork. Iii 1791-2-3, 
we eonported 973,352 tierees of rice, and in 
lel32-3-4» onhr 301,683 tiercaa. The money 
value of the foregdng exports in 1793 exceea- 



Iron ore is abundant in the east, west, north 
and south, and immense t^uantitied of it are^ 
useless, for want of a demand, whilst we im- 
port laigcly from' abroad. The convention, 
^erefore^^-influenced by the same doctrine 
which gdverned all' its determinations, (vise) 
'that when we can supply the raw material our- 
selvesi we ahonld also supply the manufac \ 
tured the article, in all grades, ev^n to it^* 
hi^heat. elaboration j — recommended a slight 
additional duQr on foreign iron and steel. If 
this duty should be imposed, and have its con- 
templated e^ct; it will augment our intrinsic 
i«^urce0 in peace and in war, and in a short 
time dimihish to the consumer the price of ar- 
ticles which to all clas^ of society are indis- 
pensable. ' ^ 

The complete and signal success of our 
manuiactofies of coarse. cottons, and the con^ 
viction resulting from satisfactory infonnajtion, 
that th/^ like protection by tljio govemmeu., 
will produce the like success to the e^rts now 
makmg to manufacture the finer cottons, in- 
fluence the conyentiou to ask the attention of 
congress to this branch of domestic enterprise. 
Wc can now buy at a New England or renn- 
sylvania factory, cotton doth for ten cents a 
yard, of finer texture and more durable than 
the impcMied cotton, which, before our facto- 
ries existed, cost us at least thirty cents. And 
we can now buy a very useful article of Amer- 
ican manufacture, to-wit^ good casmetts, for 
fifty cents, better and nicer than any coarse 
British cloth at '#2. "Tet we know that, when 
the last duty was imposed on the importation 
of coarse cottons, many plausible objections 
wore vehemently and lionestly urged against 
ill, by speculative cosmo-politico^eccmomiBts; 
such as the following: "Let trade regulate it> 
self-^we are taxing Uie mftnv for the benefit of 
a favored few — ^you will ennance the price of 
the manufactured article-— diminish the rave- 



value ox tbe roregdnff exporra jn i im^ exceea- we manuiacturea anicie-— aimimsn uia rave- 
ed'llbat of 1894 aa IQO to 50^ The value of es- nue— oncouri^ moiippcSj." But %% expari- 
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m^nt reflates all «uaii abstract doctrixifis. 
"The roanj" hiive been benefitted Bfi well as 
"the few'' — ^the price to th/d cioBBamer has been 
wondsrfullj. dimimfihed — ^there has been na 
smugffling— and the revenue ha$ been tiugment- 
ed. These objections were th«n more impos- 
ing^ than now. They were sustained brjntl- 
tilated scrn>8 pf auinoritj from Adam Smith, 
Say, and Ricardo, who wrote foriSuropeisnd 
were nnfbrtanately misapplied, by our theo- 
retic politicians, to America. Bu& if there 
v^re nb other facts to shew the fallacy of these 
old-fashioned abstractions of closet econo* 
mistA, (and there are many more) the jooUon 
Experiment is most triumphant. In the sap^ 
0^ of that, we ^nd theocy oyerturaed by, 
practice — ^and speculative opinions refuted by 
an array of simple fiscte which aro irresisti- 
ble in the confirmation of the maxim cf our 
Washin^lUms^ Haxuiltons and' Jefiersons, es* 
piressed m the following oracular languagej^ 
"When a domestic manufacture has attained 
to perfection, and has ungaoed in the prosecu* 
tionof it, a competentnumber of person^ IT 
IKVAEIABLYT5EC0MES cmAPER. The 



fuUy in uniting in the entu» memorial as it 
was presented. • To audit aa may aay— "the 
mtes are too higV^we r^lr, congress can 
make them lower; and to sucn as may insist 
that the subjeot shmild not be inched, we an- 
swer: we abaU acquiesce, rery cheerfully, (as 
we hope all others will do,) iawhatever eoi»se' 
the wisdom aadpatiiotisai of congvesa shall 
finally adopt: we did not expect nor desire 
that our Qpimons shoaldhaTeino]« thafx thair 
just share of infiuence. . 

In regard tothe pn^riety of iDcreasiBg the 
duties on wool uid n^eoUena, howefver, theie 
were some j^itntinent oonsideraiionB-infifieii* 
cing ike coBTentkni^ whi^ shomld lagsi, eren in 
this imperfect,outline^ if entire^ pretannit* 
ted. '^. , . . • • 

Byth« tariff of IQSbi, Oi^-djity pa foreign 
woollene ifaa raised trotft SS to 33^ per dent 
This was f otmd necessary to sustfun the labor 
and capital employed in the woollen mani^fac- 
tuTCu and was oeeiaed salleMQ^ tn faith of 
the law of 1894, inrestmenta wero made by 
some of oar feQawrClticena in oftfr statevt in 
buildings, machiuefT and materiala for wool-* 



internal competition yhich takes place, soon I en manufacture to tne asooantof atieast $90^ 



does away evetything like monopoly; and by 
degrees reduces the prico of the article to the 
minimum of a reasonable profit on the capi- 
tal employed. This'acoofrds with tho reason 
of the thing and with experienoe." 

Tne chief object of the conyeniion* and that 
which was, more than any other, the oocasion 
of ito meetings was to encourage and protect 
the growth and manufacture of W'Ool. And 
the result was an unanlmoua recommendation 
t<» congress of the following, rate of duties, 
via: on all foreign wool orec the value In a for- 
eign port of 8 cents ptfr poundj a duty of 30 
cents per pound, with il^ addition annuaUy of 
3)^ oent8, until it shall loach ^ty cents. 

On the woollen foods (with the exception of 
worsteds and bombaaetts, flanndls and blan- 
keti,) 40 per 'cent.,with the addition of 5 per 
cent annually, until it shall reach 58 per cent, 
-—with this, additional quaUficatiou, to-wit: 
that in estimating the ad valorem^ .all woollens 
(subjected to the abore duty) of le^b value 
than 50 cents the squwo yard, are to be valued 
at 60 cents; those between 50 cents and $2 50 
atfS 50; those between $2 50 and $4 at $4; 
and tho^e between $4 and $5 at $6. 

There is no essential difference between the 
rate of duties here recommended, and those 
proposed in the Woollen^s bUl of last session 
of congress, except in the ^licle of wobL We 
inclined to the opinion that it would be better 
to invite the attention of congress generally to 
thesul]ject, without an^ specific recommenda- 
tiona. But a large majority of the convention 
being of a difl^rent opinion, and insisting that 
it would be proper to suggest, respectfully, the 
rates which the conv<cntion deemed most suit- 
able, leaving conc:ress, when possessed of the 
advantage c? such suggestion, to adopt such a 
system St protection as 'its superior wisdom, 
on a more extensive survey of nets, might as- 
certaiatob* most fittiBg, voconeiurttd dieer- 



000,000. 

These investmento tarotnisad to b« p^)dti«- 
tive ibr son^e time, and' no doubt wouxd hare 
been, if they could hlLVa been, protected froQi 
the disatstlHiB e$e6ta of twounforsecn eafiies: 
1st. The dlistreaa 4^ th^mantiiaotniesin Sag-' 
land in 1^, induced them to export larje 
Quantities of their woollens to. the United- 
States, and sell them at reduced prices, to avect 
tiie roin whioh hqng otver their own heads, an^ 
to crush Mr rival estabiishmenta, ao as to keq» 
opeii the usual demand ih this eounby fear 
their f8l>ri08. 2d. T6 aid in relicrving their 
own manufactoreni, and in p?DBtratinfl^ oon. 
England rednc^ the duly on wool to be im- 
ported ton their m^nefisctories, from 6 peace . 
sterling per pound* to one penny* And on tite 
coarser wool of less value than one shiUinff 
per pqund^'toahalf .penny per peundl and m 
other articles to be imported for die manufiao- 
ture of cloths, there were cornsponding redac* 
tien; for instance^ that on olive oil was redn* 
Ced fnun £15 I3fl the ton (352 gallons) to £7; 
on rape seed from jClO to Ifis: on logwood from 
9s 4d sterling, to la €d; ana on indigo there 
was a reduction of 20 per cent Ail which 
were ostimatcd to reduce the coat of mahufao* 
luring 16^ per cenL, (via:) the reduction on 
wool 14^^ — and that on the other atticTes 9 
]>er cent* Th? avowed object pf these, reduo* 
tions, was to enable the British manufacturer 
to undersell the American, in our own markett 
and thereby* in the parliamentaiy declaration 
ia favqrof the reductions, open to England in 
North and South America* "an immense mar* 
ket for our (English) low priced clQthsl" And 
shall this announcement be pro^h^tic? It 
must be so -^ithout some counterviulinf Xffpx'' 
lations by our own government. The British 
Parliament hae vinually reduced our dutv ot 
38}^ per cent to 1€5^—- more thanoDe4ial/ leaa 
than it wasbofore ttie tariff of 16341 These 
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iitwtvvpeikpUixdT. There is not]iiiig ipeeu- 
btive in them. Thej toe, i^d have oi^ to 
us, most actively pnu^tical. Ont manufac* 
tores hare been serwely ^stunned bv their op- 
eration, and must sink under the dIoWj un» 
leas our goventment inte^ose, and resist the 
assaults of the|Brit!B)i Parliament, by secut- 
iiig all the protection promised by the law . of 
I8S4. which Parliament has reduced, and in 
•Aect more than repealed. Shall we Submit 
to England,^ as her colonies, br shall we en- 
force our own legislation, SAd protect from for- 
eign aggression our own capital and our own 
industry; and from ruin, our own citizens? 
Shall we adhere t6 the law pf 1824^-^or' shall 
we sufifor it to be mocked ajid trifled with by 
England? 

There ean be no doubt that we can supply 
the* wool iorisU the cloth neeessary for our 
own use-^4or can it be seriously questioned 
that we can, with the advantage of security 
from ffotertuuent, in a short time, make as 
goid cloths' as any ever imported-rrand afford 
to sell them at home, mujch cheaper than we 
can buy thirae of forei^ countries.' The cot- 
tons will prove this, wit^bout the ^ouble-of in 
analysis of the facts which, to the merely 'sjiec- 
ula;tive mind, would make so obvious a result 



pography, are generally well adapted to the 
growing of wool^— and it is believed that no 
portion of them is more eligible for this pur- 
pose than parts of Ejentucky ; portions c^ which 
mi^ht, by raising sheep, be made productive, 
which ace new' in wilderness and waste. Xf 
we could get only 40 cents a t>ound for wool, 
oQi' agricultural capital Would be rendered 
more productive than it otherwise can be, by 
a transfer pf a portion of it fo the raising of 
sheep.. Wool, which readily brought $Sl 75 
during and shortly after the war, will not now 
command more than 50 ci^nts. Such as sold 
for y5 cents and 18 cents in 1826, before the im- 

Eulse given by the Tariff of 1824 was checked 
y the selfish policy of Englimd, is now dull 
at 50 cents and 12)^ cents. And for want of 
demand, the business of raising sheep is rap** 
idly decliniag. Without some stimulus to toe 
domestic manufactuiie of woUens, there wiUL 
not be a demand sufficient for the Wool npw 
grown in the United Si^tes^-so that ev«n a 
prohibitory doty on foreign wool would not 
benefit the owners, of sheep in our opuntiy, 
without the creation of a moreext^sivo h<»no 
market. The rejection of the Woolen's bill last 
wilder sunk wooL more than 25 per cent. This 
fact is well authenticated. 



The consumer cannot buy in Kentucky a 
yard of London cloth, which cost $6 at the 
manufactory, for less than $12; This du|>li- 
cation of price is produced by the profits of in- 
tezmediate venders; by insurance, iransporta- 
tidn, impost, ix. And thus a Kentuckian 
must pay $12 per yard for the honor of wear- 
ing a British coal; for it is confidently be- 
lieved that, with adequate protection, Ameri^ 
can manufacturers could bt» able in a very 
short time, to sell cloth of the same qnality as 
cheap at their ewn doojs, a^ those of England 
can an the mart of London or Yorkl And if, 
instead of buying at half pri^e, we should 
fi^ve even more for an American than an Eng- 
ush coat, would it not in the end be a saving, 
not only te the piirchaser, but to our country? 
Would it not be better to bny from, our own 
neighbors, who will buy Aromus,than ofEng< 
lana who will not purchase our hemp, or wJils- 
ky, or fiour, or com? Would it not oe wiser, 
to provide a market for those articles, at home, 
than to have none at all? . And would it not 
be more profitable and patnotie to keep our 
money at home, than to send it abroad to "that 
bourne, whence no travder returns?" 

The number of sheep in the U, States are 
estimated at 18,000,000, of the value, at $2 
each, of $36,000,000; and of which the fleeces 
estimated at 2)^ lbs each, and at the price of 
40 cents per pound, would be worth annually 
$18^)00,000. It i« supposed that it would ra- 
qnire 40,000,000 of sneep, to supply wool 
to manuCsciure the wollens necessary for the 
consumption of the existing population, of the 
United btares, if no foreign woollens were in- 
troduced smong us 




The provisions (to be boufffat from the agricul- 
turalists) necessary to Subsist these laborera, 
would cost at least $2y5OO,OO0-'Which is about 
40 percent, of the XfiXil value of the agricnl- 
tural productions exported fiom the. United 
States;^ and if stimulated by » domestic mar- 
ket for thoir fabrics, so aa to have full employ- 
ment, they would purchase (also from the ag<* 
riculturalists) wool of tW value of about 
$l,00O,80O<^3 percent, of oi^r pppulation are 
a^ricaHuralists, and the market even now fur- 
nished to them by our .own manufacturers for 
provisions and r^w materialsi is ten times aa 
great as that of the wotld . besides. 

The woollens imported from England annu- 
ally, may be estimated. at $10,000,000; and 
fron^ .the grain growing and grazing popular 
tion of the United States,. England will not 
buy of their horses, cattle and brcadstulfb, to 
the value of one cifU! ,The balance of trade 
with England ia against the U« States at least 
$10,000,600, the whole value of the woollen im- 
portations. Whilst tiie United States enj<^ed 
the parrying trade, their commerce flourished. 
That great source of prosperity is now closed 
against us.^ ]>uring Uie continental wars, the 
population' of Europe, absorbed in the «on- 
eerus of armies and batties, necessarily neg- 
lected, in a considevable degree, the employ- 
ments of peaceful life and productive labec^ 
hence their aaricultu^ declined, and thsiv 
Rooked to us for a sufficient supply of such 
vegetable 4irtiolefl ef consumption as they had 
not the leiBuife or themei^s to produce. Our 
agricuHure then flourished, and our farmers 
were buoyant . with hope, and prospcncad. 
Since the pacification of %urqi|e» Its people 
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renorated vi^ and alactity; fthe eonseqnence 
of- which 18^ that thev supply t^oir wants b^ 
the cttltiyation of their t)wn soil, ai^d will not 
purchase from na Ab d hence our a^ic^lttm9 
has been gradually declinitig, and our fkna-' 
era are becominc^ deepondent. Iiil 1818 Enfir- 
laod interdicted the importation it our bread- 
8ta£E»*^nd she determined^ atr any hazard, to 
enforce her cbm Jia^. She bc^^ins to talk 
about ffTttwing tobacco. ^Sh^ inrttes to hor 
ports the cctton ofUayti, free of auty, Whilst 
she enforces a heavy impost burthen on that of 
the IJ. States! Indeed, she will not buy liot- 
ton from us whenever she can be 6jnyeniisntly 
supplied elsewhere. 

m the south of Europe-»-in Gc«nany-^in 
Poland and in Sweden, tobacco is ziow^rown, 
and may be pi^uced tb still ereat^f esctent. 
By these causes and otiiers, whic)i it is un- 
necessaiy to enumeratiGj, oar vegetable exports 
hare deoreased iu qnantlty and value, and 
ourproducez* and exporters have sufier^'sie- 
'vereh, and tnany ersn to hojveless bankrupt- 
cy; although we are^kvored'^ith & better soil 
and form -of government, and with more phys- 
ical Tesources than any other ^nation on the 
fftobe We want a ftomemarltff — andA^preater 
diversification and distribution of labor. 
This is the nhtursl, the obvious, and a$ the 
experience of the world undeniably proves, the' 
Q&ty sure fremedy within Our control "We 
mnistleamto depend on ourselves, and shake 
off our colonial habits, l^e must) do as iSng- 
land>as Russia, stsGermanvi haye been 'forced 
by tieceesily te dp; avd ad France is kaming 
to do-^protect our own is^dustryj and seeure 
for its products a certain and steady market. 
If we cannot, or wiU not do this, we may, with- 
out prophecy, read our destiny in the history 
of Spain, Portugal and Ireland^ whahave fol- 
lowed the popular doctrine of anti-tariff pol- 
itvsianSj blindly and peiseveriagly. 

N6 nation has ever been long presperons, 
without manufacturing for itself, articles of ne- 
cessity in peace, and of Taluable uses in time 
of wax^ — ^and all other fabrics of tvhich it might, 
b^ its own labor", supply the chief mat^siaU. 
All history proves tnis, and it als^^oWsus 
thd important fact, that mann|act«rea never 
flourisn and maintain Iheir gcotmd, without 
the aid and protection of gotemmeat. Infant 
maxnc^tories p&sathrongn a probation^xy ort 
d^, which many cannot survive, wiihout be- 
ing prapped and nourish^ by the fostering 
care of a paternal government. They seldom 
attain vigor aiid maturity, without assurance 
of safefry^from the fluciuatiotis of fbtcig:n poli- 
cy, and the overwhelming attacks of foreign 
power and capital. And when I3iey survive 
th» dangers incident to their infancy—their 
improvements in skill and in machinery, their 
augmentation of .capital and their rivalty 
am<m^ them^^es, nave never fluled, and 
never wUl f^il, ftot ^nly to enable them to 
maintain themselves, but to reduce their fab- 
rics to the minimum value, which is always 
less than the same kind ef fabrics, when im- 
ported, can be sold for. Thaae ai^e not ftpeeu 
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times and eonntries; and they accord With tha 
opinions of our most illustrious statesmen, liv- 
ing br dead/ 

It is not expected or dedfed by the rational 
friaids of tho^American System/' that man- 
ufoctui^s should efer predomj&iate over agri- 
culture. • The latter is the basis' of bur power 
and prosperf^, and should ever command our 
supreme regard. But, to give it full effect, 
manufactnnss and c6mroer<^ must also dour- 
ish. These are three sisters; whoSe destinies 
aro indissolubly intertwined. And commerce 
and manufactures must be so &r encouraged^s 
to invijfoyate and reward the hands of agricul- 
tural industry. That manufacttres have pot 
been thus fai* proinotedv ft fs believed eonfi- 
d^tly afairinductipn of recent facta ^ill de- 
monstrate.'' * ,*' . 

Prohibition is not contemplated at this time. 
The • work of advancing *^ri passu** the 
tinree leading ^tereSts, mu^be progressive^ to 
be tolerable or suceessfiil. AMive, and even- 
tuiUljr suoeessful competition in the fabriea- 
tion of some of our o^ most valuable raw ma- 
terialf, into* such articles as our necessities 
require and our habits render comfortable^ is 
aU that it would be prudent now to attempt. 
If we should feed^ why should we not endeav- 
or to clothe ourelvea? Why ^oiild we disre- 
gard ih^mvitatioikS, and waste the rich boun- 
ties of Heaven? Why not make a prudent 'bso 
of the means of weauh and power which are 
strewed over bur Ihnd? \Vhy not dqyelope, 
and by the judicious employment of machine 
power, ' ahd proper diistriDUtion of labor and 
capital, multiply our resources igid increase 
iheirnatural proauctivcness? England, since 
the a^e of Edward the UI, has augmented dild 
sustaaned her vast power, by manufketures. 
Many raw materials, when elaborated t>y her 
manufactories, are increased in value ten, 
some an hundred fold, And by this process, 
too, she givea employment to ihousa&da of 
men, women, and children, whocould not oth- 
erwise exist on her soil; and 'l^us she makes 
many good .end productive subjects, who 
Would, witJiottt this great resotirce, be* idlers 
and va^bonds. Her cotton nxanufactoriQB 
atone, grve employment to more than 500,000 
|aml}ies, averaging at least four person^ Mieh, 
and constituting in the whole upwards of 2,- 
OOOvOOO of wmlSr Out of raw cotton, costiag 
her only |93,500,000--and of -which arliole 
$he does not raise a pound ; she produces $180,- 
O00>0€0; Whilst the United States, that raise 
tif o-thirde oj^what is consumed in Europe, and 
.export five-sixths of their crops, receive there- 
for only from 20 to $95,000,000. This is only 
one, out of many examples. ' - 
' The extension of our home maricet,by mul- 
tiplving our manu&ctories, will not only di- 
rectly promote agrtcultnre, but indivsctfy it 
will produce a more extensive effect on '*the 
general welfare.'^ tt will cautfe the improve- 
ment of our roads and rivefs — ^thc x^enstmc- 
Idonof oanals and railways, which Will facili- 
tate our inter**CGmmuiucation, strengUien our 
mnpathies as one jpeople, engaged in one 
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discordaDt and oratic elemenU of the Union, 
into one indiuolnble fraternity. For this ob- 
ject, and to thia extent only, we desire to cher- 
ish manufactures. We would not blindly fol- 
low the example of England. We are essen- 
tially agricultural. And it is our interest 
and shoiud oyer be our pride to retain so en- 
Yi|U)le a pre-eminence. T.o aid in doina^ thii, 
was the object^ of the conyention, and they 
haye yentured io suggest humbly, the meas- 
ures which, in their opinion, are best suited to 
sficomplish the desirable end. All acknowl- 
edge that some remedy for the agricultural dis- 
tress, which is seen, and felt, and heard m 
eyery neighborhood of the middle and west- 
ern states, is indispensable. The conyention 
haye recommended that which they honestly 
hope will be most efficacious and least excep- 
tiooable. And they would yenture their re- 
l^ntations on its signal success, if it is permit- 
ted to make a fair experiment. 

It is not local; all parts of the Union, if not 
equally profited by its immediate effects, will 
eyentually deriye a common benefit from 
its success, and none more than the west 
. And the south will soon feel its beneficent 
operation, not only in the general prosperity, 
but in some peculiar benefits. They will 
find a steady and profitable demand in Amer- 
ica, for their cotton, and rice, and indigo, or 
for greater quantities of them than haye yet 
found so adyantageous a market. They will 
be able, yery soon, to buy their cotton bagging 
from Kentucky cheaper to them than trom 
Scotland, and oetter; — American casinetts and 
linaeys wiU be cheaper, 'and suit their black 
population better than coarse imported cloth. 
And this is the opinion of many of the most 
tnliffhtened, patnotic, and liberal men of the 
south. The following is the lan^uaffe of 
one of them: "There is a perfect coincidence 
of opinion between us on the subject of protect- 
ing home manufactures. Bad as the times 
are for cotton planters, (of which I am one in 
a smidl way) they would be mach worse, but 
for the demand of our manufactories for the 
raw article. I should like to see more eff^tn- 
al protection extended to the rrowth and man- 
ufactuie of wool. These, and such like meas- 
ures will, in time, make us independent." 
The laipented Lowndes entertained the same 
rational and liberal sentiments. 

The cotton and sugar of the south and south- 
west haye been protected by. a doty of 3 cents 
per pound, now equal to about Sm per cent. 
ad valorem. These articles are indispensable 
to the poor as well as rich, especially the ar- 
ticle of sugar. The poor man or sick won\an 
must pay three dollars on a hundred pounds 
more, m consequence of the protection extend- 
ed to the home manufacture of sugar. And 
this is indirectly a bounty of 16 dollars to eye- 
ry indiyidual of the entire population of Lou- 
isiana. The whole quantity consumed in the 
United States may oe sa^ly estimated at 
120,000,000, of which about 76,000,000 are im- 
ported. The duty on the latter is about $2,- 
jOO,000, which is paid by the consumers. 
Should those who monopofize tlie benefits of 
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iuch protection, of such an article, object to a 
duty of 30, 40, or eyen 50 per cent on wool and 
woollens; whereby the latter article, of indis- 
pensable necessity, will, in time, be rendered 
cheaper to them, and improye the market for 
their own peculiar and much fayored pro- 
ducts? The duties proposed by th^ conyention 
will not injure commerce, nor essentially di- 
minish the reyenue. The coasting trade, aad 
that in the small articles necessary for our 
manufactures, which we cannot produce, and 
the export of our manufactures, will more than 

aual the yalue, fiscally and commercially, of 
'. the foreign commerce in the articles to be 
protected, eyen if that protection should 
amount to a prohibition. But prohibition is 
not intended or expected. The manufactures 
exported, in 1826, exclusiye of gold and sil- 
yer, amounted to 5,595,130 dollars; exceeding 
the export of tobacco 1,000,000 dollars, and afi 
other yegetable and animal exports 800,000 
dollars. 

Nor will the measures proposed materially 
afifect the foreign market for the cotton of the 
south, except so for as it will be improyed by 
reducing our exports of that article. England 
will buy our cotten when she needs it, and 
cannot buy a sufficient quantity from, the In- 
dias, Egypt or Hayti, at the same price; for 
necessity 18 a law, eyen to her. If ske can be 
adyantageously supplied elsewhere, she will 
not buy our cotton, whether the proposed tar* 
iff be adopted or not. Greece and her islands 
are more suitably adapted, in soil and climate, 
to the culture of cotton, than any portion of 
North America. Wheneyer peace and securi- 
ty shall be established in those delightful re- 
gions, the Greeks will grow more, and better, 
and cheaper cotton, than we can or will raise. 
And there is no doubt that the Mediterranean 
can supply all Europe with raw cotton. Late 
signs are auspicious of the partial emancipa- 
tion of Greece. Wheneyer this shall come, 
England will find the means of supplying her 
manufactories with cotton, and will not fiul to 
doit , 

Will not the south see these things, and 
consent to prepare for the crisis, by submitr 
ting to the only expedient which, in our opin* 
ion, can alleyiate the distress of the times^ and 
ayert the impending danger! Her ancient par 
triotism, her acknowledged ssgacity, her dem 
interest at stake, giye assurance th%t she will 
forego party pride, and old prejudiees, and 
seeing ner common interest in the common 
cause, will acquiesce cheerfully and oo-ope- 
rato in the common endeayor, to re-establish 
the prosperity, and consolidate the happiness 
of our common country. Except in gardens, 
cotton was not raised in the United States be- 
fore 1789; since which time the <|uantity pro- 
duced has increased to an astonishing degree. 
To show the rate of progressiye increase in the 

{>roduction, the two last years only will be se- 
ected. In 1825 the estimated quantity was 
550,000 bales. In 1826 it was 750,000. 85,- 
000,000 pounds exported in 1819 were nearly 
as yaluable as 125,000.000 pounds in 1820. 
And in 1823, 173,000,000 sold for $1,500,000 
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lest than 143,000,000 pounds did in 1894. 
TlitM facts shew the floctaations and nncer- 
taintr of the foreign demand, and that the de- 
mana maj be now, and often is exceeded by 
the supply. What will follow when Greece 
and the Archipelago engage in the produc- 
tion of cotton? It IS belieyed that the Amei*- 
iean fact<nieB will shartly consnme 40,000 
bales of American cotton, of which 13,000 
bales will be manufactaiid for foreign msr- 
keti. Bren now, larse quantities of Ameri- 
can coarse cotton goods are exported, and sold 
profttablr. Stop the American cotton facto- 
ries, and the price of raw cotton must fall, 
nearly, if not quite 90 per cent., and cotton 
goods must rise in more than a correspondent 
ratio— and 'thus make a double loss to the 
American people, and a double gain to for- 
eignen." 

To Eentuckj, exhausted hj incessant 
drains of her specie to the East, to bur dzj 
goodsy and lo the West, and 2!f orth, and South, 
to buy land, and cut off from a profitable 
foreign market, the proposed measures of re- 
lief cannot be otherwise than most salutaiy. 
They will hare a tendency to rerive our 
drooping agriculture, and give life and ani- 
mation to our Tillages. They will stimulate, 
and enable us to improve our roads and our 
riTers, and draw frrom our earth its abundant 
resources. On the rocks of the ^huylkill, 
five years since uninhabited, manufactures 
hare reared a flourishinjg; Tillage, (Manayunk) 
containing upwards of 1500 manufacturers, 
moral, industrious, useful and happy people. 
Similar results have been effected Dy similar 
means, at Lowell, in Massachusetts, and at 
Weare and Somersworth, and many other 
places. Such improTements are always the 
necessarr causo or effect of canals or turnpike 
roads— Mr cheap, sure and spe^y transporta- 
tion and traTel. 

The fongoing are a few (and only a few) of 
the oonsideiations which prompted the recom- 
mendation of the Harrisburgn OonTention. 
We haT« neither the leisure nor the inelina- 
tioo to enter into elaborate aigument in faTor 
of this recommendation, nor a minute analysis 
of the facts which would sustain it By or- 
der of the conrention, an address to the people 
of the United States is in preparaticm, and will 
shortly appear. This will be full, and, we 
kc«>e> satisfactory. We will endeaTor to lay 
it before you as soon as it shall be publishea. 
We had hoped that its earlier kppearance 
would haTe rendered this hasty and imperfect 
address unnecessary. But as we haTe been 
disappointed in this, we feel it out duty to 
submit to you this immethodical statement of 
some of the statistical faets, which, with oth- 
ers, influenced our opinions, and which, we 
taruit, will not be without their effect on yours, 
when you examine them carefully and make 
right deductions from them. 

The recommendation is liberal and nation- 
al. We haTe reason to expect that the East- 
em members of Oongress wUl generslly fitTor 
the whole system* and if the irettem aad mid- 



dle states co-operate through Uietr d«!Ugcti< 
the objects recommended will all be effsdad. 
Some of the members from PennsylTmnia, and 
no doubt some of those from Kentucky, Toted 
against the Woollen's bill last winter, beeanae 
it did not embrace some of the other sulnecta 
noticed by the conTontion. We shoula be 
pleased to see all these interests united in one 
mte, and triumph together; but if dl cannot 
enlist , in t heir TaTor, the support of a maM- 
ty— GIVE US A PAET. We are deeply in- 
terested in each branch, althou^ our intertrt 
is more direct and immediate in some than in 
others. And if "^e can only sustain one new, 
that'success will enable us, by its eflisets, the 
sooner and more certainly to gain sU the etib- 
er objects which they haTe solicited. But if 
ail failf we hare the consolation to belieTs tSiat 
it will not be our fault. We haTe endeaTorad 
to do our duty, and in this endeaTor we h%r% 
been animated by no other mdtiTe than wm. 
honest zeal for the wdfisre of our state and ear 
nation. There sre many honest men who da 
not concur with us in opinion en this sulrieet. 
If our opponents ute in the majoribr, we snaQ 
quietiy yield and patientiy wait ror the cur- 
rent of eTents to operate on the reason of the 
people. But if, as we bdiere, the conTention 
sre engaged in the cause of the people, we only 
ask, from our adTersariea, the same temper of 
patient nssignation . Our cause is the cause of 
our country, and must preTail. We only aak 
for ourselTes the chsrity which we are willing 
to manifest for those who oppose us. We 
know that the subject is a delicate one, and 
well calculated to produce diTersity of opin- 
ion amone SpeculatiTe men. Tlieory has been 
long triea. We iuTite attention to the prac- 
tical lessor whith are pressed on our atten- 
tion by our own history. 

All except the few who deny the power to 
protect manufactures by Ifigialatiott, prpfesa to 
oe in faror of a "jumciooa tari£'^ What ia 
judicious at one time may be injudicious at 
anotiier. What may suit one eountarr may not 
be adapted to the ciicomstanoes of ai|msr. 
But the time has, in our opinion j andiQsd, whan 
hemp and flax, and uieir man^fSsctu w ' 
Qrain— Iron,' and Wool and WooUeos, de- 
mand further protection in the United States; 
and we haTe united with otheia in urgiajr their 
just claims to public consideratian. Tida ia 
what we call, at this time, and in thia oonn- 
try, a *Mudicious tariff" — and if then ia an er- 
ganiaed party, which is determined to cppese 
Ukis domestic system as thus presented, and 
internal improTement, ita handinaid, we trust 
that thia party will learn that thia ia the 
"Ammcmn. SftUm" weU. approred by the 
American people. 

Respectfully, • - 

6. ROBERTSON, 
JOHNHARVIK 
JAMBS OOWAt, 
R. H. OHIKN. 



PRELECTION. 



On the 18th of November, 1822, Mr. Robertson, then a member of the 
Kentador Legifllatare, after havixig resigned his seat in GongreM, of- 
finred to the memberB of Ae Assembly, convened in the Representative 
ebamber, at his instance chiefly, resolntions recommending Henry Clay 
for Ptesident of the United States, and urged their adoption by a speech 
wli^ has not been preserved. They were unanimously adopted, and a 
committee'was appointed to correspond with other states on the sub" 
ject. His coUea^es, of the committee, having imposed on him the duty 
of preparing an address to the members of the Legislature of Ohio, he 
wrote the following letter, whifch they all signed, and copies of which 
w^re sent to the leading members of that body, and were responded to 
by the vote of Ohio for Mr. Clay. This was the first time he was sup- 
ported for the Presidency. He was then in the 46ih year of his age; 
and the day of his said nomination wasthe 32d anniversary of 3fr. Bob- 
miaotCi birdi. 

The letter to Sir. Clay, which succeeds that to the citizens of Ohio, is 
now published in lliis volume, because it contains some evidence of per- 
e^taf knowledge on a subject which malice had made unjustly annoying 
to llfr. GLATand his friends: and the address by the people of Garrard 
follows for a like reason. « 

Tb^ salutatory and valedictory addresses which follow, are deemed 
irorthy of a place in the same volume, as slightly illustrative of the char- 
acter and fame of Mr. Clay. The first was delivered on the «th of June, 
1843, on Hie occasion of a magnificent festive assemblage of more than 
10,000 of his fellow-citizens, male and female, on the ground now used 
as the Paur Ground, near Lexington, convened to meet Mr. Glay on his 
return home, after resigning his seat in the Senate. And the last was 
deHiperedontheOthof July, 1852, on the arrival of his dead body in 
Lexington, and tiie delivery of it to the committee of reception, by the 
Senators committee, who attended it from the National Gapitol. 

And it was thought best to disregard chronological order, and group 
aU these little addresses together. As connected with the last address, 
that of the Ohairman of the Senatorial Gommittee, with an extract from 
the Observers Reporter of the 14th of June, are also here re- published. 
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FBANKroKT, Kj., NoTember 30, 1892. 

At a joint m^etisg of the memberB of the 
two Houaee of the General ABsembly of Ken- 
tockj, informallj convened at this place on 
the i8th instant, Heniy Clay was unanimous- 
\f recommended to the people of the United 
States, aa a proper person to succeed James 
Monroe as President thereof, bjr a resolution, 
an enclosed to^7 of which we take the liberty 
to submit to you. A committee of correspon- 
dence was ali^o at the same time appointed, 
composed of the undersigned, ana we beg 
leave now to address you on this occasioD, in 
discharge of the duty thus imposed. 

It is perhaps a source of deep and general 
regret, uiat there is not any mode, perfectly 
unexceptionable, of collecting and proclaim- 
ing public sentiment on the very important 
question of Presidential succession. Congres- 
sional caucuses, which have been generally 
used as the organs of popular opinion, are lia- 
ble, certainly, to many and serious objections. 
The substitution of the state Iefi;i6latures, al- 
though not entirely free from all objection, is 
not so obnoxious to public reprehension as 
any other mode which has been adopted .or 
devised. 

Some one or more of the gentlemen in the 
executive department at Washinfl^n, seem to 
be considered ex-ofi^eio oandiaates for the 
Ihiesidency. In regard, therefore, to an indi- 
vidusl in the private walks of life, as he does 
not challenge public attention by the glare or 
patronage of office, if it be thought proper to 

Sesent nim to the Union as a fit person for 
e chief magistrac;^, there seems to be a pecu- 
liar proprie^ in bringing him forward under 
the auspices of respectable portiens of the 
community at large. Difference of opinion 
may, and probably does exist, as to the most 
proper time when this should be done; but the 
membexB of the general assembly of Kenr 
tucky were impressed with the belief, that if, 
on Hie one hand, it was unadvisable to exhib- 
it a premature anxiety, on the other, it was im- 
portant that there should not be a culpable 
proerastlnation, indicating a careless indiffer- 
ence about the object. 

It was believed, moreover, that if the^ per- 
mitted the present occasion to pass without 
any expression of their wishes, it would be 
too late, hereafter, to have any effect on the 
fonnation of the general sentiment. 

Indulging the hope that there may be a con- 
cnrrenee of opinion between Ohio and Een- 
tuel^ on this subject, it was the sincere desire 
of the members oi the general assembly of the 
Utt«r» that thoM of the former should have 



preceded them in the declarktion of their 
wishes. Butastheeessibn ofthelegislatnn 
here will terminate probably before or about 
the commencement of vours, it was not 
supposed probable that, if you should choose 
to make any expression of your opinions, 
it could reach here prior to our adjourn- 
ment; and therefore it was not deemed proper 
longer to delay the adoption of the enclosed 
resSlntion. 

It will be extremely ^tifying to us, if the 
state of Ohio should coincide and co-operate 
with that of Kentucky on this interesting sub- 
ject. ' The weight and influence to which yonr 
state is justly entitled from her position in the 
Union, her patriotism and her population, 
must and should give to an^ public manifesta- 
tion of her opinions and wisnes on any sub- 
ject, but more especially on that ot the next 
Presidential election, a most centreing and 
extensive effect. 

Whilst we frankly admit the possibilitrjr of 
a bias on our part, towards a fellow.-citizea 
whom we have long and intimately known in 
private as well as public relations, unless we 
are very much deceived, the many pledges he 
has given his countrymen of a capacity and 
disposition to promote the general welfare, a/e 
as notorious, as numerous and as strong, as 
any whic^ have been furnished by either of 
the distinguiahed individuals towards whom 
public attention is now directed It is. not our 
purpose, nor is it necessary to pronounce an 
eulogium, nor to dilate upon, or even ^ume- 
rate the many and signal services which he 
has rendered to our common country. They 
speak for themselves in a most emphatic lan- 
guage, and are identified with the moat im- 
f>ortant transactiona of the Union during the 
ast fifteen years. We might recall your re- 
collection to the impartial^ dignified, and uni- 
versally satisfaotoTT manner in which he pre> 
sided, for a series of years, in the House of re- 
presentatives of the United States, during the 
nottest contentions . of party; to t^e efficient 
and distinguished part which he bore in the 
declaration and prosecution of the late war; 
to his agency in the n^^tiation of peace, and 
in the convention of London, the basis of all 
our subsequent fereiffn connexions. We might 
remind you also of t£e zeal with which he ever 
espoused the cause of internal improvement, 
and that which he successfully displayed in 
the extension and completion of the Cumber- 
land road. We might point you further to the 
deep solicitude he exhibited m the support <^ 
home manufactures, so easential to the proa- 
parity of the United States; nor can thefhencU 
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of liberty e/rer foiget the ardent and intrepid 
penereranoe which he evinced in the cause of 
Spaaiah America, so dear to eyexy Western 
bofiODL -Sren on the memorable oceaaion of 
the proposed restriction on Missouri, akhoagb 
ire Know that yon differed from us, we are per- 
suaded that YOU will be readj to do justice to 
the motives b/ which (if mistahen) he was 
animated, of preserving the constitution from 
what he believed would be a violatioQ, of 
maintains the general tranquility, and of up- 
hoLdini^ ue rights of the several states to 
jud^e separatelj, and for themselves, on that 
delicate and d[ifficult question. We appre- 
hend that no mistake could be greater tnan 
that which would impute to him the wish to 
extend the acknowlednd evils of slavery; for 
we are persuaded that no one entertains a 
stroager sense of its mischiefs than he does, or a 
more ardent desire, \fj all prudent and consti- 
tutional means, to extirpate it ffom our land. 
We believe that it is his deliberate opinicm, 
that in any state, in which, from the relative 
proportion of the slave to the free population, 
the experimet may be $afily made — a ^adutd 
emancipation ougnt to m encouraged and ef- 
fected. And some of us happen to xnowihat, 
more than twentyrears ago, when the present 
constitution of Elentucky was adopt^L, eon- 
ceimng that suck a oomparativt proportion tkon 
ogittod hore, he exerted himself in favor of a 
gradual abolition of slavery. 

While Mr. Clay has employed, in the nation- 
al councils, his best exertions to advance the 
general weal, he has not been an inefficient or 
careless advocate of our peculiar interests in 
the West. His exertions to obtain relief to 
the purchasers of the public lands, in conse- 
quence of the extraordinary and unforseen em- 
barrassment of the times, are well known. 
Many years ^o, in the Senate, he yielded his 
bestsupporttoa measure, having for its object 
tiro removal of the obstruction, at the falls, to 
the navigation of the Ohio river; and lately, at 
Ids instance, an appropriation of public money 
was made to explore, by skillful engineers, 
that river and the Mississippi, with the view 
tfi the improvonent of tneir navigi^tion. 
When abroad, far distant from us all, we have 
much reason to believe that he made every ef- 
fort iikhis power to liberate tiie Mississippi from 
an odious and arrogant pretension, and to pre- 
vent the exertion of a pernicious foreign in- 
fluence on the Indian tribes, by an interdict of 
British traders from among them. He has, as 
6ur as we have imderstood, uniformly support- 
ed every measiye in Congress, calculated to 
increase amon^ us the expenditure of public 
aoae^ on legitimate national objects, and 
thereby to diminish the evil of an unremitted 
drain eastwardjy, of the circulating medium. 

Is it desirable to have a Western tPresident, 
who, while he will not be unmindful of his 
duty to the whiile, is well acquainted with 
oar peculiar interests, and is capable of an ad- 
vantageous exhibition of them? Is it desira- 
ble that the West should fairly participate in 
the ezaoatiye goyerament of uie Union— that 
initiatory department^ without whoM favora- 



ble countenance nothing can be achievedt 
There can, we would hope, be but one answer 
te these questions in the West. If there be a 
coincidence of opinion between us on this 
subject, and also as to the person who should 
be selected, should we not endeavor, by aU 
fair and honorable means, to effect the common 
object? 

The western states are distant from the seat 
of the general government, and from the mass 
of the population of the Eastern states. If 
they display an Indifference on this interest- 
ing 8ubject--if they fail to manifest their 
wishes by an unequivocal declaration of them, 
their sentiments may be unknown or misun- 
derstood, and their weight unfelt. But when 
our opinions shall be known, if t/nitof, we 
have every reason, from our attachment. In- 
variably displayed toward the ITnion, to an- 
ticipate, from the justice and magnanimity of 
the other parts of the confederacy, a kind 
and favorable hearing and a just decision. 

For the purpose of drawing the attention of 
Ohio to this subject immediately, and of solic- 
iting her serious examination of the consider- 
ations which we have herein ventured to offer, 
we have thought prober to address yoji, not in 
your official, but private character, hoping 
and requesting that you will make such use S 
this letter as your good sense may recommend 
as most proper to effect the object, by anim^t- 
rn^ Ohio, if possible, to an immediate co-oper- 
ation with ICentucky and Missouri, which 
has made a similar recommendation. If Chid 
can be induced to act in unison witii JTen- 
tucky, you cannot fail to see the great impor- 
tance of her doing it without delay. Hoping 
that you will receive this communication in 
the spirit in which it is made, and that you will 
use it advantageously, we beg leave to sub- 
scribe ourselveB your 

Friends and Fellow-citizens, 
W. T. Baxst, 
B. 0. Andkrson, 
J. Oabxll Bbxokiiiudqx, 
J. J. CaiTTBmxN, 

G. ROBSXtSOH, 

John Bowan, 
B.W.Patton. 
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INVITATIOM^ OF MR. CLAY TO A GAR- 
BARD DIKKBR. 

At a Barbecue, near Lancaster, on the 4th of 
July, 1827, the following resolutions were 
unanimously adopted, by a large company as- 
sembled from dinBreht neighborhoods, in the 
connty of Garrard: 

Resohod, ThAt as a testimony of the confi- 
dence of the people of Garrard, in the patriot- 
ism, talents, and integrity of thekr distin- 
goished countryman, JSenrjf Gatf, he be in- 
vited to a public dinner, to be ffiven him at 
Lancaster, at such time aa may oe most eon- 
Tenieint to him. 

Suohod, That Goorgt BobcrtsoD, John 
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TiDtiB, Bijah Hyitt, Robert M'Coimell, Wm. 
B. Flmw, ThonlM Kennedy, TlMmas Millaii, 
aineeA H. Aadenon, JiAk Bout, Daniel 
O'Bannon, John Faulkner and John B. Jen- 
nings, be appointed a oommittee to eommu- 
nieate to Vbr. Oixy, the deaire of the people of 
Ganraid to weleome him to their simple hoe- 
pitayty, in thier o!im county. 

liASOAgm, 5th July, 18S37. 

Sui;— 

1 am instructed by the committee, ap- 
pointed in ti&e Sd of the encleeed resolutions, 
to invite you to a Public Dinner, proposed to 
be given you by the county of Garrard, at 
whatever time shall be most convenient to 
youxself during your scgoum in Kentucky; a^d 
I am also instructed by the committre to as- 
sure you of their individual respect and undi- 
minished confidence, notwithstanding the cal- 
umnies of factious and disiy pointed men. 

Allow me to add that, m making this com- 
municatioh, it is ]>eculiarly |;ratifying to me, 
at thia eventful cox\}unctnre of our imairs, local 
as wellas national, to be the organ o( the good 
wishes for your wdfare, and for the success of 
your cause, which are felt and have been most 
' :nally, majufested by my counter--* county 
wnich, if distinguished for nothing else, has 
some acknowledi^ claims to a ffood name, 
for tiie constancy and disinterestedness, and 
(/ will toy) consequently, the general recti- 
tude of its poUticaT opimons; and my ffratifir 
calion is in no small degree increased, by the 
fitness of the opportunity which this occasion 
offers me, to bear my humble testimony in 
jdfkt behalf, against the calumnious chaiges 
ef Gen. Jackaon, and scwae of his disappointed 
friends. 

▲asoeiatod with you for yean in a public 
service^ then foil of peril and difficulty, I 
have ever found, in your political conduct, 
unquestioned puity of motive, Novation of 
sentiment, unaisgolsed frankness, and invin* 
cible intiepidifgr. But these claims (strong 
and ondeniable as they are) to the approba- 
tion and gratitade of your country, are multi- 
plied and enhanced by the incidents con- 
nected with the last three years of your life. 

The ]ate Presidential Section placed you in 
a lAtuation sinffularly delicate and responsi- 
ble. ITnawed by threats, and unseduced by 
promises or hq>es, you obeyed the dictates of 
a sound n^ind and a pure conscience, and fear- 
lessly eontributed, by your vote, to tiie elec- 
tion of an individual eminently qualified in 
every way for the high trust— one who had 
served his eoiintnf at luime and abroad, for 
UtUff yean, faithfully and successfully— one 
wiio enjoyed the confidenoe and friendship of 
Washinston, JeiSBrson, Madison and Monroe 
—one wno concurs with you in the policy 
best adapted to pmnote the prosperity and en- 
sttfe the nnion.and harmony ofthese states-— 
whooheEiahes and advocates, and will encour- 
age to the liaut of eonstitational power, the 
Anerieaa ayatsm of roads and canals, oif do- 
— satis indiimy, nnd of AdiifosiTs aducatieib— 
MM who haa administtred thejpoiftnyMDt» 



thus far, in a manner which could not be db- 
paraged by a oompariscn with any pneeiiny 
admudttratiQn-i-^lio is national and Ubttil in 
hia principlea, impartial in his tefon, hon- 
est and patric^ in all hiapuipoa e a w howaa 
tiiiechoice of a laige maioritj of 1^ people of 
the United States, as a liir induction of no- 
knowledced facta will demonetrate the 
choice of General Jackson himself <iucf fa 
Mnse^)— the choice of your own disttiet-- 
and, as I have never doubted, the choice (in 
preference to the "H«o") of the people of 
kentncky. Your knowledffe of the dispell^ 
of the nval candidates, in ntnesa for so hign 
a station— your devotion to the cause of inter- 
nal improvement and domestic mannftkctuna 
—your regard for the welfare and the consti^ 
tction of your country, left you no safe, or con- 
sistent, or honorable altemative. Bvenyour 
enemies cannot deny, that theyhad norigtit te 
eocpect, from a knowledge of your principlea 
and your opinions, that you would vote for 
Gen. Jackson; and many of them candidly ad- 
mit that you could not nave done so consiat- 
ently. And if you had sufEsred yonnelf to be 
tempted or provoked to such a suicidal and 
parricidal act, it would be quite easy to 
show that you could not have made him 
President I have personAl reasons, too, for 
knowing, if any man living can know, that in 
voting for Adamri, and accepting the station 
you now hold in his Cabinet, yonrmotivee 
were pure and patriotic, uninfluenced by any 
selfish aim or expectation. 

I never doubted that you would act eeyou 
did. I never doubted that the vote of Ken- 
tucky would not be given to Gen. Jackaon, 
nndtranydraunataneet: or that the votes of Il- 
linois and Missouri would not be given to him, 
whattnerymnrcdun^m^rhthateb^.. And for 
the people of Kentucky, I will say, that I do 
not believe they evetr were in favor of deotin^ 
Gen. Jackson Jhesident of the United Btates— 
although, in his famous Harrodsburigletter, he 
intimates that jou and Mr. Adams are corrupt* 
and are engaged it a crusade against the 
people, and tluit He is their great Atlas. 

Go on asyoQ have d<tte — ''be just and fear 
not"— and that Government which is the beat, 
and that administration which is the cheapest 
in the world, will continue to prosper more 
and more, until their complete triumph. In 
ordinary times, it would not be proper, or ccm- 
eistentwith my self-respect, to address yon 
in a style so unusual, and which, by acme 
might DO deemed adulatoiy. But I felt it due 
to truth, and to a just magnanimity, recollect^ 
ing, as I do, that oiir public ^tereoorse and 
personal acquaintance coramtticed under cir- 
cumstances not the most propitious to t^ in- 
terchanjro of kind feelings or fiavorable opin* 
ions. £elievin|^ that l£e same intimate 
knowledge which I have acquired of your 
character, by long and scmtiniiing ebeerva- 
tion, will produce the same effects on othen 
that I am nappy to avow it has had ca ne, I 
cherish the eaqpectation that, ere longABtany cf 
those who, mm pr^udioe or deiution, are 
I oooftted ywr mudm, wffl bt aumb^iA 
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amcmic jour Mends, md feel regret and ear- 
prise thst tixey erer doubted the inUffiity of 
yourcdnduet. 

Aecept, sir, for mj colleagues of the com- 
mittee, and for mjielf) our most respectful sal- 
utatiens. G. ROBERTSON. 

Hon.H. Clat. 
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QAARARD ADDRESS ON PRSSIDfiN- 
TIAL ELECTION. 

At a ▼erj large and promiscuous aasem- 
blage-of the citisens of Giurrard county, at the 
court house, on the 19th of November, 18^7, 
ecnuity^ court daj for said county, Qen. John 
Faulkner being appointed chairman, and Jo- 
seph Hopper secretary, after suitable explana- 
tions of uie ol^ects for vhich the meeting was 
organised, the fbllowing preamble amd resolu- 
tions irer^ adopted with striking unanimity, 
qdIt two or three Toting in the negative: 

The "9ign9 of Hm Timetf* are visibly por- 
tentous. 

Upheld by the virtue and intelligence of the 
people, our blessed government, essentially 
moral in its structure, has passed through 
man^r trials in peace and in war. But it is 
not indestructible. Whenever the majority 
fiul to exercise the reason and stem virtue ne- 
cessary to the conservation of such a moral 
system, the wreck of their liberty will rebuke 
taeir degeneracy, when it may be too late for 
repentance to expiate the errors of the past or 
repair their ravages. Wise men feel that a 
fearful crisis is now before us, which will, 
more than any otiier, try the 'principles of 
the people and fix the destiny of the constitu- 
tion. 

The approaching election of chief magis- 
trate of uie Union, is pre^ant with eitner 
blessings or calamities, which will be exten- 
sively lelt and long remembered. 

Involved in the issue ii safety or peril. It 
will subject to a test, novel and eventful, 
the value <tf free suffintge; and will evince 
whether, in the exercise of the elective fran- 
chise, reason or passion— judgment or feeling, 
shall predominate. 

In the desision of this important issue, the 
people are called on to determine, not merely 
what individual shall fill the Executive chair; 
this is personal and comparatively immateri- 
al. But they must incidentally decide other 
and more momentous questions — such as 
these— -wliether the President shall be an able 
and experienced statesman, well-tried-^<r-or a 
lucky and blaxoned warrior, self-willed and 
impetuous, and ine3n>erienced in the practice 
or duties of the officer Whether the nrst civ- 
il station in the world shall be conferred for 
the benefit of those who gave it, or for the grat- 
ification of him who astt it? Whether, if it 
shall be bestowed as the reward of service, it 
•hall be a just tribute to the distinguished Oi- 
yQiaD, or the pension of the valiant Soldier? 
WMh«r eiyilor mQitsry pretensions shotild 



be preferred for civil office? Whether tibe prin- 
ciples consecrated by the approved adminis- 
trations of Washington, Jefferlon, Madison 
and Moniroe, shall be upheld or trampled down 
by perilous innovation? Whether tne "Amer- 
ican System" shall be sustained and prudent- 
ly extended, or condemned as mischievous and 
unconstitutional? And last, "though not 
least," whether, by sanctioning the unjust 
means employed to dejprade and supersede 
those now at the head of affairs, an example 
shall be set which will encourage the indul- 

fence of the worst passions, and render the 
residential election in future the occasion of 
incessant crimination and commotion, apt to 
result in the triumph of force, fklsehood and 
vice? or whether, by discountenancing the 
premature haste and rancorous spirit of the op- 
position, the people will assert their own dig- 
nity, and show that the canvass shall be, as it 
has heretofore been, an honorable competionin 
a decorous appeal to the intelligence oi irseitien? 
These vital considerations and many others, 
minor and consequential, are presented i^ the 
pending controversy between If r. Adams anii 
Gen Jaclqson; and in the influence which they 
shall be found to have, it will remain to be 
seen, whether we shall have a new assurance 
of the stability of our free institutions, or a 
plain indication of their tendency to decay and 
dissolution. 

The political doctrines and the principles of 
policy foreign and domestic, which charac- 
terise the general tenor of the administra- 
tions which have preceded that of John 
Quincy Adams, and under the operation of 
which our government has attained an ele- 
vated rank in the opinions and affections of 
mankind, are hapily exemplified in the unu- 
sual degree of prosperity which is daily rcT 
suiting from the wisd-om and prudence with 
which his administration is giving more exten- 
sive developments of their soundness and ben- 
eficence. We are at peace with the whole 
world. Our treasury is ample. We pay no 
taxes. Our country is steadily progressing in 
improvement, physical and intelluctual. The 
government, so far as the President is respon- 
sible, is administered as providently and 
economically as it ever was in the hey-aay of 
republican simplicity. No citizen is oppress- 
ed by federal authonty; and we only feel the 
general government in the blessings which it 
confers. 

Since his induction, Mr. Adams has done 
nothinfl^, in which he is not sustained by the 
exampre or opinion of all his predecessors and 
by the authority of the people who continued 
to ratify and approve for thirty-six years, 
measures which, when attempted by him, are 
denounced by Jackson politicians as daring 
usurpations. For desirinethe extension of the 
Cumoerland Road through the western states^ 
he has been abused for encroachment on state 
rights. For favoring the protection, to a jpru- 
dent and necessary extent, of our domestic in- 
dustry, sgricultuial and manufacturing, he 
I has been } charged with a wanton violation of 
!th4 constitotion. For treating bar South 
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American neighbors reip«etfuUj, he h«8 incur- 
red the imputation of a design to unite our 
destinies^with theirs. For being willing, with 
tho majority of the Oommlssioners at Ohent, 
to continue m force the article of the treaty of 
'83, in relation, to the Mississippi, the people 
have been told that he attempted to sell the 

« nari^vtion of that great river. When the op- 
position frustrated the colonial negotiation 07 
espousing the side of Sn^land, they endeav- 
ored to make the responsibilitj of the failure 
recoil on him and his cabinet. All his acts 
are misrepresented; his meaning perverted; his 
motives questioned; his language distorted, 
and himself falsely charged with prodigality 
and corruption. Many are made uneasjf witn 
visions of chimerical danger — and the Ameri- 
can people, more highly favored than at any 
former period, arc divided into two anomalous 
parties, in which all ancient badges and feel- 
ing, are buried in the all absorbing question — 
shall Andrew Jackson and his partLtans be el- 
evated to supreme bower on the ruins of Mr 
A^ams and Mr. Clay? So acrimonious are 
manV of the complainants, that they emplpy 
all the resources of opprobious epithets and 
vulgar defamation. Such rudeness' and in- 
justice to such men. are not only inccmsistent 
with the personal respect due to them as gen- 
tlemen, but with the forbearance which their 
stations should exact; and are ominous, if ap- 
proved, of the degradation of exalted wortn, 
and of official digbity. "If such things are done 
in the green tree," what may we not expect "in 
the dry?'. The persecutors of either of these 

, honest men, may be earnestly asked, "what 
evil hath he done you?" The answer must be, 
like that of Aristides on a similar occasion, 
"ttmi artjuit" 

Before Mr. Adams had taken the oath of of- 
fide, a i>artyj^ formidable for number*and acci- 
dental influence, composed of disaffected and 
disappointed men of discordant feelings and 
principles, was organized for the avowed pur- 
pose of prostrating him and Mr. Clay, ana de- 
nouncing their conduct, whatever it i^ould 
be, "right or wrong." They adopted the ap- 

Sropriate watch-words — "They must be put 
own If they are as pure as the angels at the 
right hand of God; and true to their pur- 
pose, they have left no means untried for 
effecting their unworthy design. Judged by 
t&eir acts, it would seem that their first max- 
iln is, "the end justifies the means." They 
had learned from history, sacred and profane, 
that, during transient paroxysms of popular 
eiecitement, the multitude, roused to phrenzy 
\>j the arts of the designing, had proscribed 
»eir benefactors and most virtuous men. 
And boldly experimenting on the credulity 
and presumed aptitude of the body of the 
people to believe indefinite charges of delin- 
quency against men high in office, "the Com- 
biilation' have endeavored to excite public 
indignation against Mr. Adams, and tne Se- 
cretary of State of the United States, by 
charges As fidse a3 they are foul. By a dex- 
teroQfl use of these, many honest men, unac- 
qnalnted with the artifice and resource of dis- 



appointed ambition, have been delad«d ahnoai 
to (fanaticism; an4 seem to suppoae that their 
iiberty is in danger^ unless oy exalting the 
idol of military enthusiasm, the administra- 
tion can be revolutionized. The mislcontanta 
areinvited to the standard of a venerated and 
laurelled soldier, valiant and glorious^ but in 
every other respect totally unfit for the cabinet, 
—a soldier, the accidents of whose eventful life, 
public and private, manifest the unreasonable- 
ness of his claims to the civil eminence, to 
which, unfortunately, for the peace of the coun- 
try and for his own posthumous fame, he now 
aspires. 

. It is not because he is well qualified, that 
his leading adherents prefer Glen. Jackson to 
Mr. Adams, but because he is the only individ- 
ual of their part;^ who has any chance to auc^ 
ceed. His civil qualifications are not only 
greatly inferior to those of Mr Adams, but cer- 
tainly Very unequal to those of many of his owx^ 
parhr. Bat it was not the fortune of any of 
the latter to command at Orleans; the acciden* 
tal circumstance of doing which, is* the sum 
lK)tal of the Qeneral's recommendations.-^ 
Without this event no human being would 
ever have thought of electing him to the Ex- 
ecutive Chair S the U. States. 

This his partizaus know. But they know 
too the spell of a military name on ^epopular 
affections — and that it covers a multitude of 
glmng defects: and hence they use the battla 
of Orleans alone, as the talisman for effect- 
ing their contemplated revolution. The Sth 
of January, th^ anniversary of Kentucky 'a 
disgrace, is therefore vociferated as if it en- 
titled the renowned Hero to everything. If 
Andrew Jackson has any other thian martial 
claims to the office which he anxiously sei^a, 
let his friends present them. There has been 
no attempt to recommend him by an address to 
the understanding. Every effort in his favor 
has been directedto the passions. This alona 
is an admission of the insufficiency of his civil 

Sretensions, and, with rational men, should be 
ecisive. 

He has admitted his own unfitness. Not 
only docs his civil history show that he never 
rose above the grade of mediocrity, but he hais 
magnanimously acknowledged his want of 
quiQificatlons for a seat in Congress, or on the 
judgment Bench — ^and is he who is unequal to 
tlic duties of these comparatively humble pla- 
ces, competent to guide die affiurs of a whole 
nation? If it be intended that he shall be on- 
ly the nominal President, we say the penaion 
is too high, and the hazard too great 

The most memorable act of the General's po- 
litical life, is the vote which stands a^inst 
him on the country's record, in opposition to 
an expression of approbation by Congress, 
of the public life of tne Father of nis Country, 
when on the eve of retiring forever from the 
public service. Washington had enemies, and 
nis administration too met with oppqaition 
and reproach. 

The same spirit is yet alive, and instigates 
the violent outcry against the present aamin- 
istsation. Nothing but the name of Waihiag^ 
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ington Bayed him from oyerthrow: maj his 
example sare those who, for fdUowiug hiB pre- 
cepts, are subjected to the same penecntion 
which he outlived. 

The claims of the Hero of Orleans to civil 
preferm^t are certainlj not increased hj this 
inexplicable vote; nor by the contemptu- 
ous terms in which he ridiculed Mr. Madison's 
pretensittis to the presidency; nor b}r his threat 
to chastise a Senator in the Capitol, for en- 
. <][uirinff into his public conduct; nor by the in- 
jttiy which he recklessly endeavored to inflict 
on the State of Kentucky, by unjustly charg- 
ing her volunteer soldiers with "inglorious 
flu^ht" at Orleans, and by ref usiiu^ to do justice 
when convicted of injustice; nor by the indeli- 
cate manner, in which in his Harrodsburgh 
letter he meant to speak of Mr. Adams as the 
enemy of the people, and of himself as their 
frienaand candidate; nor by his artful efforts 
to destroy the reputations of Mr. Adams and 
Mr. Clay, by insinuating that he- could convict 
them of "bargain and management," when his 
own boabted Witness acquits them, and proves 
that, if there was any tampering, it was on the 
General's side. 

If ^ to the 8th of January, with which some 
declaim Very handsomely who were opposed to 
the war, the friends of the General have prof- 
ited most by asserting, that he was the Peo- 
ple's Presiaent, and that he and they were 
cormptly cheated out of their rights. This 
has been so often and confidently reiterated 
that many honest men believe it, and for this 
reason alone, incline to espouse his cause. 

That he was not the object of a majority of 
the people's preference, plain facts wul indis- 
putably prove to all who have eyes to see or 
ears to near, and the faculty of addition and 
subtraction; and this must have been well un- 
derstood by those who j^ve the first impulse to 
this wide spread delusion. The Gen. was not 
only not chosen by a majority of the people, 
but, as is evident, Mr. Adams received a large 
plurality of votes given by the people, and 
would have gone into the House of Represen- 
tatives with a correspondent plurality of the 
electoral votes, had the majority of' the people 
of each state controlled the whole electoral 
vote of the Stats, and had not Mr. Adams been 
the victim of "intrigue, bargain and manage- 
ment. Of the free votes represented in uie 
electoral colle^^es, Mr. Adams had about 4,000,- 
000, and Gen Jackson had only about S,000^- 
000. By the constitution the slave states are 
entitled to the electoral weight of 3-5Ui of their 
slaves who do not vote: addthcse, and still Mr. 
Adams has a decided majority over the Gener- 
al's number, of bond and free, black and white. 
But in some States where lifr. Adam!)) had a ma- 
jority of the whole popular vote, the General 
obtained a majority of the electors. This re- 
sulted from the organization of the districts. — 
And in some other states where Mr. Adams 
WW ttronffer than any other candidate, the 
friends of tne others combined on the General, 
■trppoeing there wa^no danger of his election. 
Thus this candidate of the people received, 
nrmrinnlly, 99 electoral votes ana Mr. Adams 
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only 84— when, if the will of th^ people had 
been consulted Mr. Adam's vote mubt have 
been at least 98, and that of his competitor 
npt more than 85. It is not denied, thai Mr. 
Crawford's friends preferred Mr. Adams to the 
General, and there is do doubt, that a majori- 
ty of Mr Clair's felt the same preference.F— 
Hence it is evident, that Mr Adams was pre- 
ferred to Gen. Jackson by an overwhelming 
majority of the American people^ and was,- 
therefore, the people's candidate. 

Equally fallacious, but far less excusable, is 
the plea of "bargain" in the election by the 
House of Representatives. This is a second 
'Topish.Plot — and its informer, -Soever he 
may be, a second Titus Oatea, and should 
meet with execration in common with thoae 
who concocted a plot so diabolical. They 
have the hardihood to ask honozable men to 
accredit the imputed cotruption of disting^sh- 
ed citizens who have been their country's 
pride for many years, and to degrade them, not 
only i0ttAotf< proof, but agaifut theproof of the 
accuser. Gen. Jackson weU knew that Mr. 
Olay could neither be bribed nor awed to vote 
for Attn — ^and he also knew that« if he could be 
guilty of such a suicidal act as to give in his 
adhesion to him, he could not have elected 
him. The General with Mr. Clay's assistance 
could not have obtained more tiban nine 
states, and Mr. Adams on the final ballot 
must have had at least 15. Therefore, there 
was nothing to be gained by bargain, and no 
motive to enter into it. Mr. Clay did not de- 
sire the place of Seoretaiy; but neither his 
friends nor his enemies allowed him to refuse 
it. Unable to induce Mr. Olay to enlist under 
the military banner, the disappointed are px^ 
yoked to attempt by calumny tojput hkn out of 
their way. They cannot succeed until they 
put him down; and it is plain, that the prime 
object of their warfare is to proetrate lum. If 
he had not become Secretary of State, there 
would either have been no combination, or if 
any, it would have been of a character very 
different from the Jackson party. The Gen- 
eral was brouffht out first as a candidate for 
the purpose ourustrating Mr. Clay's prospects 
and of electing Mr. Adams, who was the Gen- 
eral's first choice until he had hopes for him- 
self, and afterwards his second cnoice. And 
now he and Mr. Clay are hunted down, by a 
party whose motto is, "Jaek$on and JMrrn," 
or proscription and expulsion of all who will 
not enlist in their service. 

The west is obviously and peculiarly inter- 
ested in sustaining this administration. Do 
we desire the continuation of the Cumberland 
Road, commenced imder the auspices of Jef- 
ferson, and the opening of the Chesapeake and 
Ohio Canal, projected by the benevolent mind 
of Washington? And do We wish to partici- 
pate in the incalculable blessings, political, 
commercial and fiscal, which these great im- 
provements would produce? Do we feel the 
necessity of protection to domestie manufac- 
tures and to our agriculture? The oppoeition 
denounce the present administration for favoar- 
,ing these measures: and General Jaokton htm 
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Aot found it cony«iiieiit to diieloM his opin- 
iozL of the "Amtrican Sjttem." Ho conceals 
it, and taffera himielf to b« declared in fa- 
rovir of the ejitem where it is popular, and 
against it where it is not acc^table. Let him 
come out upon this subject explicitly, and his 
hopes of election will be blasted. If he is 
friendlrto the ^stem, nothing can be nuned 
hj preteninff him to an abler and surer friend. 
But if, aa almost certain, he is hostOe to it, 
what ma;|rnot ita friends, and its enemies too, 
lose bjhis success? It is eamestlj to be de- 
sired, that the people maj consider this sub- 
ject dispassionktelj, and act wisely and pru- 
dently, regarding measures, not men.' In elect- 
ing Qen. Jackson there is great peril — but in 
re-electinj^ Mr. Adams there is safety. He is 
unezceptionably moral; he is a plain and tem- 
perate republican; he is fully competent; he is 
the man of whom Washington said in 1797, 
that he was the most useful funetionarr in the 
foreign serrice; the man who enjoyea siffnal 
endencesof the confidence of ersity President 
of the United States, and of the admiration of 
General Jackson until it became his intenst 
to crush him. 

By approving the conduct of this eilted and 
mudi wronged citizen, the people wul do jus- 
tice to him and to diomsely^ and will rescue 
the country from the consequences of electing 
a General, with the transient apprehension of 
whose suocess ICr. Jefferson, Mr. Madison, and 
other patriarchs, trembled for the safety of the 
RM>ublic. 

It is ren>ectfully submitted to the patriotic 
and oonsiaecate among those who disapprove 
the leadinff measures of Mr. Adams' adLninis- 
tiation, whether they reasonably expect any 
advantage, by electing General Jackson, equi^ 
to the permanent injuxy which such an event 
nug" inflict. 

Military renown has been fSital to liberty. 
It overran the freedom of Greece— of Rome— 
and ofev«iy other republic that has over suf- 
fered itself to bo spell bound by iU fascina- 
tions. 

Bonaparte and OaBsar won more battles than 
Q«neral Jackson over achieved, and were cer- 
toinly his superiors in general knowledge.— 
But what free people would bo willing to con- 
fids their destinies to such mlersT 

Washington was "a military chief '—But 
there has been only one Wasnington. The 
name of our dead Washinjrton is worth more 
to us, than all the living Washington s in the 
world. Ho was not only "first in war" but 
"firs t in p eace and first in the hearts of his 
countiymen." It was not his victories in the 
fieldi out his victoTy over himself, diat lifted 
Washington above all other men. He was 
honored with the Ohief Magistracy not for 
being a successful warrior, but for possessing 
those pro-eminent moral oxcdlencies, the 
known destitution of which is an insuperable 
obioctaon to the Hero of Kow Orleans 

Wo delight to confer mropriaU honor on 
oar distinguished Hero. But we should over- 
leoptfaobonndflXTof gratitade and prudence, 
bgr making UmFraddent. Wedonot betiev* 



that Gen Jackson would wish to destrov the 
liberty of his country — ^nor that, if he shoald 
the people are yet prepared for such a catastro- 
phe. But we would deplore the exam}>le, as 
well as fear mauy of -the consequences imme- 
diate and remote, of his election to the Presi- 
dency; and deem it wise to profit by the histo- 
tory of the world, and avoia the rock on which 
the liberty of past generations has been 
wrecked. 

Wlmefifre, Aefo/Md, — 1st. That it is the 
duty of the friends of order and good govern- 
ment, to employ all practicable and honourable 
means to promote the re-election of John Q. Ad- 
ams; that we ap}>rove, as prCT>sratory to this 
end, the convention proposeo to be held at 
Frankfort, on tiie 17th ofvtc. next, to select an 
electoral ticket, favourable to the present ad- 
ministration, and that Francis P, Hord, Dan- 
iel Obannon, Tyre Harris, Thomas Kennedy, 
Benjamin Mason, Simeon H.' Anderson and 
Alander Sneed, be appointed Delegates to rep- 
resent us in that convention. 
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SPEECH AT CLAY FESTIVAL. 

As the organ of the neighbors of our distin- 

fnished countryman and guest, to whom they 
ave dedicated this Kentucl^ Festival as a 
tribute of their respect for him as a man and 
of their gratitude for the eminent services of 
his long and eventful public life, I now pro- 
pose a crowning sentiment, which, as we be- 
lieve, will be ecnoed bv the united head and 
heart of this vast multitude, of both sexes, 
and of all ages and denominations. 

We have assembled, my countrymen, not 
to worship an installed idol, nor to propitiate 
patronage bv pouring the incense of itattoiT 
at the feet of official power, but to greet, wita 
heart and hand, an old patriot retunied to the 
walks of private life with a consciousness of 
having, through all the vicissitudes of incon- 
stant fortune, always endeavored to do his 
whole duty to his whole country, and with the 
memoxT siso of deeds of which the proudest 
on eartA might well be proud. [ Ohoets. ] 

By the £^od and wise of all parties, who 
feel as they should ever feel, such an occasion 
as this must be approved as the afibpring of 
emotions which snould be cherished bv eve- 
ly enlightened friend of his country's in- 
stitutions, and by every disinterested admirer 
of the noble of his species. We should honor 
those who honor us. Distinguishod services, 
by whomsoever rendered, should be gratefully 
remembered, and exalted talents are entitled 
to universal respect But, whoa one of oar 
own countrymen, by the forte of his own ge- 
nius and virtues, has risen firom poverty and 
obscurity, and not only ennobled his own 
nsme but illustrated that of his country, no 
personal jealousy or polztical prejudice snould 
chill the nomage of that country's undivided 
heart. And when, as now, we behold him, 
a plain eitixen, grorwn gtej in tjbe public ssr- 
Tiee» and rvtind to his iaim to lire and die 
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among us, what Republican, Trhat KentucJdan, 
can rebuke the sympathy and respect here this 
day manifested towards him, in a manner un- 
exampled, and far more grateful to his heart 
than the offer of the highest official station on 
earth? On such a day and at such a place, all, 
of every rank and name, might honorably 
unite in this common offering of cordial re- 
spect for a fellow citizen whom, perhaps, we 
shall never again see and hear as we now see 
and shall hear him, and who honors us as 
much as he can be honored by us. To the 
thousands here present the scene around us 
is peculiarly imposing, and sucrgests reflec- 
tions both encoursfins; and ennobling. 

Not more than half a century has elapsed 
since the Indian, with his tomahawk, lurked in 
the cane-brakes of our pioneer fathers. With- 
in rather less than that eventful period, a 
beardless stranger was, for the first time, seen 
on the streets of the then little village of hex- 
ingtoni lake Franklin when he mt visited 
Philadelphia, a poor and friendless orphan 
boy had left his native Virginia and come for- 
lorn to this land of promise, to seek his for- 
tune and fix his destiny. He leaned alone on 
Providence, a widowed mother's players, and 
the untutored talents with which God had 
been pleased to bless him. Those prayers 
prevailed — and that Providence and those tal- 
ents sustained him in all his trials, and soon 
pointed him to a high and bright career, 
which none but the good and great can ever 
run with honor or success. That career he 
has, so far, run with a lustre unsurpassed. 
The Forum and the Semite have been adorned 
and exalted by the graceful displays of his 
rare genius, and the overwhelming power of 
his Demosthenian eloquence. His name is 
identified with the forensic, political, and di- 
plomatic histoiy of the United States for the 
last thirtj-six years; and his mark is legible 
on every important act of national legislation 
or American policy, which has been either 
adopted or discussed in this Union, within 
that period. He has always been the friend 
of the nonest laborer — ^the cnampion of domes- 
tic industry, and a sound eurrencv — ^the ad- 
vocate of equal riffhte-wmd the aefender of 
the constitution, which, though excellent as it 
is, might, in his judgment, still be improved 
by the prudent modifications of experience. 
Uis voice has been heard and his thunders 
felt, in the cause of civil and religious liberty, 
in eveiy clime. And always anaeverrwhere, 
the Kentuckian has been distinguished for 
lofty and comprehensive patriotism, republi- 
can simplicitr, practical wisdom, and self- 
sacrificing independence. The whole reading 
world knows and admires him as thto Ameri- 
can statesman and orator, whose moral power 
and self-devoting patriotism, more than once, 
eared his country firom impending ruin. And 
when, like WaAington, he determined to re- 
tire forever from the theatre of public action 
where he had won so many eivic Yictories for 
his country, and plucked so many green Ian* 
kIs for his own nead — when he lesolvied to 
•xehange the toOi and tnwblw of public life, 



for the repose of retirement, the verdant lawns, 
the roving herds, and domestic sweets of Ash- 
land — when, for the last time, he stood before 
the ^renate, to make the solemn announcement, 
and take his everlasting leave, — not an eye 
was dry — not a heart unmoved; and let his po- 
litical opponents say what they may, tnat 
parting scene was felt there, and here, and 
everywhere, as the separation of the soul from 
the body. [Great cheering.] 

The measure of his fame is now fuU-^and 
ripens for posterity. 

Thus, wnile the infant Kentucky has grown 
to a great and renowned State, and the small 
villajB^e of licxington to a beautiful and clas- 
sic city, their adopted son has also risen to an 
eminence in the judgment and esteem of en- 
lightened men, wnich few on earth have yet 
attained, or can ever hope to reach; and now, 
surviving almost all of those who witnessed 
his humble advent, he reposes, in health ot 
body and health of mind, on the blooming hon- 
ors of a political patriarch. And here we msgr 
all behold a striking and beautiful exemplifi- 
cation of the hopeful tendencies of our free 
and equal institutions, and of the inestimable 
value also of talents faithfully employed and 
rightly directed. 

Resisting the syren voice of vulgar ambi- 
tion, Kentueky'$ adopted son faithfully served 
his country for that country's sake; and now, 
after steering the constitution from the whirl- 
pool of -consolidation on the one side, and 
dissolution on the other, the Ulysses of Amer- 
ica has laid aside his' heain^ armor, and come 
home with an untarnished shield. He wants 
no Homer to exaggerate or embalm his deeds— 
Already stereotTped, they will tell, in aU 
time, fat themsefyes, without the aid of poe- 
try or of song. 

His public life illustrates the difference be- 
tween the 9iate9nimf\ and the paiiHeian — be- 
tween the enlightened patriot who goes for 
the weUkre and honor of his coontry, in defi- 
ance of all considerations of personal ease or 
aggrandizement, and the selnsh demagogne, 
who, always feeling the people's pulse or look- 
ing at the weaihereock of tJie popular breathy 
counts, as the chief good on earth, his own 
exaltation, by any means, to some office or 
tmi^ which he is not qualified to fill with 
honor to himself, or advantage to the public. 
Whilst a swarming tribe of selfish placemen, 
and vulgar aspirants after ephemeral popular- 
ity, like common birds, have been skimminff 
the earth and amusing the people with the& 
versatility, their colored plumage, and their 
mock no6ss»-4;he or[fiian b<^ of Loongton— the 
self-made man of America, poised on eagle's 
pinions, has soared te the pure sky, with his 
eyes fixed on the sun— until falifftted at last, 
bj his airy height, he has rested on the up- 
lifted arm of that great commenwealth, which 
is emphatically styled "the land of the free 
and the home of Uie braye." And there, on 
that strong rfehtann, let him rest in peaee, 
until, if ever, he may choose, onoe more, to try 
his strength in the loftier and lest peaeeftil 
efpolitieallife. 
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He has encouotered the enry and obloquy 
inseparable from- exalted living merit. So did 
Soerate$, and Cicero, and even our own God- 
like ll^affAiTi^toii — ^and so must everj honest 
patriot, who lives and acts for his country and 
for truth. The pathway of such a patriot 
will ever be beset with the CUons and Clodii 
of the day. But remember that his straight 
and narrow course is the only one which could 
secure for him honorable renown, or the grate- 
ful remembrance of an a^e to come. Such has 
been the conduct, such the aim, and such, of 
course, the doom of our distinguished neigh- 
bor and friend. Ambitious, we know, he has 
always been. But he has been ambitious — 
not of office, nor of fleeting popularity — ^but of 
that sacred fame which follows and hallows 
noble deeds. His ambition, totally unlike 
that of the unprincipled egotist, has resem- 
bled rather that nooler mould of Cato, or of 
Curtiu$. And this, more than triumphal 
scene, is only the dawn of that liffht with 
which time and the approving ju<^^ent of 
mankind will encircle nis name. Already, 
this day, he emoys, in retirement, a reward 
which no earthly place or title could ever con- 
fer. 

Men will differ in politics as in other things. 
But let them honestly differ, like christians 
and republicans, in a spirit of toleration and 
charity — and not, as untamed savages, with 
the brutal ferocity of hungry timers. When 
we explore his whole public life, ue unrelent- 
ing crusade, BO spitefully and peraeverinffl^ 
prosecuted by some leading men against mis 
renerablc and unbending statesman, might re- 
mind us of the saying of Taeitiu — ^that, by 
murdering Helvidiut, and TTuroiea, and Seneca, 
Nero expected to cut up public virtue by the 
roots. Gould the ostracism or ruin of such a 
man advance the glory or promote the happi- 
ness of that country which he has so much 
honored and helped- to save? Faultless, we 
admit, he has not always been. Who on earth 
ever was, or will ever.be? But, had he been 
even perfect, imperfect men would either not 
have known, or knowing, not acknowledged 
it. Blind allegiance to party is not only the 
canker of liberty, but the murderer of charac- 
ter also. Those who look through the nMro- 
ecope of a party or a faction, instead of seeing 
forthemselyea, in the open sunlight of heaven, 
will neyer behold anything as it is. Many 
have only seen our guest through this false 
medium: and they cannot, therefore, know or 
appreciate his true character. It is not our 
purpose, here* or elsewhere, to vouch for the 
rectitude of all he ever did, or said, or thought. 
But we may be allowed now to say that even 
those, whose estimate of him is most unfavora- 
ble, generally concede that he is high on the 
roll of the mostdisting^iifihed men of the age, 
and acknowledge, moreover, that he has, 
through a long public life, stood steadfastly by 
his principles and maintained them, on all oc- 
casions, ably, boldly, and manfully. Let 
them then judge him by the golden ruk. 
jk But whi^yer may be thought of him now, or 
whaterer may be nxa fature destiny on earth, 



his posthumous fame, at least, is secure. 
When the rival passions, which have assailed 
him, shall have been buried at his tomb, his 
character as a patriot, orator and statesman, 
will shine forth, clear and refulgent; and like 
the setting sun of a stormy day, it will pass 
the horizon cloudless, spotless, and fuU-oroed. 
[Great applause.] 

Identified with his country's fortune, his 
memory will live in the history of that coun- 
try's glory — and with Washington^e, and Ham 
Uton% and Madieon*8, MaraJuiWs and Patrick 
Henry's, it will be embalmed in the hearts of 
the virtuous and the wise, as long as eminent 
talents, signally devoted to the welfare of our 
race, shall oe revered among men. 

And, in some future age, when the ^oung 
Kentuckian, with curious eye and palpitating^ 
heart, shall explore the Pantheon of illustri- 
ous Amertcane, soon attracted by the most 
honored group, he will there at once behold a 
graceful and majestic statue of granite, and 
casting an anxious glance at the sculptured 
pedQsUl, he wUl read, with unutterable emo- 
tions of gratitude and pride — 

HENRY CLAY, OF KENTUCKY. 

Without detaining you longer, I will an- 
nounce the sentiment, to which the hearts of 
millions, now and for ages, will approvingly 
respond. 

HENRY OLAY— Farmer of AsUandr^Pa- 
triot and PhUanikropiet — the Avericax States- 
man and Unrivalled Orator of the Age — illus- 
trious abroad, beloved at home. In a long 
career of eminent public service, often, like 
Aristides, he breasted the raging storm of pas- 
sion and delusion, and by offering himself a 
sacri^ce, saved the Republic; and now, like 
CincinnatuB and Washington, having volunta- 
rily retired to the tranquil walks of priyate 
life, the erateful hearts of his countrymen 
will do him ample justice; but, come what 
may, Kentucky will .stand by him, and still 
continue to cherish and defend, as her own, 
the fame of a son who has emblazoned her es- 
cutcheon with immortal renown. 



[From the Obsv. & Reporter, 14th July, 1852.1 
BURIAL OF HENRY. CLAY. 

Saturday last, the 10th of July, was a day 
«ver to be remembered in our city. It was 
the day consecrated to the last solemn funeral 
rites to the remains of our illustrious friend 
and neighbor, Hxnrt Clay, and will be re* 
membered by all who had the honor of partic- 
ipating in the mournful exercises of the occa- 
sion, not only because of the consignment then 
to their final place of repose of the remains of 
our great fel&w-citizen, but as having been 
the occasion of a larger assemblage of people 
than was eyer before con^gated in the limits 
of our city, and of having been one general 
scene of mourning and sorrow. The pa^geant 
was, probably, never surpassed on any similar 
occasion in tne United Stajtes, and the ieslimo- 
no of respect and affection f nxniahed by eyeiy 
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ootwaxd mdicatio& itbs suoh as no man lave 
Hkmbt Clat could hare commanded. 

We scarce know how to begin a description 
of this great and melancholy occasion. It was 
such a display as we are not in the habit of 
witnessing in tbe West, and the like of which 
we hare never before been called on to por- 
tray. Were we to write a week, we could 
scarcely begin to do justice to the subject, and 
must craTs the charity of our readers for fall- 
ing so far short of that which we would hare 
liked so much to have accomplished. 

On Fridajr eyeninff* the committee Of the 
Senate, consisting of Messrs. Underwood, Cass, 
Houston, Jones, fiek and Stockton; the com- 
mittee appointed hj our citizens to escort the 
remains, accompanied by a committee from 
the city of Kew York, a committee from Uie 
citizens of Dayton, Ohio, the 'Clay Guards' of 
Cincinnati, and a deputation of seventy-six 
yoxmg men from Louisville, together with sev- 
eral military companies fh>m the latter plate ■ 
arrived at the railroad depot in this city, in 
charge of the remains. The Hon. Jobbph R. 
TJhdbwooo, in behalf of the Senate's commit- 
tee, there addressed the committee sent from 
this place to receive the I'emains, in a few £m1 
ing and appropriate remarks, formally sur- 
rsndering their precious chaige to the care of 
the Lexington committee, ms address was 
replied toby the Hon. Qmbox RoBERXBotr, in an 
eloquent and touching manner.. We are grat- 
ified to have it in our power to lay before our 
readers the remarks of both gentlemen, as fol- 
lows: 

JUDGE UKDEBWOOD'S ADDRESS. 

Mr. Chairman, and OtnUemenoflhe Lexington 
CoimmUUe: 
Hr. Qlat desired to be burled in the Cera- 
eteiy of your city. I made known this wish 
to the Senate alter he was dead. That bodv, 
in consideration of therespect entertained for 
him, and his long and eminent public ser- 
vices, appointed a committee of six Senators 
to attend nis remains to this place. Ky rela- 
tions to Hr. Clat as his colleague, and as the 
mover of the resolution, induced the P^resident 
of the Senate to appoint me the Chairman of 
the Committee. The other ^pentlemea com- 
prising the Committee are distinguished, all 
of them for eminent civil services, each having 
been the Executive Head of a State or Territo- 
ry, and some of tiiem no less distinguished for 
brilliant military achievements. I cannot 
permit this occasion te pass without an ex- 
pression of my gratitude to each member of 
the Senate's Committee. They have, to Jteati- 
fv their personal respect and appreciation of 
toe character, private and public, of Mr. Clay, 
left their seats in the Senate for a time, and 
honored his remains by conducting them to 
their last resting place. I am sure that you, 

Sntlemen of the Lexingtoii Committee, and 
e people of Kentucky » will ever bear my as- 
sociates in grateful remembrance. 

Our journey since we lei't Washuu^n has 
been a continued processi on . Everywnexe, the 
people have prescod forward to msoifest tibeir 



feelings toward the illustrious dead. Pelegt- 
tions fr<^ cities, towns and villages have 
waited on us. The pure and the lovely, the 
mothers and daughters of the land, as we 

Sassed, covered the coffin with garlands of 
owers and bedewed it ^^ith tears. It has 
been no triumhpal procession in honor of a 
living man, stimulated by hopes of reward. 
It has been the voluntary tribute of a free 
and grateful people to the illustrious dead. 
We have brought with us, to witness the 
last sad ceremony, a delegation from the 
Clay Association of the city of New York, 
and delegations from the cities of Cin- 
cinnati and Dayton, in Ohio. Much as we 
have seen on our way, it is small compared 
with the great movement of popular sympathv 
and admiration which everywhere bursts forth 
in honor of the departed Statesman. The riv- 
ulets we have witnessed are concentrating, and 
in their union will form the ocean tide that 
shall lave the base of the pyramid of Mr. 
Clay's faqae forever. 

Mr. Chairman, and gentlemen of the Lex- 
ingt<»i Committee, I have but one remaining 
duty to perform* and that is— >to deliver to 
you^ the neighbors and friends of Mr. Cunr, 
when living, his dead body for interment. 
From my acquaintance with ]rour characters, 
and especially with ypur Chairman, who was 
my scnoohnate in boyhood, my associate in 
the Legislature in early manhood, end after- 
wards a co-laborer for many years on the 
bench of the Appellate Court, I know that you 
will do all diat duty and propriety require, in 
burying him whose last great services to his 
coun^ were performed from Christian mo- 
tives, without hopes of office or earthly re- 
ward. 

JUDGE ROBERTSON'S REPLY. 

Senator Underwood, CAetf man, and Aoooeiate 
8€nat9r$ of tka CommUUo of Convo^nee: 
Here, your long and mournful cortego at 
last ends— your melancholy mission is now 
fulfiUed-r-and, this solemn moment, you dis- 
solve your connexion with your late distin- 
guished colleague of Kentucky. 

With mingled emotions of sorrow and Df 
gratitude, we receive from your hands, into 
tile arms of his devoted State and the be- 
som of his beloved city, all that now remains 
on earth of HENRY CLAY. Having at- 
tained, with signal honor, the patriaxchal age 
of '16, and hallowed his setting sun by the 
crowning act of his eventftil drama, a wise 
and benevolent Pkovuhmcb has seen fit to close 
his pilgrimage, and to allow him to act-r-as 
we trust he was prepared to act — ^a still ^ipUer 
and better part» in a purer worlds where life is 
deathless. This was« doubtless, best for him, 
and, in the inscrutable dispensationB of a 
benignant Almighty, best for his country.— 
Still it is but natural that his countrymen, 
and his. neighbors especially, should feel u\d 
exhibit sorrow at the loss of a citizen so use- 
ful, so eminent, and so loved. 

And not as his associates only, but as 
Kentuckians and Aiaeriffians, wt , of Lexing- 
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Wand Fttfftto, ImI mtofal for the uMKam- 
pled manifcfttatioiii of raspoet for hii memoty 
towhiekyoa hayo ao eloquantly lUvdod ai 
haTiBgw ovaryirhere, meed the more than tri- 
nnphal proceation of Lie dead bodjr homeward 
from tiie National Oapitel» where, in the pub- 
lie aerriee, he fell wita hia avmar on and nn- 
tamiehed. We feel, If r. Ohainnan, etpeeially 
grateful to roaraelf and your coUeaguea here 
praeent for the honor of jottr kind aeeompa- 
njment of jour pteoloua depoaite to iti fast 
home. Equally dirided in your par^ namee, 
equally the perM»al friends of tne deceased, 
equally sympathising with a whole nation in 
the Pnyndential bereavement, and all distin- 

Sished for your public serticea and the con- 
enee of constitnentar-you were peculiarly 
suited to the sacred trust of escorting his re- 
mains to the spot chosen by himself for their 
repose. Haying performea that solemn 



seryice in a manner creditable to yonrselyes 
and honorable to hia memory, JUa<iidfc|r thanks 
you for your patriotic maffnanimilx. And al- 
low me, as her organ, on this yaledlctoiy occa- 
sion, to express for h&t,tta wall aa for myself and 
committee, the hope that your last days may 
be far diatant, ana that» come when they may, 
aa they certainly must come, sooner or later, 
to idl of you, the death of each of you may de- 
senre to be honored by the grateful outoourings 
of national respect which aijnialise tne death 
of our uniyerNUly lamented Olat. 

Unlike Burke, he "ii€e<rar«oc up to purty 
wkBi WU9 meant for mmnkina" His int^id 
iia<is«aKty,his loftr patriotism, and his com- 
prehensiye philaatLropy, illuatrated by his 
country's annala for half a centmy, mefteyied 
him among Stateamen, and endeared him to 
all classes, and ages, and sexes of his country- 
men. And, ik^^fore, his name, like Wasb- 
xiTGTOir's, will belong to no party, or section, or 
time. 

Your kind allusion, Mr. Chairman, to rem- 
niscences of our personal aasociation, is cordi- 
ally reciprocated— *the longer we haye known, 
the more we haye reelected each other. Be 
asaored that the duty you haye dey^dred on 
our Committee shall m faithftilly performed. 
The body you commit to ua s^all be properly 
interred in a spot of its mother earth, wtdch, 
aa "the gruve of Olay** will be more and more 
consecrated b^^ time to the afl(i90tions of man- 
kind. 

How diAurent, howeyer, would have been 
the feelings of us aU, if, instead of the pulse- 
less, speechless, breathless CZoy, now in cold 
and solemn silence before us, you had brought 
with you to his famil}^ and neiji^bors the 3te- 
ing man» in all the mi^es^ of h^ transoendant 
moral power, as we once knew and oflen saw 
and heard him Y But, with becoming resigna- 
tion, we bow to a dispensation which was 
doubtless as wise and beniflcent as it was mel- 
ancholy and ineyitable. 

To the accompanying committees firom New 
York, Dayton and Cincinnati, we tender our 
profound acknowledgtnenta for th«ir yoluntaiy 
aacriflce of time and comftNt to honor the ob- 
aaquiaa of oar illnstrioiuiooiuitiyman. 



In thia aacrad and august presence of the 
illustrious dead, were an eulogistic speech be- 
fitting the occasion, it could not be made by 
me. I could not thus speak orer the dead 
body of H£NRY CLAY. KetUueky expects 
not me nor any other of her sons to speak hit 
eulogy new. If ever. She would leaye that 
grateral taak to other States and to cAher 
timea. His name needs not our panegyric. The 
aaryer of his own fortune— the founder of hia 
own name — ^with his own hands he has bililt 
his own monument, and with his own toague 
and his own pen he has stereotyped his auto- 
biograjphy. with hopeful trust his maternal 
Commonwealth consigns his fame to the jus- 
tice of history and to the judgment of ages to 
come. His ashes he bequeaUied^to her, and 
they will rest in her boeom until tne judgment 
day; his fame will deecend — as the common 
heritage of his country — to eyery citixen of 
that XjTdotk of which he was thrice the trium- 
phant champion, and whose eeniut and value 
are so beautifully illuatrated by his model life. 

But, though we feel assured that his renown 
will suryiye the ruins of the Capkel he sclong 
and ao admirably graced, yet Kentucky will 
rear to his memory a magnificent mausoleum— 
a yotive monument—- te mark the spot whero 
his lelica shall sleep, and to testify to sueceed- 
inr generations that our Republic, howeyer 
ui^ust it may too often be to fie<Yi>^ merit, will 
eyer cherish « erateful remembrance of the 
dead Patriot, who dedicated his life to his 
countiy and with rare ability, heroic firmness, 
and self-sacrificing constancy, devoted his 
talents and Ins time to the cause of PcfnoCufn, 
of Liberty, and of Truth. 

The remains were then placed in a heai:se, 
and followed by the various committees, and 
a large ccmcourse of citixens, were taken to 
Ashland— the home of the deceased patriot for 
fifty years, and new the ^t whither many a 
pilgrlma^ will be made by the admirers of 
true genius, public virtue and unselfish pa- 
triotiam. The body was there pj seed in state, 
and a vigil kept over it during the ni^t by a 
committee of young gentlemen selected for the 
purpose. 

The morning of Saturday rose dear and 
brilliaal aa the fiune of him upon whose eve 
its light fell all unheeded; and the stately 
pines, planted by hia own great hand, looked 
less like mourners, than green remembrancers 
of his immortal glory. 

At an early hour the ci^ was astir. Bofore 
sun-rise thousands of vehicles had arrived, 
and continuous and unbroken streams of car- 
nages, equestrians and pedestrians, poured 
throuffh every avenue to the city up to the 
hour fixed for the funeral. The streets — the 
windows— the house-tops— every place where 
the human foot could stand and the human 
eye could aee, aeemed to bo' taken hold of. 
And yet, it waa all gloom and sadness. The 
mournful muaio— themuf&ed drum — the veiled 
colors of the aoldiery— all oonapired to render 
more ademn the impoaing ritea. 

At So'ekaky the Ooamittaa of the SeMU; 
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the TarionB Committees from other States; the 
Committee of Arrangements; the Committee of 
Escort sent to receire the bodj; a Committee 
ft-om the Masonic Fraternity and the Pall- 
Bearers, repaired to Ashland to receire the 
body. On a platform covered with black, in 
fh>nt of the main entrance to the mansion at 
Ashland, the body was placed. Orer it vere 
strewn flowers of the choicest description. 
Upon the centre of the burial case was placed 
the wreath, fashioned by the hand of one of 
the most gifted and distinguished of ottr 
countrywomen^-Mrs. Ann S. Stephens — from 
a rare flower^the "ImmorUUe." The wreath 

S resented by the Clay Festival Association of 
^ few York ornamented the top of the case; and 
in rich profusion around it were placed bou- 
quets from Washington and Bsltimore, and a 
laurel wreath from Philadelphia. 



The funeral services were then performed 
by the Rev. Edw F. Berkley, Reetor of Christ 
(Episcopal) Church in this cifj, of which Mr. 
Olat was a member. The solemni^ of this 
ceremony, ^ imposing on even the most or- 
dinary occasions, was infinitely heig^htened 
by ^e occasion of its present solemnisation. 
l!he funeral discourse of Mr. Berkley was el- 
oquent and feeling in the highest degree. He 
spoke of the character of the great deceased — 
his talents — ^his public virtue — ^his justice— 
and his matchless career. That portion of his 
addrsssin whioh he alluded to the sacrifice of 
life by Mr. Clat^ in his efforts to procure the 
passage of the measures of Adjustment, 
thrillM every heart; and the eSect of the en- 
tire discourse upon his audience fully attested 
the powers of uie speaker. 



PRELECTION. 
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Address on behcdfof the Deinoiogian Society^ of Centre College, delivered at 

Danville onthe Athqf July, 1 834. 

Centre College, July 4, 1854. 
Dear Sir: — 

Permit us, in oar own name, and that of the Society which we re- 
present, to expresss the high satisfaction that we have enjoyed this day, 
in listening to your excellent address, and earnestly to request that you 
will comply with the solicitation of thB Society, contained in, the follow- 
ing resolution, viz: 

Resclhedy That the thanks of this Society be presented to the Hon. 
George RAertson for his able and interesting address, delivered this day, 
andUiat he be solicited to grant us a copy for publication. 
Very respectfully, your friends, 

ROBERT M'KEOWN,) Committee of the 
WM. M. RIDDLE, \ Deinoiogian So- 
WILLIAM W. HILL, ) cieiy of C. C. 



Danvillb, July 4, 1834. 
Crendemen: — 

Although, as you must know, the address, a copy of which you 
have requested for publication, was prepared in very great haste, and, 
as I assure you, without any expectation that it would ever have any 
other publicity than its delivery this day gave it;' yet I cannot refuse a 
cheerm^ compliance with your request. With all its imperfections it is 
now yours — do as you please with it. 

Respectfully, your friend, 

GEORGE ROBERTSON. 
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Anothxe year is eone— and with it have 
ffoneforeyermanj of our countiymen, neigh- 
Dors and friends. A memorable and eventful 
year has it been—a portentous era in the afiairs 
of men, and a season of peculiar trial to us 
and to our civil institutions. But in the allot- 
ments of an all- wise Providence, our beloved 
country is yet permitted to stand forth united 
and free, and we too have been preserved to 
hail the li^ht of this hallowed day, and in 
health and in peace, once more upon earth, to 
make the accustomed offering of our thanks- 
giving. 

This is no common day; it brinffs with it 
remembrances, and obligations, and prospects 
pecaliarly interesting and impressive. The 
4th of July, 1776, opened a bright and glorions 
scene in the great drama of human ofEurs. 
The declaration of North American Independ- 
ence was the ofibprine of the purest patriotism 
and of the most enbghtened reason; and al- 
ready it has been the parent of events which 
must, in all time to come, have a great in- 
fluence on the destiny of man. The time will 
never come when the balmy noon, whose 58th 
anniversary we now commemorate, will not be 
remembered as one of the purest and brightest 
that ever beamed upon the moral world . Then 
it was that Franklin and Adams and Jefferson 
and their compatriot representatives of the 



of philanthropjr, would nevertheless be deem- 
ed out the illusion of a golden age unless its 
principles, so just and so beautiful in the ab- 
stract, can be satisfactorily exemplified in the 
actual condition of society and the practical 
operations of ffovemment The value and ap- 
plication of Uioee principles to any people 
must depend altogetner on the moral character 
and condact of the majority. Their truth and 
value have been, so far, happily illustrated in 
this land of promise; and tne successful pro- 
gress of the great American experiment is 
ascrlbable to uie pervading intelligeiice and 
the predominant habits and virtues which have 
hitherto signalised the .great body of the peo- 

Sle of these states. Our Declaration oi In- 
ependencewas but the reflected image of the 
principles and sentiments of those by whom it 
was proclaimed, and by whom it was triumph- 
antly maintained. The moral light, which then 
dawned in the hearts of our countrymen, guid- 
ed them successfully through the perils and 
sacrifices of a protracted and bloody struggle 
for independence, and having, led them to a 
still nobler achievement — the es'tablishment of 
wisely constructed institutions fbr preserving 
liberty and equality — ^has already cast its 
cheering rays over distant lands, and unless 
extinguished or eclipsed in this new^ world, 
will uiine brighter and brighter, until, with 



will and intelligence of the people of these the effulgence of perfect and universal day, it 
states, then colonies, proclaimed to the world i will enlighten and bless all mankind, of every 



these fundamental truths — ^that all men are by 
nature entitled to be free, and to enjoy equal 
rights to life and liberty, to the acquisition 
and security of property, and to the pursuit af- 
ter happiness, now and forever; that the free 
and deliberate will of the people is the only 
legitimate source of all human authority; that 
all just government is administered for the 
greatest good of the whole body- politic; that 
man is not accountable to man for his. con- 
science or his opinions, and should not be dis- 
turbed by any human means, in the free exer- 
cise of either the one or the other, and of course 
that no freeman should forfeit any civil right 
or privilege in consequence of his actual enjoy- 
ment of perfect freedom of judgment, or of 
conscience. This was the first formal and 
authoritative announcement ever made bv any 
people of the true elementary principles of 
free government or of social organization. It 
was the nnited voice of sound philosophy and 
pure religion, asserting, for the first time, the 
natural rights of an intelligent, moral and 
christian people. But the simple creed thus 
announceo, God-like and ennobling, as all must 
feel it to be when considered as a speculation 
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I color andevery clime. 

Let us then rejoice that our lots have been 
cast in this land of liberty, and this age of 
light. And let us all endeavor to feel and to 
act as a moral people should feel and act on thi a 
our great day of national jubilefr— a day ever 
to be remeixibered with pious gratitude, and 
worthy to be consecrated, through all time, to 
the enjoyments and the duties of a reflecting 
patriotism and a comprehensive benevolence. 

Generation after generation will pass away 
and be forgotten, but when, in the lapse of 
ages yet to come, the monumental columns and 
Pyramids of nations shall have mouldered to 
dust, and the names of t/rants and of dema« 
goguee shall have sunk into oblivion or con- 
tempt, the immortal principles of our Decla- 
ration of Independence ana the virtues of the 
patriots who, to maintain tJiiem, pledged their 
2toe«, their /ofticfwt and their sacred honor, will 
still shed a mild and melow light which will 
never fade away as long as liberty has an altar, 
or God has a temple upon earth. But whether 
in after times, here or elsewhere, those princi- 
ples and those virtues shall prevail amon^ 
men, or shall be remembered only as the histonc 
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glmries of a meteor age, may depend much, yery 
much, on the conduct of those of this gener- 
ation, who, under ProYidence, have been made 
the recipients for themselves and the depositors 
for all mankind of one of Ihe best boons ever 
▼ouehsafed by Qod to man. 

This then is an occasion peculiarly proper 
for a dedication of our hearts to our country, 
and af our minds to sober contemplations on 
our duties to ourselTes, to those who have gone 
before, and those who shall come after us, and 
to that Beinj^ who stood by our fibers in the 
great day of their fiery trial, and by whom we 
will beneld accountable for the manner in 
which we shall disohaige the sacred trust 
committed to our keeping. 

Standing as we do, un an isthmus connecting 
the dead and the unborn-— the fathers of our 
liberty who hare eone before us, and the sons 
who are to come alter us in joy or in sorrow — 
it is our duty this day, like the ancient Greeks 
during theii Isthmian and other national com- 
memorations—to obserre an uniTersal amnesty 
and, glancing at the past, the present and tho 
future, to banish all passion and prejudice, 
penonal, partisan or national, and, as one 
family, unite in the noble resolution, that we 
will henceforth, as long as we Uto, do all that 
we can to cherish the rirtues, and to preserve, 
improve and hand down the moral and civil 
institutions, without which liberfy is but licen- 
tiousness, and free government but an empty 
and delusive name. 

In the history of the old worid the philo- 
so]>hic observer can find but few incidents pat- 
ifyinff to the philanthrophic mind, and no 
satisfactory evidence of the capacity of the 
mass of mankind for thie maintainance of a 
just and stable democracy. Greece, the cradle 
of letters, and the nursery of the arts— ^e land 
of Homer, of 8olen,of Herodotus — ^the theatre 
of Thermopy]», of Leuctra, and of Marathon 
— dassio Greece, in the heyday of her glory, 
beguiles the scholar with ner minstrelsy, her 
eloquence and her arms, and fires his genius 
witn illustrious examples of devoted patriotism ; 
but a calm survey of her history exposes la- 
mentable scenes of disorder and injustice, l^e 
natural e£Fectof the ignorance of the multitude. 
Under the spell of a momentary inspiration« 
the superficial inquirer mav be deceived with 
the semblance of popular freedom, but the il- 
lusion will vanish when he b^olds the army 
of demagogues and their triumphs: when he 
seerPisistrates puttingdown Solon — ^a deluded 
mob subjecting Aristides to ostracism because 
he was ciilled " the just" — and the same po- 
tent, but inconstant engine, taking; the life of 
Socrates because he ventured to mtimate the 
immortality of the soul, and the existence of one, 
and only one God— when be beholds the inse* 
curity of virtue, and the instabililnr of justice, 
and we final degenemoy and desolation of Uie 
once far famed Greece, he will feel that the 
popnlaee, like its own fabled Polvphemus, was 
a NSnd g&i«t, inei^Mible of self-direction, and 
as apt to destooy as to preserve. 

BoBs^ once mistress of the world, was, in 
hm beet days, the great arena ef eontending 



factions. She too had her demagogues, and 
the *' Majuty of the Rmnan People" was their 
watchword. And though she had her Fabri- 
eius, her Regulus, her Cato, her Oicero— she 
had also her Olodius, and her Sylla, and her 
Oasars, honored in their day as the friends of 
the people; and whether Harius or Sylla, 
GsBsar or Pompey prevailed, the victory was in 
the name of liberfjr, the RqmbUeyrBM nonored 
with a triumph, and a clamor of approbation 
echoed from the Forum to the Oapltol. Even 
Augustus Oiesar, absolute as he was, preserved 
the forms of a Republic, whilst, 1r^ the per- 
version of his vast patronage to his own ag- 
grandisement, he made an obsequious and 
prostituted Senate the Registers of his will, 
and, in the name of liber^, fastened a heavy 
yoke forever on an appimuina populace. 

The fast anchored Islo— the natal land of 
our fiuthers and the mother of our common' law 
-<*has done much for mankind. But she too baa 
had her scenes of civil strife and of blood— 
her Wakefield, herSmithfield and her Boa- 
worthfield; she haa had her Tudors, and her 
Stuarts, her Jeffireys, her Bonner and her 
Cromwell, as well as her Sidney, her Cran- 
mer, and her Hampden; and, after ages of 
reformation in Ohureh and State, her ariatoc- 
racv etill governs, her Hierarchy still prevails, 
ana the harp of Erin banes tuneless and sad 
on the leafless bow of her blasted oak. 

The Fxench Revolution had its Dantons and 
ts Robespierrcs— and after the ibloody idol of 
licentious liberty had, like the ear of Jugsr- 
naut, crushed its thousands and overturned 
the Temples of the true God, aPretorianband 
of Grenadiers delivered over the **RepubHe** to 
the safekeeping of a Bonaparte. 

Afkor contemplating sucn scenes, well might 
the philanthropist doubt the capacity of man 
for self^ovemment, and exclaim in the lan- 
guage of Madam Roland under the ffuillotiao 
— *'Oh kberty ! what'crimes have not been per- 
petrated in thy abused namel" But woen, 
irom the waste around him, he casts his eye on 
this green spot, he feels that there is yet hope 
for man upon earth 

The discouraging failure of the experiments 
which had been made of popular government 
among the most enlightened nations of ancient 
and modem Europe must be attributed, not to 
any invinoable incapacity forsudi a govern- 
ment, but to the predominance of iniorance and 
its consequential vices. Universal liber^ and 
universal light are inseperable. All mankind 
have capacities for the one as well as for the 
other, and were created for the enjoyment of 
both; and as sure as there is a wise and immu- 
table Providence, mim will ultimately be ele- 
vated to the full and undisturbed fruition on 
earth of those ffreat ends of his moral being. 
Will that God, who preserved Christianity 
through the ffloom and desolation of the mid- 
dle ages, sufier liber^, its offspring* to per- 
ish? Both, we trust, nave taken deep root in 
American soil. They were planted by our 
forefathers, under circumstances peculiarly 
propitious. 

The mariner's compass, the printing press. 
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tli« discoreiy of Ameriet, " the Refomaation/' 
and oUier tabnduuj affenciet haying opened 
light on the Uaek cloud of iffnorance and lu- 
peratitxon vhidi hung oTerSurope for ages 
•noceeding the oTerthrow of ciTmaation 07 
the barbariana of the north, man, long sub- 
jugated and degraded, began to nnderstand 
and to assert his impresoriptable rights. Bui 
still borne down and oppressed, many of the 
most intelligent and resolute sooeht an asylum 
in the solitude of this rirgin land, and brought 
with them all that was most excellent of the 
improved habits and institntions— moral, so- 
cial and civil— of the Transatlantic world 
which, with all its charities of home and of 
coantry, they exchanged forever for the hope 
of happiness in the new world. Here was 
thMi, for the first time, exhibited an infant com- 
mnnitr in the maturi^ of social organisation— 
a people ol once intelligent and virtuous— na- 
scent colonies of equals who, though still 
droendenton the Kinff, Lords, and Commons 
of JBngland, enjoyed the protection of the com- 
mon law, worshipped their own God in their 
own way, and far surpassed the mother coun- 
try in the actual enjoyment and prevalence of 
civil and religious lilierty. 

When, altar the lapeeof nearly two centuries, 
such a people, wonaerfuUy improved by their 
intermediate triAl and experience^ determined 
to setup for themselves, they were able, in full 
manhood, to stand alone, and did stand up as 
one man, in the dignity and strength of their 
united moral energies; and they were not 
alono— <}od stood by thenl; because, at the^ 
tpers quml^iedforJxfiUm, vaxa, cause was Bib. 
Thus panoplied, success was sure; and a 
eommon struggle ended in a common blessing. 

The j^encan Revolution, unlike any that 
preceded it, was altogether a work of intelli- 
gence and virtue. It was a sober and solemn 
appeal by a moral and christian people in be- 
half of tne rights of all. The peopU began it 
— the pti>pl» carried it on— and the people ended 
ii, toitkgmsd9e9 and posterity; and it was be- 
gun and carried on, and ended as became 
rationid and just men, struggling, w equals, 
for all that was most dear to each. 

National independence was not the only ob- 
ject, and was far fr6m being the only effect of 
that great appeal; and, had nothing else or 
better been achieved, the revolution would have 
been unprofitable— perhaps pernicious. But 
the ends of the momentous contest were an- 
nounced in the Declaration of Independence; 
and those ends were accomplished. Eaual 
rights, security— justice— crowned the nnal 
triumph; and zor these we are indebted less 
to the valor than to the virtue of our an- 
cestors. 

The close of the war of independence open- 
ed new dangers. A government was to be 
established, and history, with all its lights, did 
not furnish a safe moael. Thirteen independ- 
ent states were either to be confederated or 
consolidated; and in the one form or the other, 
it was yet to be tried whether the many or few 
—one man or all, should rule. But tne same 
moral power which presided over the Revolu- 



tion, still presided, and out of the chaos which 
ensued, brought forth anew creation, orderly, 
beautiful and harmonious. All desired tae 
greatest good of all. There was no Onesarto 
seek a crown — ^no Oromwell to claim a protec- 
torate. No Plebian envy — ^no Agrarian pas- 
sion — no religious fanaticism produced the 
Revolution, or armed with power an ambitions 
leader— WASHINQTON had led our amies 
to victory, and kU highest ambition was to be 
a free and useful American citizen. The 
American people, now liberated from foreign 
dominion, were prepared for freedom. Feel- 
ing this, they were determined to enjoy the 
great boon tnemselves, and to establish it for 
us on a new and broad foundation of tquml 
right9, popular tn/cUt^nce and ptMU virhie. 
And have thejr not done so? The woikof 
their hands, is it not good? It is as pedeot as 
the capacities of the age could make it. It 
was the fruit of compromise; a compromise of 
diversified interests and opinions; and pro- 
sents an illustrious example of that liberal 
enlightened spirit of moderation and conces- 
sion, without which the Federal Constitution 
could never have been established, and can- 
not be preserved. That constitution was the 
first organisation of government (exceptin|^ 
9ome of our State Constitutions, and the arti- 
cles of confederation^ which any people in 
^eir primary assemblies ever originated and 
established. Doubtless it has doects; being 
the workmanship of man's hands, it could not 
be faultless. But, with such occasional alter- 
ations and ropairs as experience shall recom- 
mend, andjpatriotism may adopt, it may do 
all Hiat a form of government can do, and will 
last as long as puolic virtue shall provail. It 
establishes the union of the States as the an- 
chor of safety — ^it defines and distributes po- 
litical power in such a manner, as to giye to 
ddiberate public opinion its just operation, 
and to' secure justice against the passions of 
functionaries or factions; and it guarantees to 
every citicen the liberty of conscience, of opin- 
ion, and of speech. For nearly half a centuiy 
it has been tried, and, so far, nas been equal 
to the purposes for which it was framed, and 
to the expectations of those by whom it was 
adopted. Under its benie|n protection, not a 
drop of blood has been shed fn civil war. Jus- 
tice has been administered "vrithoui mU, dt- 
ftta/ or dday" our population has increased 
IVom four to thirteen millions, and our country 
has not only acquired great wealth and 
strength, but has established for.itself, among 
the nations of the earth,^ a bright and distin- 
gruished name. No title is more honorable, or, 
amonjg sensible men, moro honored, than that 
of "mixm of the United Stmtee," 

And the valley of the Mississippi — ^thia 
Hesperian land of ours-— is it not, witn all its 
enchanting wonders, one of the fruits of that 
liberty and security which have been assursd 
to us by our institutions? A wild wildemeu 
when Independence was declared — ^it already 
blooms in all the beauty and maturity of the 
most oiviliaed nation. Its population exceed- 
ing three millions, asd increasing beyond 
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•xtmpUi m nimben, in WMlfh, and xn moral 
power-4ta dwtSMDm, ita fanna and ita ehorchea 
— ita citiaa, ita eollegea, it» Steam Boata and 
ita Rail Raads — altogether exhibiting a land- 
scape, now and in perapective, never snrpaa- 
aed, if erar equaled in phyaical beanty and 
moral srandeur. 

Bat this should be adaj of candor and of 
truth. Dur country's, escutcheon surpassing 
though it is, cannot appear altogether apotlera. 
We have owed, and jet owe, with augment* 
ed and continually increasing obligations, a 
sacred debt of juatice and magnanimity to the 
aboriginal Rea Men, whose homes we occupy, 
and whoae council fires we have extin^iahed. 
Helpleaa, hopeleas, and forlorn, a miserable 
remnant only remains of the oDce powerful 
lorda of this continent. And shall the last 
melancholy relica of those yaat tribes aJso per- 
ish? The honor of our coantry forbids it 
The eiforta hitherto, to meliorate their condi- 
tion, though well intended, have not been al- 
waya the most congenial, or appropriate, nor 
sufficiently earnest and perseyering. They 
tan be ytt civiliced — ^they can yet be reclaimea, 
and made useful and happy. Let it be done. 
America should do it — America can do it — 
and America, we trust and beliflre, will do it; 
and, if she shall accompliah it, though too 
long deferred, the tablet, on which the achieve- 
ment shall be recorded, will be ene of the fair- 
eat in all her bright annals. 

The philanthropist has still also to lament, 
that a curse imposed on our ancestors when in 
colonial subjection, still lingers among us. 
Domeatic slavery cannot be suddeDly abolished 
in 9II the States, consistently with the welfare 
of either the black man or tne white. A pre- 
mature effort of inconsiderate humanity, might 
be disastrous, and would certainly tend to de- 
feat or retard the ultimate object of every good 
and wise man — ^universal emancipation. But 
we feel that public sentiment, public policy^ 
and individual interest, are all conspiring to 
extirpate the ^eat household evil, and will, 
in convenient time, and in some just and eligi- 
ble mode, satisfactory to all, banish it forever 
from our land. 

It must be admitted too, that, in the progress 
of our affairs, the effervescence of party has 
sometimes disturbed our tranauility, and that 
faction has, more than once, aared to raise its 
Cerberean head. But these evils wiU accompa- 
ny liberty in ita best estate. No unmixed good 
belongs to earth. Popular freedom cannot ex- 
ist without the occasional agitations incident 
to the collision of different interests aud 
opinions. 

'^Faction will freedom, like its shade, pursue, 
'*Tet, like the shadow, proves the sunstance 

true." 
In every free State, there must be conflicting 
opinions, and rival interests, which will pro- 
duce parties fired with emulation, and, not 
unfrequently, armed with passion and preju- 
dice. And where there are soch parties, there 
will be demsj^gues— light and protean news- 
paper politicians, hoUow-heartea and deceitful 
—who, floating on the bubbling tide themselves 



have raised^ excite everr prejudice, puraoade 
every susnicion, and address every passion of 
the credulous, the ignorant, and the unprinci- 
pled. These eruptive disorders cannot be 
prevented without destroying the vitality 
which produces them. But as long as the 
heart of the body politic is sound, they will be 
but as pimples on the skin, and with the am- 
malcuUB which live in them and feed on them , 
will be carried off by the healthy circulation 
of the pure blood of life. Hitherto we have 
been saved by the ultimate rectitude and en- 
ergy of public opinion— a resource that will 
never fail whilst soundness abides with the 
body of our people. Popular virtue and in- 
telligence are Uie only flrm foundations of 
popular liberty; and until these foundationa 
have been sapped, the superstructure will nev- 
er fail. Perhaps the most radical defect in 
our political organization, is the disproportion- 
ate power and patronage with which the na- 
tion al Executive is armed. And whenever our 
liberties shall fall, theyLjrill sink under the 
combined action of a perverted Executive and 
a licentious press. But should it ever be our 
lot to behold one of the most idaiming trials to 
which our rights can be doomed — an unworthy 
Chief Magistrate, elevated and sustained by a 
selfish and ambitious party, perverting his 
great patronage, and abusing his power by re- 
warding his sycophants, proscribing all who 
dare to think honestly for themselves, and pros- 
tituting the public press — and a mercenary 
band of placemen and expectants, like the de- 
generate Romans in the days of the Cssars, 
only because the supremacy .of their master's 
will is indispensable to the attainment of their 
personal ends, vindicating ihose abuses and 
actine out the detestable doctrine of Hobbes, 
that the king cannot be guilty of peijury as 
long as the people can be prevailed on to sanc- 
tion or can be compelled to endure his usurpa- 
tions; then, even then, if virtue and intelligence 
still abide with the great mass, though we 
shall lament the loathsome scenes, we need 
not tremble or dispair; the rightful sovereigns 
will, at last, assert their supremacy, and "come 
to the rescue" of their violated institutions;— 
they may come slowly — but come they will, 
and with power. 

But these slight blemishes at which we have 
just glanced— what are they in the sublime 
prospect which this day opens to our view? 
They are but the spota on the sun; and 
though the microscopic vision of misanthropy 
may magnify them, they are lost in the great 
panorama which our country presents to the 
eye of an instructed and comprehensive pa- 
triotism. Could Boone and H^rrod and Logan 
— ^when, in this once •* land of blood, " thev 
first trod in the tracks of the Indian and the 
Buffaloe — have dreamed that what we now 
behold in this smiling West, would so soon 
have succeeded their adventurous footstepi?, 
how would such a vision have cheered them 
amidst the solitude and perils which they en- 
countered in aiding to plant civilisation in the 
wilderness! But oh! Uie pilFrim bandof Ply- 
^mouth Rock ; the offcast germ of the once iMfleaa, 
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sapleM, ti«e of li^t-*irhat kolj joy ▼ould 
theirs haye been, had their last fingering 
glimpse of the ffreen fields of their childhood 
been gilded irim a hope, that the then house- 
less solitude of their relnge iroald, so soon, or 
ever be tranafonned into a rast cultirated 
ffirden, the abode of that libertgLreligion and 
law, for which ther had abandoned forerer the 
comforts and enaearments of the homes of 
their birth? 

Here let ns pause, and contemplate our ac- 
tual condition — ^its peculiar and pre-eminent 
blessedness, its hopes, its fears, its duties, and 
its responsibilitieB. All that our noble sires 
hoped ler, and all that rational man could ex- 
pect, is now ours. This fair country is ours; 
and that liberty, thst religion, and^that just 
and e^ual law, for which the hardj hunter and 
the pious pilgrim longed and su&red, are all 
ours — ours to enjoj-— ours to uphold-— ours to 
improve, and exalt and transmit. We are in- 
deed the heirs to rich blessings— the price too 
of virtue, of blood, and of tears that greft^ 
enhance their sacredness and their value. To 
•prove ourselves worthy of these blessings is 
a sacred duty we owe to those who secured 
them for us---to ourselves who hope to enjoy 
them and to our children, who will have a 
right to claim them, unimpaired, unjeoparded 
and improved. Shall this threefold obligation 
be fulfilled? Let this solemn question never 
be forgotten; and may^each of us be faithfully 
answering it by our conduct, as we should, as 
long as we live. 

To enjoy and preserve we must maintain, by 
just and pro}>er means, the union and the har- 
mony of the States; we must guard with all 
our rigilance, aid defend with ail our ener- 
gies the Federal Constitution, and should nev- 
er permit, or connive at any infraction of its 
provisions or evasion of its principles under 
any pretence, or for any purpose whatsoerer; 
we must never permit a Maniius to escape the 
sentence of public justice by pointing to the 
Oapitol which ho onoe saved — nor even a 
Scipio AfriSanuB, when properly arraigned, 
whether guilty or innocent, to elude a fair 
and full trial by appealing to the battles he 
had won for his country; the public law must 
be inflexibly supportea by all, because it is the 
only support or security of all; we should al- 
ways give our suffrages to those who are most 
worthy and capable; we should never trust or 
sustain any functionair, hi^h or low, who 
adopts any other rule of official conduct than 
ihepubUc Qood; we should approve and en- 
courage all efforts and institutiens which tend 
to moral improvement, or to the establishment 
of useful principles, or habits; we should ever 
remember, and strive to imitate the virtues of 
our Revolutionary worthies — ^and whenever we 
feel doubt respecting our civil duty, it would 
be well for us to consider what, under the same 
circumstances, Washington or Franklin would 
have done; and it should ever be a leading 
maxim of our lives, that, "a&voe otcrsf/eef our 
country ihovld be dear J* 

The proposition that man is capable of self- 
government presupposes, necessarily, that he 



is virtuous and intelligent. This trtith, so 
self-evident, is exemplmed by the history of 
every age. 

Much has been written about the most ef- 
fective social organization, and the best con- 
servative principle of States. But all the 
wisdom of the most learned Philosophers, and 
all the artifices of the most experienced pol- 
iticians, never did nor ever can pr^ect <ny 
expedient which can supply the want of a 
general diffusion of moral fight. As a frse 
moral agent, man in the social and civil state, 
must be regulated by moral principles. It is 
the dictate of reason as well as a law of nature 
that, among equals, the majority should gov- 
ern; and, amonff equals, the majority will 
govern. But, unless the majority understand 
their rights, and their duties too, and possess 
the virtues essential to the maintenance of 
those rights and the proper discharge of those 
duties, they will not long govern, and, what- 
eveiy may be the form offfovernment, they 
will, in fact, be governed. This is equaUy the 
dictate of reason and the law of nature. When 
the numerical plurality are incapable of just 
self-control, those who are viriuU majorio, and 
not those who are numeropimrio, constitute the 
sctual and efficient majority, and the oxUy one 
that can govern wisely or safely. As "KtwwL- 
edge io power" those who do not possess an 
equal degree of intelli^^ence and virtue, should 
not, and cannot exercise an equal d^pree of 
moral influence. It is worse than mockery to 
declaim about " liberty and equality,*' when the 
g^eat lever of moral power is held by a com- 
paratively few members of society, who must 
govern as long as reason predominates; and 
when that does not prevail, passion, like a 
volcanic eruption, overruns every opposing 
barrier. And either dilemma-^the one being . 
oligarchy, and the other anarchy or mobocra- 
cy — is inconsistent with liberty and safety. 
The best organized government must heprae- 
tically the one or the other, unless the great 
body of the people possess a pervadinf and 
preponderating moral power. The genius of 
the government shoula be adapted to that of 
the people; and the practical government will 
be the image of those by whom it is adminis- 
tered and controled. tt is political quackery 
to attsmpt to preserve republican institutions 
among a corrupt or ignorant people. 
"What is a free State? 
"Men, high minded men. 
"MentoAo their duty know, 
"But (also) know thinr righto. 
"And, knowing, dmre maintain — 
"THlSEconsUtute a State." 
The stability of a constitution depends not 
so much on its structure, as on public opinion. 
The princijples of the people, however bad, 
will prevail over those of their constitution, 
however good. The constitution can afford no 
security, unless it be revered as inviolable by 
those whose will must govern. Unless the 
mass of the people be emiffhtened, vigilant, 
and true, those who may Be intrusted with 
power, may not be such as are worthy of the 
itrust, and may do as they please and still be 
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tustaintd by a misled majoritr, vrea in tramp- 
ling downtneir conititationu bnlwarks, and 
forging ih^r own chains. No rassalage is so 
eompletoas that of the will-— no senritadeso 
hopelesBfOr degrading, at that of the mind. 
That mind whush is under the dominion of tnj 
other mind, is not free; it is a slaTo, though it 
may wear gilded chains. And a mind under 
the dominion of passion, ignorance, or vice, is 
not, whilst thus enslaved, a free agent, or fit 
to be free. A communitj of such minds can- 
not enjoj civil liberty. 

When the people are truly enlightened, tu- 
mults and encroachments can do no permanent 
mischief— and, without such guardian intelli- 
gence, the best constitution, and the wisest 
taws csnnot, in a popular goYemmcat. secure 
either tranquility or justice. 

A st^le democracy is the natural offspring 
of the maturity <^ society, when the people 
are good and wise. In such a community, 
neitner aristocracy nor monarchy**ihe neces- 
saify fruits fk the immaturi^ of society— can 
be maintained. A striking illustration of this 
■elf-sTident truth, may be seen in the Lillipu- 
tian Republic of San Marino; where all the 
eitixens, being, by a common discipline, as 
nearly equsl as possible in moral power, main- 
tain, in practice, as well as in speculation, 
equal and just institutions, and laws which 
have a moral force far more efficacious than 
physical and merely political power com bin- 
ed. There the law supporto sll, because it is 
supported by all; every infraction of any law 
is deemed an attack on the security of every 
citisen, because it is, by the integrity and in- 
violability of their laws, that their righU are 
secured, or fdt to be secure. And thus they 
happily exemplify the maxim of Solon — 
** Force is the lot of some, hAW is the support 

of au:* 

Though the perfectability of man in his pro- 
bationary state is but the vision of a vain and 
benevolent fancy, yet the infinite inpxx>vability 
of the human mind, and of the moral charac- 
ter, is as certain as it is ennobling. Dominion 
over the earth was granted to man in the 
great charter of his being, which endowed him 
with a rational and immortal mind. This ele- 
mental spark is the puneum $alien$ of human 
power; nourished and expanded b}r ^toj^t 
culture, it can be made as resistless in its in- 
fluence as it will be wonderful in its develop- 
roents. Behold the disparity between the civ- 
ilized and the savage man — ^oetween the Chris- 
tian and the Pagan world. Remember Athens in 
the days of her glory — the conquest of Mexico 
by Cortes, and of the kingdom of the Sun by 
rizarro. liook at the mariner's Compass, the 
Telescope, the Printing Press, the Cotton 
Loom, the Steam Boat — observe the magic 
march of improvement in this wonderful age 
-^the arts, Uie institutions, the laws of these 
our days; and beholds Newton measuring the 
sun — a Herschel scanning the stars, and view- 
ing the mountains of the Moon — a Franklin 
drawing Lightening from Heaven— and then, 
even then, we have but a fflimpse of the ca- 
paeities of the human mind, or of the power 



of human knowledge. The power of knowl- 
edge is not only sure and oomprehensive, but 
atfaetive and happifying. It is the power 



of being good, and of doing good— it is the 
power of being happy, and of making happy 
— ^it is the power or being all that man ^oiud 



be, and of doing all that man should do for 
his own hafypiness and the welfare of his 
country. It u the chief source of true hu>- 
piness. It purifies the heart, whilst it exalts 
the mind. It is incompatible with diaadliite 
habits, sordid appetites, and vulgar ambition. 
As it elevates and expands the intellectnal 
and moral faculties, it affords reeeuroee for en- 
joyments, both rational and useful, and aids 
in preventing licentious habita, and in des- 
troying the contaeion of idleness and tioe. An 
enlightened mind alone can enjoy "tk$ fmut of 
reamn and th» Jlmo o/«oiil;'^it commnnes 
with itself, and draws aliment tram enrerf 
thing it sees or heaia— it finds 

^Tongues in trees, and books in flowing 

brooks, 
"Sermons in stones, and God in every 
thin^." 

The true patnot will strive to enlighten the 
popular mind, and will endeavor, by proper 
means, to propajrate truth, dispel error, and 
eradicate vice. By such efforts he will help 
to meliorate the condition, exalt the character, 
and secure the rights of his fellow men. The 
citizen who will not thus act, is not the peo- 
ple's friend, or his country's friend: nor, wnat- 
ever he may say or think, can he be, at heart, 
in favor of universal liberty and equali^* 

Does the philanthropist wish to promote the 
wdfare of his race? Let him aid in £he diffu- 
sion of knowledge. Does the American pa- 
triot hope that the lib«rty which he enjoys 
may become universal and 'indistructible? or 
do we, who are fathers, hope that our children 
may be free and happy, and be able to trans- 
mit thoee blessings, nnmarred, to lAstr chil- 
dren? Those hopes are vain and delnstve, 
unless the light of true knowledge be properly 
and effectutdly diffused. We must instruct 
one another — we must educate our childrsn — 
educate them in the habits and principles in 
which, as freemen, they should live, and in 
which; to 6« freemen, they mtift live. 

One of the most comprehensive definitions 
nf education, is that given by A^nesilans-^ 
'^Children should be taught that which-itwill 
be proper for them to practice when they reach 
mature age." He, whose habits, principles, 
and taste are not established when ne reaches 
manhood, is in great danger of never having 
good or fixed habiti, or principles, or taste. 
The stamina of intellectual and moral ehane- 
ter are formed in the pilastio season of youth. 
Nothing is more ductile than the infant mind; 
it may DC moulded into almost any shape. 
The lives of Herodotus, of Demosthenes, of 
Alexander, of Hannibal, of Franklin, and of 
many other illustrious men, exemplify this 
truth. It has been said by a wise man, that 
the reason why an old man, while he remem- 
bers scarcely any thin^ recent, retains a vivid 
recollection of tne incidents of his boyhood, 
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is, beeanse the interMting ' seoies of his routh 
beeame ideMtyitd with hi$ «miJ. Hence tne er- 
identimportaiiee of early' and proper instruc- 
tion; ana espeeially that whicn maj be given 
on tbe mother^a lap, and under the paternal 
roof. Lesaona and examplea then imprinted 
and principles thua implanted, will grow with 
the mind, and forerer influence its tone and 
character. How responsible then is the pa- 
rental charge? and how important is it, tnat 
parents should be wise and prudent and rigi- 
lant? A mottier's tutelage— how sacred, and 
how erentfttl! She it is, who, more than any 
other human bdng, may create or destroy the 
mrm of Tirtue. Remember the "fnotAcro/* Mc 
thrmcdd,*' and the mother of Washington. 
Parents remember these immortal mothers, and 
tij to imitate their maternal examples. 

That which is taught in primanr schools 
and colleges is called science, whicn is noth- 
ing but knowledge reduced to system, so as 
to be easily acquired, well retained, and 
promptly appUea toits proper use in the busi- 
ness of lire. All human science may be 
eommrehendedin a threefold geffendization— 
1st. jCathematieal, or science of number and 
quantity; Snd. Physical, or the science of ex- 
ternal nature; and 8d, Moral, or the science 
which teaches the moral nature, and obliga- 
tiena of man in the natural, social, and eiril 
state. In each of these classifications, many 
subordinate departments of knoweledge are 
included. We will repeat some of the more 
elementary and essential only. Pure mathe- 
matlca, comprehends arithmetic or the science 
of numeration, and ^^metry, or the science of 
mensuration. Physical science embraces me- 
chanical philosophy, or the sensible motion 
and action of bodies— Chemistay, or the in- 
herent qualities and laws of matter— Anatomy, 
er the animal structure — ^Physiology, or the 
functional economy of animal life — ^Zoology, 
or the nature of irrational animals— Botany, or 
the properties of tlie veeetable kingdom— 
Minerolory, or the nature m the mineral king- 
dem— and Geology, or the structure and com- 
position of the earth. If oral science includes 
Ethics, or the duties of man, as a rational and 
acconntable beinj^Mental Philosophy, or the 
phenomena of mind— and Jurisprudence, or 
the principles of legislation. Tnis isayery 
imperfect outline; but general and incomplete 
as it ia, it may serre to show thevastness and 
beaa^, and Talue of that intellectual domain, 
which it is the destiny of mind to achieve and 
enjoy. The higher branches of scholastic ed- 
ucation are taught in colleges and universities. 
And it is the duty of all, who ieel an interest 
in the propagation of knowledge, to give their 
countenance to such institutions. It is the in- 
terest of the poor as well as the rich, of the 
weak as well as the strong, that his own coun- 
try ahonld provide auitable nurseries for in- 
vigcrating and expanding the faculties of its 
own dtixens, so as to acquire for itself charac- 
ter and power, and, for the humble and the 
ellicuTe, protection and instruction. Such 
as Socratea, and Demoathenea and Cice 



Adams and Jefferson and Hamilton and Mad- 
ison — are, to the moral, what the luminaries of 
Heaven are to the natural world. The higher 
institutions of learning are almost indispensa- 
ble to the production of such moral lights. 
And it should not be forgotten, that most 
of the patriarchs of the Revolution— men full of 
scientific, as well as practical wisdom, had 
beoi students in colleges or universities. 

Colleges not only prepare the more active 
minds fa usefulness and distinction, but they 
are efficient agents for the diffusion of correct 
elementary education. Wrong uhication it 
worm than no education. Primal^ schools have 
been woefully deficient in qualified teachers, 
and, not unfrequently, have been injuriously 
perverted bv ignorant pedaranes. The oof- 
legea, if well patroniaed, mignt furnish for 
common schools, teachers of the proper qual- 
ifications, who, in the useful employinent of 
monlding the human mind, might acquire, for 
themselves, honor, and for their countrv^ glo- 
ry. And Uiua too, might society be relieved 
of literary drooaa, who, by idleness and in- 
activity, too often pn^Mcatea pestilent con- 
tagion in the sphere in which they move. No 
vocation is more honorable or use/al, than that 
of the elementaiy teacher; and no man can be 
too exalted for such employment. When such 
men as F^agoras and Adams and Crawford, 
were teacners of youth, who should be asham- 
ed to be a good school-master? But elemen- 
taiy teaching will never be as general or as 
us^ul as it should be, until well educated 
teachers can be easily obtained. 

Common schools, properly conducted, are 
also useful auxiliaries to colleges, in affording 
convenient opportunities for cheap preparatory 
education. But were they adaptea to no other 
purpose than that of educating these classes 
of society whose sphere will be that of the 
common mass, their utility could not be over- 
rated. The value of elementary education 
has but seldom been rightly estimated by the 
enlightened and benevolent; and never has 
been justly appreciated b]^ that portion of man- 
kind, whose destiny forbids higher scholastic 
attainments . Every citixen should be acquaint- 
ed with the rudimenta of science— the demen- 
tary principles of the arts of civilixed man — 
the organic laws of the animal, vegetable, and 
mineral kingdoms of nature — the fundamental 
principles of moral and political law, and his 
own duties and rights as a man and a citixen. 
It is the duty as well as the interest of every 
citizen to understand the principles of the 
Federal and State Constitutions; and, though 
the American statesman cannot hope t o see tne 
municipal laws of his country taught, like 
those of Minos once were, as a part of com- 
mon education, still he should aesire to see 
every citizen instructed in the principles of 
his government. These, like the twelve ta- 
bles of Roman law, should be taught as a 
carmen ftecefsartiim in evexy common school. 

The great object of elementair education, 

iSy to employ tne youthful mina in such a 

manner as to establish proper habits of thought 

re and* Vewton and Bacon and Burke aiid\and of action-x4oprspanthapopil to the ae- 
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tivebufiiness of lifo, and to enable him to un- 
denrtand his true destiny. And the bodj, aa 
wall fts the mind, requires attention. *''A 
Bound ndnd in a mmnd loiy" is essential to 
happiness, and to the utmost usefolness. Gym- 
nasUe, and other more scientific exercises of 
the body, are eonductiTe to grace as well as 
to vigor and health: and are therefore useful 
if not indispensable. We feel that we are in 
danger of aegenerating,'— -actiee, tnJttStriotis, 
andmoral JutbU$ ar^ too nmdk neglecUd. 

But the best interests of the eommonwealth« 
no less than our own sacred duties, require 
that our daughters, as well as our sons, shall 
be well educated-^instructed practically in all 
the domestic duties, and instxricted also in the 
elements of science. Woman's influence on 
the destiny of man is unsurpassed. She will 
ever be his good or his evil genius. The ob- 
ject of his most tender relations— the first and 
most impressive instructress of his children 
— ^his confidant — his counsellor — the compan- 
ion of his j oys — ^the sharer of his woes — ^WIFE 
— ^MOTHuBr— surelv she should, by proper 
culture, be well qualified, in every respect, to 
dignify and adorn the important station to 
which Providence has ocalted her sex. 

A well organized syotem of common schools, 
sustained by the public sentiment, is indis- 
pensable to the greatest happiness and the 
nighest glory of me Republic. The poor, as 
well as the rich, must be protected. AU should 
be carefully instructed. JBvery child in the 
commonwealth is a child of the commonwealth 
and should be equally the cherished object 
of her guardian care. Here lies her strength 
—Acre her liberty — here her true gloir. Let 
her rally all her moral enerffies, and blend all 
her scattered rays: let not her neglect cause 
one intellectual flower to "blush unseen, or 
waote Ui eweetneoeonthe deeertair*' — and then, 
and not till then, she will have equality — then 
power — and then an untoritten law in the 
hearts of her people, far more salutary and 
effectual than ul tne sanctions of all har writ- 
ten eodee. 

In our own blessed America, the importance 
of diffasine truth cannot be exaggerated. J> 
fiMn capable of eelf-yovemment? This prob- 
lem of ages is now, and perhaps for the first 
time,subjectedtoafair test Americans may 
solve it for themselves, and for the whole hu- 
man race. All has been done for us that the 
mere structure of government could have done 
— all that the wisdom and example of our pa- 
triarchs could do. But our institutions are 
yet in a state of eventful trial. They are but 
the anatomjf of liberty~-^]i6/u; eentinunt is the 
SOUL. The vitality as well as the longevity 
of the yet living iaol, depends on the purity 
and Intelligence of those who worship at her 
shiine. The virtue of our fathers imparted 
the Promethean spark, and the breath of their 
children must preserve, or extinguish the ves- 
tal flame which titiey kindled on our countrv's 
altar. The vital air of liberty is nuie intelli- 
gence, as pervading as the sun. Without this 
Tfriffing thnniiit, we whols organic itructurt , 



beautifuyas it is, must seen become a lifeless 
mass, and perish. 

But mere philosophy, however sublimated 
or preyailinff* is not the only, or the surest 
safeguard c» human liberty. Reason, the 
most unerring, is still frail and flitting and, un- 
aided, is bat the Eutopia of More, or the Pta- 
tonopolii of Plotinus. This important truth is 
demonstrated by the history of the Pasan 
world. Social man needs a law tfiiiiit(to6&— 
some motive beyond the grave — a pure and 
fixed reUgiouiprtnc^le. This is his AKCHOR 
—sure and steadfaot. 

In its purity and simplicity — ^the Chnstiau 
Religion is the friend and companion of civil 
libeity — ^its constant companion— ito best friend 
It taught man his true dignity, and his true and 
equal rights. It elevatea woman to her just 
ruik in the scale of being; snd, even amid the 
perversions and prostitutions of a wild super- 
stition, it rescued literature and civilization 
from the ruins of a dark and desolating age. 
It is not the metaphvsical, or polemic theology 
of the schools, nor tine infsiliblc ''orthodoxy^' 
of sectarian bigotry, nor the false religion of 
persecutiou, nor the bloody rdigion, of Smith - 
field, and of the Inquisition — of which we 
speak; but it is that mild and pure, and holy 
religion, which rebukes intolerance, and dis- 
pels ignorance, and subdues vice — ^that heav- 
enly religion which beams in the pious moth- 
er's eyes, and hallows the accents of the pious 
mother's lips— ^at religion which proclaims 
peace on earth, and goixL will to men, and in- 
spires that love to God and to man which pu- 
rifies the hearts and overcomes the world. 

It is the prevalence of this last and brightest 
hope of man that will establish his liberty on 
the rock of sges. And this it was, pure and 
unconstrained as it came from Heaven, that 
the father of his country recommended to the 
people of these United States, when, in his 
valedictory address, he conjured them, by all 
they held dear, not only to regard religion as 
the firmest prop of their liberty and happi- 
ness, but to treat, as a public enemy, him who 
should ever attempt to undermine, or to 
shake it. 

Had not Washington, like * Fabius, led our 
armies, and saved our country, and then, like 
Cincinnatus, retired to his farm — had not his 
influence — ^more Uian that of any other man, 
induced the adoption of the Federal Constitu- 
tion — ^had not his rare virtues, and the weight 
of his character preserved that Constituuon 
in its infancy, and paralyzed the^ Briarian 
monster that threatened its destruction — ^tho 
closing act of his public life — his farewell ad- 
dress to his countrymen, would alone have 
entitled him to an imperishable monument. 
Let those countrymen always revere his prio- 
ciples, and follow his advice, and their liber- 
ties will last as long as their country shall be 
known as "the country of Washington.*' 

Toung Gentlemen of Centre College, at 
whose request this address is attempted — may 
I now be permitted, respectf uUv, to invite your 
attention to your own peouliar autiss and pros;/ 
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DMtB? Having ensaged m the pursuit of 
knowledge in its highest branches, much will 
devolve on you, ancTmuch will be expected of 
jou, as conspicuous actors in the opening 
scenes of active life. Tour efforts and your 
examples, may have a peculiar influence. 
Shall it be salutory, or shall it be pernicious? 
will you, by honorinji^ science, bring honor on 
yourselves, upon this excellent institution, 
and upon vour country? 

He whoaesinss to he practically wise, should 
be a dose observer of men; and should be, 
not only industrious and persevering, but 
systematic and patient. It was chiefly by a 
judicious method, that Bacon achieved won- 
ders. Althouffh engaged activelvin ^e Ju- 
rispmdence of his day, he wooea the muses 
with a success almost miraculous; and, whilst 
he was deciding two thousand chancery caus- 
es in a year, he found time, not only to display 
nis Botanic taste in beautifying his garden, 
but to write his Notem argantan. Had he, 
like Leibnits, wasted his time in desultory or 
miscellaneous studies and vainly attempted 
universal conquest/ he would, like thatjitera- 
ry epicure, have achieved but comparaJtively 
bttle. He was also patient. He lived for 
mankind, and looked txr posterity for his re- 
ward; so did Solon, and Newton, and Milton, 
and Franklin— ^whose names possess more mor- 
sl influence than those of all the sciolists and 
chieftains the world ever saw. 

Many a signal abortion has been the conse- 
<|uence of impatience, and premature ambi- 
tion. • Let the young student and the nestling 
politician, remember Tiberius and Caius Grac- 
chus, and let him nev£r forget the Dislogue 
between Socrates and Olauco. Let him re- 
member that it is in the maturitv of right 
knowledge, practical as well as speculative, 
that useful service is to be rendered, or unfad- 
ing laurals to be plucked — that, if he wishes 
to De distinguished as a Jurist he must do as 

Oeke, and Mansfleld, and Marshall- - did £hat if 
he desires political fame, he must follow the 
example of Cicero, of Burke, of Chatham, and 
of Madison; and that, if he wishes to adorn 
the sacred desk, he should look to Saurin, to 
Whitfield, and to Alexander. 

Learn as Bacon, and Newton, and Franklin 
learned — ^by patient and rational induction. 
Banish all false idols which lure but to' decoy; 
and especially abjure Bacon's idoUa Tribus and 
idnfa ThetOri, A servile imitation of distin- 
guished men — a proneness to theoriesi and an 
eagerness for generalization, have ever been 
cemmon stumbling-blocks in the way of 
science. Aristotelian abstractions, and Aca- 
demic jargon reigned with a mystic and fatal 
spc^ over the intellectual world for two thou- 
sand y^tfs. Cartesian reveries then had their 
day of pernicious authority; and even Bacon 
the founder of the true system of philosophis- 
ing by induction fronl facts well ascertained, 
did notlive tobe hold the complete triumphs of 
his great innovation, and was not himself, in 
all respects, an examplar of his own' rational 
prineiplea. 

In tA& succMdittg age> the hnmaii mind, 
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rendered presumptuous by its achievements' 
and still ignorant of the true principle of knowl' 
edge, or inattentive to it, became sceptical, and 
not unfrequently. Atheistical. And though the 
Atomic philosophy of Leucijppus and Democri- 
tus had been exploded, and rkit-onism and Sto- 
icism had been renounced, a new ar^tem of 
Epicurianism was erected on their ruins. 

The physiological hypothesis of Locke, be- 
ing perverted, or misundeistood, encouraged 
Materialism. And the developments of the 
inductive process having inspired a delusive 
confidence in human reason, the Humes and the 
Berkleys of the 17th century, dethroned com- 
mon sense, unhin^d the minds of men, and 
left nothing certain but the uncertainty of 
knowledge. 

Atheism and Theophilanthropy were the 
fruits of their metaphysical sophisms of pre- 
sumptuous reason and perverted ratiocination. 
And anarchy, vice and confusion followed. 

But knowledge is certain; and true knowl- 
edge inspires humility, as well as confidence. 
It teaches the mind to move in its appropriate 
sphere — to forbear enterprise beyond its pow- 
er— -to trust to its own lieht as a safe guide in 
its own domain, and to follow that light where- 
ever it leads, and, when it goes out, to stand • 
stilL Newton is the most perfect model of the 
true philosophy, and most nappilv illustrated 
its proper sphere and its great efficacy. 

Knowledge— thorough and right knowed^e, 
is opposed to bigotry, selfishness, and cynic- 
ism — it wages an incessant war with idleness 
and vice — it is benevolent, and its benevolence 
is active — it aspires to positive usefulness, and 
is afraid to do nothing but that which is wrong 
—it will not follow a multitude to de evil—it 
knows that '*the fear of man bringeth a snare" 
-—it knows that popularity is not an infallible 
evidence of merit, and is as evanescent and 
uncertain as the wind — it knows that to do 
good, and not to seem good, is the duty of man 
— and well it knows, that honorable fame, is th e 
reward only of honorable conduct; that to des- 
pise such fame isbut to despise the virtues which 
alone can earn it, and' that the Amaranthyne 
wreath can adorn none but the ^ood and the 
wise, who clinib the loftv cliff, where it blooms. 

The enlightened mina has resources for ad- 
versity, which no vicissitude of fortune Van 
destroy, and the want of which no wealth or 
power can supply. When harrassed by care, 
assailed with obloquy, or bereaved of friends, 
the man of true philosophy has still a fund on 
which he can draw with confidence, 'and of 
which no earthly power can ever deprive him, 
as long as his reason is left unimpaired. The 
sanctuary of a pure and cultivated mind will 
'afford him peace and comfort when darkness 
and desolation are around him. Remember 
Cicero. He had seen his country's glory blast- 
ed by upstart demagogues — ^he had been exiled 
and his house had been demolished by the 
mock patriot Olodius — death had borne from 
his arms his lovely Tullia, the only remaining 
prop of his declining years — but then, even 
then, when, to the mere animal man, nothing 
remaned but gloom and despur, he enjoyed 
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in hiB retirement, the aociety of the illustriouR 
detd, «nd the comoUtions of philosophy, and 
thus soared, aboTe destiny and robbed fate of 
its rictim. ' To his friend Sulpicius, he wrote 
thus*— "Mj daughter remained to me — that 
wm a constant support— one to which I al- 
ways had recourse— the charm of her society 
made me almost forget my troubles; but the 
frightful wound I have received in losing her, 
uncloses again all those I had thought healed. 
I am driren from my house and the Forum." 
But to Varrohe wrote thus — ^<I have recon- 
ciled myself with my books — they inTite me to 
a renewal of our ancient intercourse— they 
tell me that you have been wiser than I in 
never having forsaken them — I seek my repose 
with true satisfaction in my beloved studies.*' 
Do you desire that fame which shines like 
the twinkling star, and whose temple stands 
immovable on the mountain's summit? Knowl- 
edge — ^true knowledge, is the beaten and toil- 
some way, and all otner paths bewilder and 
mislead. Who would not prefer the fame of 
Socrates to that of Cleon — ^that of Cicero to 
that of Clodius, or Anthony, or Lepidus, or 
OsBsar? — the fame of virtue to the blazonry of 
titles or of arms? — ^Knowledge is the only pasa- 
• port to a virtuous immortality; audits per- 
sonal exemplifications shed a happy moral 
ii^uence. Sapj^o, you know, was canon- 
ised as the 10th mose; and old Cato was call- 
ed ^e 13lh table of the Roman law. And 
the classical reader remembers that, when air 
most all the Greeks, captured with Nicias at 
Syracuse, had died in dungeons, a remnant of 
the survivors saved themsdves by the recita- 
tion of beautiful extracts from Buripides. 
How potent was the shadowed genius of the 
imm<vtal Athenian when it alone melted the 
icy hearts that nothing else could touch, and 
broke the captive's chains which justice, and 
prayers, ana tears, had in vain tried to un- 
loose? And hence "the glory of Euripides 
had all Greece for a monument." He too was 
dlevated by the light of other minds. It is 
said that he acquired a sublime inspiration 
whenever he read Homer-— whose Iliad and 
whose Odyssey — the one exhibiting the fa- 
tality of strife among leading men— the other 
portraying the efficacy of perseverance — ^have 
st^iiped nis name on the roll of fame in let- 
ters of sunshine, that will never fade away. 
No memorial tells where Troy once stood — 
Delphi is now mute — ^the thunder of Olympus 
is hushed, and Apollo's lyre no longer echoes 
alcuff the banks of the Peneus — ^but the fame 
of S^er still travels with the stars. 

But my young friends, knowledge, to be 
usef nl« must be active. If you wish to be most 
useful, do not, like Atticus, shrink from the 
responsibilities, of public life, nor always 
agree— right or wrong — ^with the dominant 
party,— but, rather like Cicero, actively and 
honestlay devote all vour talents to the service 
of your country, ana in vindication of its in- 
stitutions and its liberties. With Epaminon- 
das, neither seek nor decline, on account of 
their imputed dignity, j^laces of public trust; 
axkdilwaytxpnMBibci: his mwnii that^ it is 



not the station, but the manner in which it is 
filled which gives dignity and honor. Always 
thus acting, you may be benefactors of yonr 
race— -may help to exalt vour country and cou- 
solidi^te its liberties, ana at last earn for your- 
selves enduring monuments. 

Fellow Citizens— all who hear— of every 
ace and condition — ^we all have our allotted 
places, and our alloted duties. Shall we fill 
those places, and discharge those duties as 
freemen ought? Whatever msnr be our station , 
our influence will be felt. Then, "act well 
your part, there all the honor lies." 

Like the golden leaves of Autumn, our pa- 
triarchs are dropping around us; a few only 
remain to watch over the work of their hands, 
and close the age of glory. La Fayette— ^e 
last surviving general of the Revolution- 
friend of our country, and benefactor of man- 
kind — ^has just taken his flight from the troub- 
led scenes of c^arth, and is, we hope, once 
more and forever, .united with Washington and 
Adams and Franklin. And soon— too soon 
for us — ^not one of the patriarchal band will be 
left behind to guide and to instruct the new 
generation that succeeds them. And when — 
appointed by Heaven — the last survivor riiall 
close the lone line in its march to the skies, 
shall he tell Siat the ^eat work of their lives 
was in vain — ^that their sons have proved re- 
creant and dishonored their trust 7~-or shidl he 



bear the glad tidings that all is vet safe? liCt 
us be true to ourselves and faithful to the mem- 
ory of our illustrious dead, and all will be safe 
— ^afeto us, and safe to those whom we «hall 
leave behind us. All depends on ourselves and 
our fellow-countrymen. Shall this Union be 
dissolved, and the fame and the ashes of our 
father's divided? Will we bequeath to our chil- 
dren happine^ or woe — demdation or glory? 

Our work is not hard. Honesty, and vigi- 
lance, and true public spirit among ourselves, 
and proper examples and precepts to our chil- 
dren, will finish all that remains for us. Let 
us improve our country, and preserve and 
strengthen the fabric of liberty rearied by our 
predecessors; and let us, by the proper means, 
prepare our successors for its continued pre- 
servation and enjojrment. The age of glory is 
past or is fast passing away. Let this be the 
age of improvement — ^improvement here as 
well as elsewhere — improvement in virtue and 
intelligence — in government and in laws. 

And then — after we too shall have joined 
oui friends and the friends of our country 
above — should our departed spirits be permit- 
ted to re-visit the scenes of our pilgrimage here 
below, a century hepc6, we may see ^e Star- 
spanffled Banner — ^unsoiled and unrifled — 
proudly waiving over an hundred million of 
our posterity, free and happy, and grateful to 
those who completed the great work our fath- 
ers began. And then too — ^with Washington 
and Adams and Jefferson and La Fayette — 
may we behold, in the temple of concord and 
umon, the altar of liberty, the idtar of justice, 
and the altar of God, standing side by side- 
firm, broad, and ren>lendant; and consecrated 
for«T«r to Earth ana to HeaTenK 
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Introductory Lecture^ delivered in the Chapel of Mortnson College^ on the 

7th of Novemer, 1.835- 

Lexington, N6ve»iber tth, 1835. 
Dear Sir: — We have been deputed by the Law Class of Transyl- 
vania University, to express to you the high gratification they received 
from the delivery of your Introductory Discourse; and, to request, that 
you would favor them, with a copy for publication. 

We take pleasure in performing the duty assigned us, and are, 

With great respect, your obedient servants, 

BENJ. TOMPKINS, 
0. M. CLAY, 
B. E. GRAY, 
W. M. TUNSTALL, 
J. F. BUCKNER, 
R. H. COCKE, 
J. B. HOUSTON. 
Hon. George Robertson, Professor of LaiOy T, U, 



Lexington, November }Oth, 1835. 
Gentlemen: — In answer to youi* polite note of yesterday, request- 
ing a copy of my late Introductory Lecture, for publication, I tender to 
yonri?e!ves, and to the Law Class whom you represent, my acknowledge- 
ments for your and their kind consideration, and freely present you with 
a copy of the address. 

With sentin^ents of high respect and sincere friendship, 

I am, Gentlemen, yours respectfully, 

GEORGE ROBERTSON, 
Mei5srV\ Tompkins, Caay, Tunstall, Buckner, Cocke and Houst<w. 
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GiNBRAL expectation, «s well as established 
usage, demands, at this professional annirer- 
sary, a public address introductory to the di- 
dactic course of legal instruction in which we 
are about to engage. The pressure, until now, 
of other and more important public duties has 
loft us leisure scarcely sufficient for some gen- 
eral and discursiye suggestions respecting the 
character and elements of Law, as a science — 
a subject which, in its most graceful and at- 
tractive form, would be comparatively dry and 
uninteresting to a miscellaneous auditory. 

Therefore, in attempting the discharge of this 
preliminary duty, we respectfully invoke your 
patience and indulgence. 

Among human sciences. Jurisprudence is 
first in utility, first in variety arid extent of 
knowled^} and should therefore be first in dig- 
nity and m public estimation. But neverthe- 
less, vulgar prejudice, arising from ignorance 
of its true nature and extent prevailing among 
too many of the select class whose lives have 
been osteasibly dedicated to it as a branch of 
professional learning, has doomed it to an un- 
just degradation in public opinion. When 
considered philosophically, it is not, as it has 
been too often deemed to be, a circumscribed art 
or trade, altogether practical and arbitrary, 
but is a vast department of knowledge, pre- 
eminent in value, illimitable in extent, and 
infinite in detail — embracing, as far as it is 
visible, in its luminous outline, the elements 
of all human science — ^the concentrated wis- 
dom of ages — and the immutable principles of 
natural fitness and enlightened reason. 

Jurispru^dence is, as we know, generally de- 
fined to be *'the science of LaW.'° Laws, ac- 
cording to Montcsque, are bat the necessary 
relations of things. And, thus comprehen- 
sively uuderstood, law governs every thing in 
the physical and moral universe; and is di- 
visible into two great orders — ^natural and pos- 
itive — or universal and civil. Natural law is 
immutable in its nature, and universal in its 
authority and operation ; and is either physical 
or moral. 

Physical law ^verns tjie material world 
and all animal existence; and is sub-divided 
into various subordinate departments — such 
as Chemistry, Mechanical Philosophy, Geol- 
ogy, Anatomy, Phisiology, Botanv. Ac., <fec. 

Moral' law IS the system of rules prescribed 
by Gkxl, for the conduct of rational beings in a 
state of natare, or independentlv of civil rela- 
tions aud obligations, and is of two classes — 
Theoloffy, or the relations and duties of man 
to his Creator — and Ethics, or the natural re 
lations and obligations of man to his kind. 



Universal law, thus compreheudine so many 
interesting departments of knowledge, eacn 
depending on natural fitness and eternal prip- 
ciples of reason and of right, must be admit- 
ted to be, not onl^ a perfect, but a beautif nl 
and voluminous science, which vitally concerns 
all things and all men, under all circimstan- 
ces, and throughout all. time. It is, in the 
only perfect sense, the supreme law, which 
cannot bp universally obeyed without univer- 
sal haimony and peace, or violated, in any 
possible instance^ without consequent disorder 
and punishment. It is the immovable founda- 
tion of all human obligation and of all human 
power; and an enlightened contemplation of 
it in its outline or in any of its branches, 
however minute, tends to elevate and ennoble 
the character of man, and must improve and 
exalff the mind. 

But of a system so infinite and so sublime, 
a more particular analysis would be now inap- 
propriate. Wc will only add that univer- 
sal law is either a fixed and controling princi- 
ple of being, or an inflexible rale of action 
emanating from the Cbeatos of all things, and 
binding the universe to the Throne of £&aven. 

Positive law is an artificial system of roles 
resulting from, and peculiar to the social and 
civil state of man, prescribed by human leg- 
islation for regulating civil conduct, and en- 
forcing civil obligations. These laws.mutable 
various and comparatively imperfect, but in- 
dispensable to tne happincsfl and dignity of 
our species, constitute the elements of civil 
jurisprudence. And it is in this restricted 
sense that the term jurisprudence is profes- 
sionally used and generally understood. ^ And, 
though universal jurisprudence is, as it has 
been defined — *'the knowledge of things hu- 
man and divine, the science of what is just 
and uniust" — the latter branch of the definition 
alone designates the science which engages 
the peculiar attention of the legislator and 
jurist. This may be appropriately termed civ- 
il jurisprudence, because it re^ds man in 
the civil state, apd regulates political and civ- 
il relations. This department of jurisprudence 
may be sub-divided into general and particu- 
lar, rational and arbitrary. General law is 
that civil code which has oeen recognized by 
all civilized communities of men, and is found- 
ed on the principles of universal reason and 
ri^t. 

Particular or local law is the system of pos- 
itive enactments, which are peculiar to one 
place or people. The body of the laws of every 
enlightened age or nation, are 'rational, or de- 
ducable from reason and analogy. This is 
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aciepc^; wofound and «zalled seienee. Lawa 
mcrdy arbitrary and local are eomparatiydy 
rare and unimportant. 

Rational lav proTails, to some aKtent, among 
all eivilixed men, and is the san^e eyerj where. 
And hence among nations, diffisring in cU* 
mate and iniangoage, the same ^^eneral rules 
of indiyidual right and ralatiTe justice may 
generally be fonnd to prevail. 

A thorough knovleoira of ciTiljurisprudence 
pre-supposes a general knowledge of the prin- 
ciples of justicci and of social and political 
organization, as well as an acquaintance with 
the history and laws of nations, and the local 
laws of our own country; and requires a mind 
of peculiar power, enlightened by seneral sci- 
ence, and inTigoratedbyseTereandsystematic 
study; and consequently, it must be a.science 
iof a nigh order. This may be demonstrated 
by aveiy slight attention tothe nature of law. 
And our chief purpose in this initiatozy ad- 
dress is^ to improTethis interesting occasion by 
an imperfect analysis of the elements and ob- 
jects of positiYe law, and by some incidental 
reflections on our own peculiar institutions. . 

Society is the natural state of man. This is 
proved by his histoiy in every ago, aud coun- 
try, and clime; and may also be demonstrated 
by considering, in a rational and philosophical 
spirit, his physical and moral adaptations-— his 
capacities — ^his sympathies — ^his corporeal im- 
becility an4 helplessness— >his gseat improva- 
bility and potential pre-emineneef — ^his faculty 
of 8peech--^is deslinv. Societies cannot exist 
without conventional organization and laws; 
nor be happy or prosperous, unless those laws 
be just and effisctual. As all men are by nature 
entiiled toec^ual personal rights, and as Uie 
^atest attainable good of tlra greatest number 
IS the ultimate object of political association, 
the. will of a majority possesses an inherent 
and natural authority, as a law for all, and 
which therefore, each cqnstituentmeipber must 
be presumed to have agreed, by the act of be- 
coming a member, not only to obey, but to aid 
in enforcing and upholding, if it be consistent 
with the fundamental principles of their civil 
organiaatioB . As every civil community must 
have a common will and a corporate existence 
and power, each individual member must have 
surrendered, by necessaiy implication, as much 
of his natuial liber^ as may be necessaiy for 
giving sufficient autnerity andeflbctto the ag- 
grsffate will, to be expressed and enforeed ac- 
cording to the terms and ends of their associ- 
ation into.one body politic. And consequent- 
ly, aa human society and human government 
are Indispensable to the personal seeurity and 
dignity of evezy individual of the human race, 
alTpositive laws, authoritively jenacted and 
conaisting with the principles of unWerssl 
law, possess a supreme tenction as effectual 
and aa obligatory as the security and welftr e 
of the aggregate body and of every constituent 
member can make it. It is the interest, and 
therefore, the duty of every eitixen to acknowl- 
edge the authority and maintain the efficacy 
and dignity of the laws of his eonntiy ; for it 
is the f npnmaey and inviolabilify of lawi 



which alone ean preeerre order or iranqvility, 
or ensure justice, peace or security. And here 
we may, at once, perceive the nature of the 
obligation of human laws — ^the importances of 
wise and just legislation^-and the beneficence 
of a stsble, authoritative and enlightened ad- 
ministration of positive law. Human legisla- 
tion, always impofect, must correspond with 
the character of the legislatnre. In legislation, 
as wdl as in physios and in morals, Uie canse 
will produce its Idndred effect; and, as light 
cannot spring from darkness or virtue from 
vice, so neither can "^iseand salutary laws be 
the o£bpring of leffislative ignorance, sel&sh- 
ness, or passion. Just and rational l«giilation 
is the raie fruit of prevailing virtue and intel- 
ligence. But, in every civilized communis, 
the occasional aberrations and eapriciousness 
of the legislative will, almost invariably yield, 
in time, to the salutary wisdom of experience, 
and to ifxe settled predominance of principle. 

The enactment and enforcement of law re- 
quire the exercise of the three primordial fune* 
lAons of sovereignt3^-the legislative-— the ja- 
diciaiy--fmd the executive; and the deposito- 
ry of these powers possesses inherently, in a 
relative sense, incontrolable authority; and 
hence all law is, in th^same sense, paramount 
and obligatory as long as it exists. Just comes 
from^iiMre, to command: and right is r€cium 
in Latin, the past participle of r^ere. Thus, 
in a legal sense, one person's right is that 
which all other persons are ordered or com- 
manded by law to let him have and enjoy. In 
legitimate ffovemments, all human laws are 
enacted by the pec^le, or with their tacit or pre- 
sumed authority and consent, and, operating 
as they do, pewonally, the Ic^latlve authority, 
wherever it may bed^>osited, or however it 
m^ be limited, must be superior to the will or 
authority, or |K)wer, of any member of the body 
politic; and is, therefore, in this sense, su- 
premOk But it is not necessariljr the supreme 
power of the State; and is certainly not so in 
the Forth American states, whose written fun- 
damental laws limit the legislative authority 
—distribute tlie fonctionB of govtmment into 
three separate and co-ordinate departments, 
each independent of the ethers, and reserve to 
the people ultimate supremacy. In England 
there is no fundamental law-— that whidi is 
called the British Oonstitutien, is nothiuff but 
a set of statutes and principles of unwritten 
law, which have the authority of legislative 
prescription, and have been, msome degree, 
consecrated, in the popular feeling^ and judg- 
ment, by age, and national associations, and 
ancient reminiscences.. Hence, in Enffland, 
Parliament is said to be omnipotent, and none 
of its enactments can, in a practical and effec- 
tual sense, be deemed unconstitutional, are 
therefore void. 

But here our constitution and fundamental 
laws are deelsred to be supreme: and therefore, 
aa the judiciairmust, in the administration of 
the laws, decide what the law of each case is, 
it must necessarily disregard, as a nullity, any 
leffislative enactment in violation of the con- 
ystitstion Of the aupcwia law. No mich in- 
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terdictod enactment can h«re be considered 
lav. But, in a pelitical sense, the jndieiaiy 
of America is not superior to the legislature 
— ^nor the legislature to the judiciary ; each, in 
its appropriate sphere, is the sole representa- 
tiTe or agent of the common and only sorereign 
— ^the constituent bodj, or the people. 
' Positive law is divisible into a three*fold 
classification — ^national, organie and munici- 
pal; respecting each of which we will now 
proceed to tnke a general notice — a mere coup 
*'ael view of their character and elements, lis 
understood according to*Amcrican principles 
and doctrines. * 

'Separate and independent co^imanities are 
the natural offsprings of diversities of climate 
—of topography — of moral character — of lan- 
guage — ^and of the vastness »of the territory 
and population of the earth, separated by 
physical and moral barriers. 

As a nation or state is but an aggregation of 
natural persons associated into one body poli- 
tic for socinl and civil purposes of mutual im- 
proTcment, security' ana happiness — ^bound 
together by some fundamental compact, ex- 
press or implied, and governed and protected 
by the same law and the same power; each in- 
dependent nation or state, though composed of 
a multitude of natural persons is politically arid 
relatively to all other nations or states an unit, 
possessed of legal and moral individuality; 
and is, though an artificial, yet amoral being. 
Having a corporate power and will, the differ- 
ent nations of the earth are, as between each 
other, like so many natural persons, living in- 
dependently in a state of nature; and conse- 
quently, as the laws of nature, though modifi- 
ed by the social state, cannot be altogether 
abrogated, eachnationhasits peculiar natural 
rights and obligations, and must be the subject 
of a moral law, ponsessing an inherent obliga- 
tion paramount to that of any civil or human 
authority; and of course, also, there must be 
among nations some code of international law 
for regulatiiig their intercourse and their recip- 
rocal right>^ and obligations. This is what is 
called " the law of nations" — ^which is divid- 
ed into the natural and the positive law of 
nations. The natural law of nations is di- 
vided int4) two branches — ^the internal, or that 
which is binding in censcience only, and there- 
fore imposes but an im]>erfect obligation ; and 
the external . or that whioh creates a.perfect ob- 
ligation, which may be enfoifced by ah appeal 
to arms, the ultima ratio regis. As a natural 
law must be adapted to the subject of its ap- 
plication, and as a nation is not precisely and 
in all respects like a natural person, the natu- 
ral law of natural persons is only so far the 
law of nations as it is suitable to their 
peculiar and essential character and rights. 
A nation has a right to do whatever may be 
necessary to preserve its independent existence, 
and to promote the lefifitimate ends of that ex- 
istence; and an independent nation must, 
from the necessity of the case, be the sole 
judge, in roost instances, of the pn/per 
means of effectuating those ends. A nation, 
when it has the right to judge for itself, cannot 



be amendable to the judgment and control of 
any o&er nation, and is, of course, under no 
otiier obligation than that of conscience, which 
requires perfect justice among nations as well 
as among men. And hence the internal law 
of nations has arisen. The external law, or 
taw of perfect obligation, requires no further 
explanation or definition than that which the 
term itself imports. 

The natural law of nations is necessarily 
immutable and universal, and can bo under- 
stood only by applying the principles of ethi- 
cal jurispnidence to nations as far as, in the 
nature of things, they are reasonabbr applica- 
ble. The fundainental principle of ethick is 
that human happiuessn temporal 'and eternal, 
is the ultimate end of human exi.stence, and 
should be the object of all human action and 
pursuit. The same principle is the true test 
of the necessary law of nations; and conse- 
quently, it is the duty, as well as the interest 
of nations, to observe justice and to cultivate 
peace and friendly intercourse among each 
other, and to do to each other all the gr^od they 
can, consistently with their own safety and 
welfare. This was understood by the wise and 
good even in the age of Xenophon, who, in his 
Uyropedia, suggests a sufficient reason for it; 
and that is, that no nation can reasonably ex- 
pect to receive from anG4;her that which it will 
not reciprocate, or, in other words, more jus- 
tice and beneficence than it practices towards 
others. 

The positive or arbitrary law of nations is 
composed — Ist. of customs and usages which 
have been established by tacit recognition, and 
are denominated "the customary law of na- 
tions; and ^d. of compacts and treaties, called 
"the conventional law oT nations." ' 

The positive law, dependii^, as it does, on 
consent, is liable to change. But it is the most 
extensive and practical branch of national law, 
and must be learned in the civil and diplomatic 
history of civilized nations, who, in modern 
times, and especially wherever the christian 
religion has shed its meliorating ' influence, 
have reduced international jurisprudence to 
something like a regular and harmonious sys- 
tem, founded on the stable and universal pnn- 
ciples of natural justice and enlightened pol- 
icy. This code of laws, thus but recently ma- 
tured and systematically practiced among 
christian nations, and to the recognition and 
prevalence of which, tho maxims and usages 
of our Republic have essentially contributed, 
is divisabte into two classee^-the one public 
— the other private The public law is that* 
which regelates commercial, social, and di- 
plomatic intercourse Between nations, and 
defines their rights and their duties, as be- 
tween* each other, in war and in peace, and the 
extent of their power and jurisdiction. The 
private law is a law of comity, regulating the 
extent to which the laws of one nation may 
operate on persons or things within the juris- 
diction of another nation. The domestic laws 
of the varioua nations of the earth; for regula- 
ting contracts, and succession and personal 
.rignts, and the modes of acquiring, and of 
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holding and of saing for propeity, differ in 
a greater or leM degree from each o^er. 

The laws of one itate cannot^ propria vigere, 
hare an extra-territorial operation. Each na- 
tion has an ezclnsiye right to legish&te for 
itaelf, and to enforce its own laws within its 
own jurisdiction. ' But thd interests of social 
and conunercial intercourse req^uire some re- 
laxation of this fundamental principle of leg- 
islation and of sorereignt;^, an inflexible and 
uniyersal adherence to which would, to a great 
extent* .prtYentithat kind of personal and com- 
mereial intercommunication , which is most 
condncire to the n^utual hirmonj', prosperity 
and happiness ef states.' A contract is made 
in one stale, and its enforcement is sought in 
another state. At to the effect of the contract 
or the eapacitj of the parties, the laws of the 
two States are in connict — shall .the lex loei 
coutraetu9 or the Ux fori prevail? A right to 
property is claimed to naTe been acquired 
witnin the jurisdictien and according to the 
1^8 of ^ne nation, and the property is within 
the jurisdiction of another nation— shall the 
le» domkUUoT the lex loci rei acUat gorem? 

Among an almost infinite varietr of cases, 
in which there may be a vexatious conflict of. 
laws in regard to persons And to things, these 
two aloi^e mi^ be sufficient to illustrate the 
inraortance of that courtesy |amon^ the more 
eaiightened nations of this age, which permits 
the law of one, in certain cases and to a cer-, 
taia extent^ to prerail and be enforced within 
the jurisdiction acd by the courts of another; 
and, as this is acoacessiob partly ex comitate, 
the system of rules resulting from it is called 
the law of comity among nations, or the jus 
privatum gentium. The mutual interests .of 
nations constitute the true principle of this 
law, and the rule deduced from this principle 
is, that it is the duty of each nation to permit 
foreign laws to operate if ithin its limits, ex- 
cept so far as its own essential rights or inter- 
ests, or the just rights or proper duties of its 
own citizens may Be thereby surrendered or 
jeoparded. It is not, therefore, altogether ar- 
bitrary ; in its nature it is a law of reason ajad 
of justice; but its recognition and enforcement 
being Toluntaiy imdApparentlY ex gratia, iti« 
therefore denominated a law of comity. And> 
though the extension of commerce and its 
train of ^liehtening and liberalizing agencies 
have given oirth and maturity, and no small 
de^ee of general prevalenee and authoritv« to 
this important branch of international l^w, 
within the last half century, still it depends 
so essentially on plain and lixed principlee, as 
to be generally understood and applied by 
reason and analogy, without great difficulty or 
doubt; and, sur^y, constituted as these con- 
federated States are, no branch of jurispru- 
dence is, to the extent of its application, more 
interesting or useful to the statesmen, and ju- 
rists, and citizens of our complicated Union. 
Here it is peculiarly important; and the hai 
mony and Do»t interests of these States require 
that it should be rightly understood and 
scrupiJousljr regarded. 



nation presupposes an organic system of laws, 
brought into being by the consent, express or 
implied, of the whole mass, or by the predom- 
inant power of the few over the mauy, and de- 
pendent^ for their character and efficacy, on 
the mdral and physical condition of the con- 
stituent body. The philosophy of human na- 
ture teachoH the philosophy of government 
and of legislation; and nistory proves that 
the prevailing character of the people has ever 
been, and wifl ever continue to be, everywhere 
a^d in all time, the prototype of their govern- 
ment and lawa. Tne organic laws of every 
nation, not only should m, but will be adapt- 
ed to the character and condition of the pao* 
pie. And from this political axiom, the mef* 
ficacy audabortivenesB of all abstract systems 
of political ornnization, and of all specula^ 
tive codes of law^ mi^ht have been inferred 
withotft the aid of historic testimony. The 
excellence of government or of laws is. alto- 
gether relativip; such as may be the best- for 
one people, may be the worst for another. In 
pNietical politics and legislation, abstract per- 
netionas unattainable. Men acting upon men 
must act imperfectly. The safety and happi- 
ness of the people are the ends of all just nu- 
man laws. These ends may be approximated 
onl^ by the apprc^riate means, wnieh are as 
various as the. diversified .circumstances and 
character of mankind. Hence there is no po- 
litical panacea; and he who recommends such 
a luoetrwn, is a quack, whose charlatanism is 
less excusable, because it may be more perni- 
cious, than that of Paracelsus or Sansrluio. 
There is no such thing as abstract optimism in 
government or in law. That only is best 
which is most suitable to these for whom it is 
intended-r-andnoneis good> whatever may be 
ita speculative excellence, which is inadapta- 
Ue to tiie genius and habitudes of lihe people. 
Plaio^B Bepublie, and Harrington's Oceana, 
and MooreTi Eutopia are but a few of the many 
monumente whicn speculative phijosophers 
and scholastic legislators have built up, and 
common sense hae iwdled down, in attestation 
of these simple ana practical truths. 

In the nature of things, tivil laws, being mor- 
al rules for the gevemment of moral subjects, 
must, to be durable or efficacious, be modified 
according to the characteristic principles of 
the majonty of the people, for whom they are 
enacted. And, as every body politic muSt 
have a single will, which, however expressed, 
is the actual government, the nature and the 
form of the government will, of coarse, depend 
on the intelhfi;ence and virtue of the individual 
members of l£e corporate body. A people en- 
lightened and virtuous Ivill always govern 
themfeelves; those who are not bo, never can, 
but will bo governed by the superior intelli- 
gence, craft or force of a few men, or of a sin- 
gle man. 

Whether a. democracy, pure or representa- 
tive, a republic, an aristocracy, monarchy, oil 
garchy,ior anarchy, shall actually prevail, will 
depend on the moral character of the people. 
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wm hanaooii^ iritk tks pnTailing ton* 
ana ehaneter of the public aathorify. 

A constitation it a fundamental law, fixing 
the manner in which the public will shall be 
ezprened, and the nadonal authozity ahall be 
emciaed. An unmixed democracj cannot 
practieallj' exist Under anch a form of gor- 
eniment, the aoTereign power will be aaaumed 
by demuoguea or usurped bj feree. 

Thexerare, for the purpoae of wisely enact- 
ing and justly administering laws, the power 
of the whole people must be delegated, in 
some mode, to a part And the ocganio law» 
wluch prescribes the mode of delegatien, and 
defines the power* and fixes the responsibility 
of the public ageota is, whether written or 
unwritten, expreas or implied, the conctitttiion 
of the state, which, bmng the will of the con* 
atituent, who is the only origmal and ultimate 
sorereign* must possess an inherent authority 
paramount to the conflicting and conseciuent- 
ly unauthoriied will of therepresentatiTe;and 
must, therefore, be intrinsically the supreme 
law, which, as long aa it shall tttmain unre- 
Toked br the proper authority, is obligatory on 
the whole, as well as on each individual mem- 
ber, and department, and orfan of the body 
politic; ana ita stabilitf ana efllcacy will be 
proportionate, not cmly to the d^greeof its fit- 
ness and approrableness, but also to the char- 
acter and effectiveness of the checks and bal- 
ances, moral as well as political, which may 
guard it from sudden -and inconsiderate de- 
struction or innoration. If it be popular In 
its origin and ends, die intelligence, vigilance, 
and public yirtues of the majority of the peo- 
ple are its ultimate safe-guards; but, to fortify 
and efiectuate these moral means, poUtiou 
checks are not only useful but indic^eniAble. 
These truths, to us eelf -erident, hare not been 
and are net even now univeraally admitted, al- 
though the history of goremments, from that 
of the Jewish theocracy to this day, has dem- 
onstrated them by an unbroken series of m^m* 
oraUe prools. The dassling republics and 
democracies of past ages — ^what were they, 
and where are they now? Let the turbulence, 
and inconstancy, and demagoguery ef Athens, 
and of Rome, and of Florence, ana the mourn- 
ful desolations .and dumb ruins of Italy, and 
of Greece, and of Carthage, be rightly con- 
templated, and the question is satisfactorily 
answered. They all, with one TOice, utter this 
great truth of inductive philosophy — "that in 
republics, the people are not safe unless they 
are enlightened, virtuous, and vigilant, and 
unless also their fundamental rights are secur- 
ed by wise and prudent political entrench- 
ments." The historv of England, the mothe^: 
of our language and common law, tells the 
same truth, though in tones of varied modula- 
tion. The English constitution, as it now 
exists, is the growth of aeas. Though it has 
had many trying Ticiasitudes and has under- 
gone great transformations, its Teutonic ttam- 
tiM, containing the seminal principles of civ- 
il liberty, have never been altogether de- 
siToyea. 

Tm loBgvrily of tk« Bsij^ish govanunantia 



a political p h s ncmenw i. Bui, though aoeident 
has had a preeervativa inluenoe, vet the phi- 
losophy of England's history will show that 
her constitution is indebted, not only for ita 
maturity, but for its prolonged exiatencey 
chiefly and essentially to the equipoise of an- 
taooniBi elementa, social, moral and political. 

The Kerman Conquest, as it is called, waa a 
virtual revolution, which aeemed, fdrawhile, 
to have exiingniahed every germ of flaxxm 
liberty. But Uieae, thoudi dormant, were not 
dead; and, in leaa than fifty years, b^|an to 
shoot through the thick covering of leaden, 
deapotiam which had, for a time, concealed 
them. The indiscriminating severity and uni- 
versality of regal tyranny C(«aolidated the 
people^ of all gradaa and all conditions, into 
one sympathiamff and co-operating maaa. The 
feadd IxMrds ana Yeomen and vaaaala, thna 
united by common 8uffiBring,mutually aaaisted 
each other, and every succeea of a commonef- 
fort, in their common caaae, produced a com- 
mon benefit Had the king been leaa absolute 
and the feudal nobility more independent, aa 
in contemporaneous Iranoe, or^in other words, 
had feudiuity been introduced gradually, and 
net saddenly, in England, as m France, the 
ccmstitution ol Enghmd would not have been 
much better, in the laat century, than that of 
F^rance; where, in consequence of their com- 
parative independence* the feudal Lords, not 
needine the co-operation of the cemmon peo- 
ple, habitually contenmed and oppressed tnem 
until they were forced to unite with the king 
against their common enemies, and having, 
at last overcome themi yielded everything to 
the crown. 

But the common people of England, thua 
strengthened and upheld by the nwility, soon 
m to retrieve some ci their lost Saxon 
ts; until Jfet^iM Charta was wrung from a 

uctant and humbled king. This, being but 
statutorv in its character and without effectual 
politico guaranties, wasfinequently disregaid- 
ed byeubseouentsovereiras; but the Baronial 
war against fienry III., havinp^ ffiven birth to 
the house of Commons, the third estate in the 

government, and Succeeding continental wars 
aving compelled the Crown to solicit contri- 
butilonsi the Commons soon were taught to 
use the great leaver of the British Constitu- 
tion, the exclusive right to appropriate money 
or impose taxes for the support of government, 
and the consequent power to withhold BQp- 
plies until the grievances of the ]>eople had 
been redressed. Thua nourished, civil liberty 
had taken deep root durinfl^ the reign of the 
Plantagenet dynasty, until the despondence 
and exhaustion produced by the intestine 
wars between the nouaes of York and Lancas- 
ter paralyzed all effectual opposition to the 
absolute will of the two Henry's of the Tudor 
race, which succeeded. But Henry the VlII, 
whose proclamation was Law, being inc^ised 
against papacy, because it would not allow 
him to repudiate his wife Catharine and marry 
her maid the prett v Anne Bdeyan espoused the 
reformation, which had then begun to ^wn — 
^a diaoomy oC Amarica had begun toatimu- 
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late a comnMroial enterpriM teodtog to euricli 
fuid eleTttto tke common people*— ^«nd the 
ProM vu begin uing to Hbeil abroad its yItI- 
ff ing bsamt. . The combined influ^nea of these 
liganciea— 4bi^ ia^ th^e. proTaleUca of the ca- 
ItffioQ of equality a&d aberty — the azlenaidn 
of oommeree-<-a)9d the ligbt of tb^ press- — U>- 
ff^tber witb other incidental and accompany- 
ing caiiaes, giaduallj iraproved the social arid 
poetical condition of tbe people until the te- 
meritj and obsiinaoy. of Cbarfos tbe first, who 
did Xkotuaderstaftd the 8{>iri|^ of bU age, pro- 
Ttiked bia ovn dieeanitatiob, wbicU was suc- 
ceeded by Ik Bomiiial Comtnonwealtbi but an 
actual OromwalUan Despotism, more ngorous 
and lesa disguis^ Hbm that of Augustus 
Cassar. The reigoi of Cromwell was neyer ap^ 
proved by the mass of tbe.peOBle» but was 
sustained only by hiaarmy and by tba fanati- 
cism of fttmaU party«-aad, aasoon as. the pop- 
ular voice could prevail, a Conrention . JPar* 
liamei^t recalled Cbarles II. and restored the 
coBStitutioQ as it was in thetjme of Charles I. 
Vith the exception of the abolition of militaiy 
tenures and the substitution of other means 
isr proTidin^ a rqyal revenue. The indemnity 
and reparation act9» and the act for the set- 
tlement of the. cbiunch were pnl^ temporary 
e^^iedients. But, thou^ the spirit ef ibecooa- 
stitutioa was . greatly un)>£ovea and th^-nre- 
rogative of thacrown considerably iHxluoedby 
thi aboiitioa of military tennres and their on- 
.pfessite incideiita, no r^ig n yfa» mprft absolute 
and no court more licentious than that of the 
popular Charles, whoso restoration, being the 
eonaequeaoe^f general alarm atpremature in- 
noration and partiztu fury, was conse^queutly 
foUewed bj[ a servile adnUtioU and abject loy- 
dty bordering on idolatry* The problem pre- 
sented in this memorable transition is solved 
by theiaet that the people were not prepaied 
for A Republican government. But neverthe- 
less, benumbed and besotted as England was 
daring this profligate reign, the . spirit of the 
age^ excited to action by trivial circumstaneea, 
sSolished-the Star ubamber, irhich had been 
used as an engine of. oppires^ion, and also in* 
ducad the enactment of the h^be^i opirj^ and 
other salataiy statntes.. Many have iiupposed 
that the moab eiBcient agent In Pr^^duoing these 
Desalts was the popular belief that the revenue 
was waated by the king and hi» coort.in vo< 
Ittptuooanesa and debaucneiy land hence, not a 
few of those ivho hare stuaied the history of 
the British Opnatitution have ascribed to fil- 
eanor Gwin, aad to Barbara, Duchess of Cleve- 
land, and ta Louisa, Uuchesfc oC Portsmouth, 
the accidental merit of hastening ,the down 



kings and illuftrated the trfie doctri^ie that 
princes and ministerrv eikI governmenta are in- 
stituted by the pco)>lc, fum are respons^ible to 
tiie people , as from the less conspicuous &ct 
tl^at the act of settlement secured tne ii^d^pend- 
fncd of the judges., by providing that they 
should be entitled, to hold their commissions 
during good behavior and the life of the kioff , 
and tnu8 furnishing the only certain and ulti^ 
mate guaran^ for the preservation aud effica- 
cy ^ acknowledged principles, which, a| long 
as the judiciary was dependent entir^y on the 
pleasure of the crown, could have been nothing 
Setter than delusive abstractions. It is the 
security of person and ])rop«rtv, assured to the 
most humble b^ the independefice of an en- 
lightsned judiciaiV and a. wholesome common 
law, whiob>.moreilian every thing else, endeam 
Bngland to the hear^ of her people, and 

Srompts ker forlorn taiia to nail their count;ry's 
ag on h,igh, ;md cheerfully die in its defence. 
And, had not this Doric ctdumn been reared, 
the complicated fabric of Britiah liberty, tlus 
Mosaic work of ages, could never, a^ith.all its 
pther props, have withstood, until now»the 
underminings of eorruptjon or tho stormjiigs 
of faction. . 

But though, sioce the revolution, justice has 
been raOre stable and jurisprudence has been 
more improved than in all tl^e a^es which had 
precedeu it, still there are radtcal d^ects ifi 
the. British system; and one of the chief of 
these is the ^upremacv of legislative will. The 
British constitution lacks the soul of a fun- 
damental, law. It has no other political guar- 
anty or principle of vitality than the pleasure 
of Eine. Lords and Commons, in Parliament 
assembled. An act of parliament inconsistent 
with the constitution, is nevertheless the su- 
preme law, and, in the language of Mr. Hal- 
lam, the utmost that can be said of 11 is thai it 
is-^*'a novelty of much importance, tending 
to endanger the established laws/' The C09- 
atitution of England, venerabU as it is^can 
be found only in llie statutes and political his- 
tory of that distinguished Isle. Such a gov- 
ernment could not stand in such a country as 
dui-s, or in any country where there is ah ap- 
proximation towards practical equality in the 
righta and the condition of the people. And, 
thoueh in England the iuhercjjt imbecility of 
whicn we are speaking has been hitherto, in 
some measure, mippliedby artificial expedients, 
yet, if lier institutions shall become much 
more popular in their texture, her constitution 
must become the supreme law and its practi- 
cal snpremacy mus( be swured by uther guar- 
anties than any now provided, or, otherwise. 



ftdl of the House of Stewart, These causes, ' dissolution must he inevitable. A lauded ar- 
co-opetating with th($ arcoga&t pretensions of > istocracy, the stock in an irredeemable na- 
James XL and the common apprehension that tioual ucbt — the rival interests of the crown. 



he was exerting his infiuence against Protest 
antiam, accelerated, if they did not altogether 
produce, the civil ravolutmii of 1688, which 
kaa been looked upon as settling the British 
eonstittttion and consolidating the liberties of 
England. But, if it b^ entitled U> such merit, 
it (Uriyes that titles not so much 6:0m the fact 
that it explodadi the ijtx^ dhiw pretension of 
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and nobility, and bierai-chy , and cpmmonality, 
cannot always preserve a safe and stable 
equilibrium. The spirit of this age will, if 
it go on, require other and more compreheuiiive 
expedients. Liberalism and rationalism are 
abroad in Uie world; and all institatioua of 
men must, sooner or later, ff<;l and acknowl- 
edge their plastic influence. 
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Itith«8«c0iif«derate8tat6s— ^01 t]i€ drsUime 
ou earth— ^0 cxperimont of 'W^rittcn cptistitu- 
tions, popular in their nattire, declared to be 
the niprerae law, and forrnHliy adopted by all 
the peqple in convention, are noVr in eventful 
progress. The issue can be forieseen only by 
Him who goverm all things and doeti all thtngs 
well, and who> not only made all meil free 
moral agents, but endowed them ^ith noble 
faculties for attaining an exslted destiny here 
and hereafter. 

Our vystenid ofgorernmeiitiire peenliariy 
complex in their structure, though, perfectly 
simple hi their elements. All the people of 
all the states, with separate state constitutions 
of striking similitadfe in spirit l^nd outline-^ 
hive adopted a federal constitution, constitu- 
ting them one peo{)lc for national purposes, 
and intended to operate, within its prescribed 
sphere, on each individnal of evety state as 
constituent members of the sifme body politic, 
Here arise, complexity; and hence the entire 
system has been, not inaptly, denominated 
mperimninmperuf. / " 

^ The principles annonnced in onr Declara- 
tidn of Independence constitute the founda- 
tions of all of our constitutions, state and fed- 
eral. 

Thoy were all made hj the people, who alone 
can alter or abolish consistently with constita- 
tlonal right. They a distribute the functions o 
'goremment into three departments — ^legisla- 
^live, judiciary, and exBctutire--definc and 
allot to each department seperate poVers; and 
proride for the relative independcdce and 
counteraction, when proper, of each of tie 
three distinct bodies of magistracy. These 
are modern contrivances, and great confidence 
in their efficacy in the preservation of fro^ 
and popular institotions^ has been Mt and tx- 
pressea in lh6 tieW cis-atlantic world. 

The states are enUtlod to eXcIusiTe sovereign- 
ty respecting idl things of exclusively state 
concern. The federal govenmieut is entitled 
to etclnsive sovereignty as to every thing of 
federal or national bearing or concern, and, in 
the event of a coiiffict between federal and lo- 
cal authority, the constitution of the United 
' States, and aU laws and treaties made pursnant 
thereto, are declarod to be supreme, any thing 
in any state enactment, or state con*<titutioii to 
the contrary notwithstanding. 

The fisdcral couslimtion, like thu^cxif the 
states^ is popular in its origin, popular In its 
charactor, and pc^ular or national it its opera- 
tion. It is not, like the Amphyictionic, Achaicn 
Helvetic, or Gennanic confederacies, a mere 
league or treaty between sovereign aiid indc* 
pendent states, which can be enforced only by 
war. But it is a form of national gorvernment 
— it is a law; and, of course, a supreme law 
for all the states, iuxd for the people df all the 
states. The inefiicicncy and uhsiiitablencss of 
a mere confederation of the states had been 
demonstrated by the experiment which had 
jufctbeen made of the articles of confedera- 
tion, already in a state of virtual dissolntion. 
The war of the revolution had scarcely been 
closed when collisions and jealousies began to 



disturb the Uarmouy of the stat^. Thty pow- 
ers whkh had been ddegated to Otmgress were 
found to be altogether inadeq^uate; 1st. betuiuse 
they >vere^toocircnmscribedj 2nd. .because \he 
acts of the federal authorities ctiuld not beeii- 
forCed bv . federal power, but depa^ed, for 
their execqtion, on the will of each state. 
These radical defects e^iinced the neoessfty of 
a genenl government with some national mt- 
tMarity, or with pl^ary and supreme power, 
to effectuate nafioQal objects or general ends 
common t<7 the etiltes, bt opera^*ng direetiy on 
persons inaitead of states. That this was the 
great' ^purpose of those who rcctyra'mended and 
of those who adopted the federal Coustitntion, 
no one, acqttainted with ceotemporauoefus his- 
tory ; can donbt. That which wasrecommeod- 
ed and adopted, was not called a treaty, or 
leagne, or ^compact, or articles of eohfedena- 
tidn between sovereigns, but Was approprisitely 
chai-acteri^cd as a constitittioh or lofm of ?ov- 
«rnment for the United Btates. Atfd it exhib- 
its, on its fkee, all the qii«htius>whieh entitle 
it to that eharaeter,' and Vhioh will allow lio 
otlrer to be ascribed to it. Is itiiot law? ' 8q- 
'W€toe lanf T Are Hot all treaties and acts'^ 
Congress, whfch are authorized by it, laws — 
supreme laws? Thtni no ground remains for 
doubt or cavil. And wheiher it b« called a 
compact or a Constitution iti immaterial; Tor, 
whatever it may be, it operates on all the peo- 
ple of all file s'tates, personally and directly, 
and with att anthority superior to. all Other 
political power. • ' 

Goald it tiot thus operate, and hiad ' not the 
general government ponVer to make ft bo operate 
even against tbc wui of any stAte', it wOHld 
be tiTut little, if at alt, better' than the alleles 
of cOufoderatron, a'nd woold be nothing like 
a cofistitntioi^'or fundamental law. Moreov«r, 
the people, and not. th<^ state authoritiesi adopt- 
ed it. The states, in therr political capacity, 
had no pow^r to adopt it. The people of aa^ 
state, in their primetal sovereignty, had a 
right, and the only right; to modify their local 

Government; *and they, and only they, 'have 
oaoso. They hav^ taken ftom their reepee- 
tiye state * authorities soch pcywen as were 
decked necessary iTor effectuating the common 
interest of the whole, and have 'dc«>o^tod 
thehi'inthe hands of agents Chosen ohiefly hy 
themselves und res]>od»ible to no other tribiT- 
na). The federal constitntion is as much the 
constitution uf all t^he people of every state in 
the Union, if« the local goyemment of eaeh 
sta^e is the peculiar gorei-nmeftt of e^ery oiti- 
Eon of that state; aTid the functionaries of the 
general govermnent are, t'hcrtforo, as nrach 
the representatives of the people of all the 
states, as thfe officers of any state goverfimeat 
are the drgairs of the people of the state. Then 
the origin, nature aiid omects of the federal 
constitution would be sufficient to prove— had 
there been no such express declaration by the 
people in convention>^that it must possess au 
authority' paramount to that of any state eeii- 
stitntion, or state legislature; and that, being 
law, it must have a sanction, and may be en- 
forced by those wliom ihe peofrie of the tTmtod 
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States Beleotfoc administration their, national 
affairs. And it i»biita necessarj coroUaTj 
fruiH this Goiiclut^loH that, safor a>« the geiier* 
al goYerAmcnt has power, it is sorereigB, dnd. 
is, until its powers are revokud'— the only sot- 
erei^n to the extent of its exctusive aut^^oldty. 
And, to this extents the individual states can- 
not be sovereign, because, so far;they haveno 
eonAtttutional powtri 'EacTi state ift,'lioweTer, 
in one sense, a Kovdreign—rltls sovereign to 
rhe extent of it« local" power, and exclusively 
lo^al interef^t*. Sovureignty ^fng the highest 
powei' in ii state, the general govyrnment must 
fee the only sovereign within its prescribed 
sphere, and each state in the tTirion must be 
the only sovereign within the scopo.of its res- 
iduary power.* We speak of course. Of politi- 
cal aovsreJgnty. 6oa and the people, are the 
only actual soVcreign» according to the Amer- 
ican croedi* I^th? individnal .state? possess 
9» exbonsive and ^naqualifled sovereignty or 
political power as they did before the a(Jop* 
tioii> of the federal constittKien there U no 
goneral goretnnient — for thef** enn lie no gor- 
emment wi^ont inherent power fo govern; 
and conseqaently, if the people of the states 
ars also ctticans nf the United States, and 
have n general governments they must have 
ini4e that govenut^ent by imprtrting to it pow- 
ers- Which «TOU«5t necessarily hare been* Anb- 
(Kicted from the owginalpowws of the Incal 
govemnientp. 

To the Snpreme Coilrt. (.f tin* United States 
haabten delegated the nitimtitc deelnion of ju- 
dicial *i « c.^tionft ari r>iog ii nder the const ituti on . 
lawp, andtreat'ies of thellnited State^^; nnd 
the settled adjudications of that tribunal, in 
all cases io which it haft juri^sdirtion, m\mt, 
thereforo, b« uinversallyamliorttRtive and co»i- 
clnsive: 

•Thrnigh n'o court, composed 'of mr^re men, 
can be infallible, and tbough, tlierefore, the 
Supreme Oo«i*t «>f the UnitcS State.-t may vrr, 
jnvd doubtless haw erred more than once, Ptill, 
all things ftdlv and rightly 'bon«idcred, Yio 
mofa fit; Of saf«? dcp<witofy ot this xiltimate 
teower of fudidnl decision could have been se- 
lected. The jndges" an* responsible, like all 
other official agents of the people of the t^ni- 
ted .^tate^,' to "their Qonittituent^: and thst re- 
HpoikMibiUty r« one of th<» many guarairtie^ of 
their fidt'lily asd rectitude: " Hit'herto, the 
jodgeM of that Court have been generally dis- 
tinguished for personal integrity and for judi- 
cial learning, and might justly claim the 
trtbat*? offered in {he ^Renciad to judg«»s of 
England: ... 

'"Each judgo Was true and j^t-ady to ht.> tnfet. 

As 3I.\XSPlgLD tCWC-^^Vs OU) FOSTWI j«s/." 

All the chief-juHtices of the Bupreine Court, 
Jay, aod £llKworth^and Itutledge, and Mar- 
Mhall. Were nmn of etuinej|t talent nnd services. 
And the late Chief Jusrioe Marshall did more 
to exalt the character of the American Ixmch, 
and l4i illustrate the federal eonstltntion, than 
any olh«r American citizen. Ho was more 
than th(^ Lord Cokes, and the Loktl Baitons, 
asd • the I^rd If vdwickes of Bnglaad-^be 



was tha "Jotin Marshall of America;" a titla 
fidl of honoi^anothar and an ironiortal aame 
•ftn* vigor of mind,pnrityof heart, moderation 
•of temper, simplieity of oharae^i and firm^ 
iie«8 of purpose. - jfay the universal grief 
'manifested at his death be the most costly of- 
fering liis aountrv shall ever ba called to quUca 
at hta hallowed shrine. May the rememfaraiiGe 
of his virtue^, like that of Washington's, in-' 
spire^ a sacred raspoct f6r justice and a pioua 
yeoeration for the constitutiou of hismanhood. 
and his tomb-^and may that constitution live 
as long, aM-pure, and as fresh as the memory 
of its ohief founder and builder — WashingtoiL 
and Marshisll. j 

The federal constitution, popular in its or- 
igin, partly federative and partly national in 
it« character* and altogether national in its op* 
eration, has. constrQcted a general gorernmenff 
of delegated powers. Sach state government 
possesses inherent power; restrained only by 
the laws of nature and the inhibitions of its 
oWn And of the federal constitntion. Bat the 
general government has no pow«ar, ezospt inch 
38' the people have expressly delegated, or such 
as may be necessary and proper for effectual 
ting tho express powers. Certain great ends 
were contcmplatod by those who adopted this 
oon.stitution, nnd, to accomplish those ends, 
theylia\'o expressly delegated fo the gehet-al 
government spccfic powers, and alto have de- 
clared , through abundant cantion , that it shall 
posness all other powers thati^hall be "weceth 
aary and proper*' to carry into full effect the 
enumerated powers. Witheirt this precaution« 
ary declaration, implied 6r incidental powehs 
would have necessarily resulted from the grant 
of express powsi-s*-for it Is an axiom of rea- • 
son and a principle of universal law, that, 
when a poWer is expressly granted to do a 
thing, ^r a ri^t is given, alt subsidiary powers 
necessary for doing the thing or enjoying^ the 
right, and which are not forbidolen; are, by 
necessmry implication, also granted* But 
these- implied^owers must be both necessary 
and proper. When a mean is adapted to ari 
end designated by the constitution or contem- 
plated by its founders, it i^., in the political 
sense, necessary. Mahy different meann may 
be, and generally are, well adapted to the same 
ei^d, and eithei of them may be seleeted; for 
uo one of f hem can be said "to be indispensa- 
eable as long tm there is another which Is fit- 
ting, ami which might answer the same pur- 
pose or eflfect the .name end. And, therefore, 
it is evidentthat. «'necesBary*' in the constitu- 
tion, or when spoken of in r<$ference to im- 
plied or stibsidiary power, does not mean in- 
dispensably necessary, or that without which 
alone the designated end could not' be accom- 
pHshed—- but imports, a9 has been authorita- 
tively settled, that which is eligible and has a 
clear relntiofi, or is conducive to the end. But 
the mean, however adaptable to the end, or In 
other words, *'necpssarv,'* must also be "pro- 
per"— that is, not merely that which may'be 
expedient-^ -^OT that wpuld convict the 
convention of redundance and tautology, and 
won Id oonfound .expediency and power— ^t 



m 



nmromroTOBT uonmx, dhjti&riI) in 



that which is not prohibited by the constitu- 
tion; or bj the lavs of iinttire . But, m what 
means mpy he "nacessary atiif pwp^r" for ef- 
fieotuating expreflfl powers and what powers 
have been rescnred to the states pr the peo- 
ple, may be matter of donbt, collisions be- 
tween federal and state autharities may be ex* 
peoied to occur*— as they haTehithertofrequent- 
ly occurred. A mutual temper of ferbearance 
and respect should be displayed iiii^Mch deli* 
c»te and irritating contingencies. And the 
fiict that both goVoiUment^ equally belong to 
the same people, ono acting for a part and the 
other for the whole, Ahionld surelj inspire a 
just confidence and a becoming spirit of liber- 
aHty. But if, in ao extreme case, tht;re must 
be an ampirc, the federal constitution,, as leng 
58 it shall remain unrevoked and unmodified 
by the proper authority, and cither in tlie mode 
praseribed by itself or by revolution, must fur^ 
niah the only lawful means 6f authoritire ad- 
jdatmcnt. 

'Whether in this new and complex system 
of government, there is greater danger of- dis* 
union or of consolidation is a questien con- 
cerning which wise and honest men have 
differed in opinion ever since the federal ci^n^ 
stitution was first proposed for adoption. 
Cteneral Wanhington, considering the more in- 
teresting and domestic character of the mass 
of state powers, and the influence of local 
pride, and iutcrosts, and attachmctitsv enter- 
tained the opinion that the natural tendency 
of the system would be centrifugal rather than 
(centripetal, And such would seem to be the 
more rational deduction from a sober and en- 
lightened survey of the whole subject, in all 
it0 ramifications, unlesK a prostituted press 
and a perverted executire patronage should 
break tne moral li^punenta that bind the people 
to the states. Without military force. thes»e 
are the most efficient means of political or 
practical consolidation. — They are the Lernaen 
monster and the lion of Nemea> which Her- 
culean efforts alone can otercome.-- Should 
they over threaten the integrity of the conati* 
tution or the libertivs of the coantry, gener- 
al intelligence and virtue can alone secure the 
rescue of the people. I'olitieal barriers pos- 
sess their efficacy, which is great and, for oc- 
casional and . ordinary emergencies, may be 
sufficient.. Buttjheir chief value consists in 
t^lei^ tendency to prevent mischief from a 
transient deluftion or popular efCsiwoseencc. 
The integriiy and inU'lligence and patriotism 
of the body of the people arc the surest con- 
servative principles, and the only ont»8 which 
eau finally save the people from their coitimon 
enemy— deceitful dema|^ogue»— who live and 
move and have their bemg in popular credu- 
lity, prejudice and ignorance, and who have 
ever been the cankers of every popular gov- 
ernment which has failed on earth. The 
agenu of the people will be but seldom, if 
evpr, honest or capable, unless .the people 
themselves are so; nor can justice and security 
long survive the 1o<m» of public virtue and gen- 
eral intilligence. ^litical expedients may 
save lor a seaa^m untti the people have timeto 
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think and to act soberly; but a people inca- 
pable of thus thinking and actinia, when suf- 
ficient time TH allowed them< arc incapable of 
self-goremment. 

"He is k freeman whom the truth makes free. 
And all are slaves besides/' 

Our institutions are founded on the asswtnp- 
tion that ths mass of our population are honest 
Sod intelligent; and, that hypothesis beinf 
true, our government* are wisely constructed 
and may last: but if it be false, or should ev^ 
cease to be true^ passion and not principle, 
power and not right, will rule, and the poeple 
will, in fact, be slaves, The form of govern- 
ment. %hatever it may be, will then be imma- 
terial— «nd it was in this view that Pope said: 

''For. forms of government let fools contest. 
That which is beat administered is iMst." 

If apf^ied to an ignorant or vicious pec^ile, 
there is almost as mack truth in the sentiment 
as poetfy in the phrase. 

The actual |(ovemmentwill cerrespond with 
the character of the people and the spirit of the 
timss. Bnt when the majority are virtuous 
and enlightened; wise distributions of power 
and the adoption of proper fundamental prin- 
ciples o( free government^ such as those which 
charaoterize the Anglo- American constitntioas^ 
are notonlv useful, but indespensable as safe* 
guards ot lil>erty and. justice in transient set- 
sons of popular excitement or delusion; and 
therefore, in nuch a community, the form of 
government is important, and such constitu 
tions asour^i, seero.to be, notonlv eligible, 
but the best How long they will continue 
to be so, will depend on how loog the peo- 
ple arc able to think rightly and act justly 
for theniKclves;- Whilst they possess this 
capacity, our constitution will deserre ml] 
confidence and all praise. But it the people 
become ignorant or corrupt, then we may aay 
in sober truth — '*for forms of government let 
fwAs contest'' — ^for whatever the form may be, 
the substance will be despotism-^^ither mob- 
ocratic, oligarchic, aristocratic, or solitary; and 
among these, out too common actual govern* 
mentA — "that which is best administered it 
beet" 

It was the maxim of ^ wise politician and 
is doubtless true, "that when the body of the 
people is not corrupted, tumults and disordem 
do ue harm; and where it is corrapted^ good 
laws do no good." 

But it is the natural tendency of free and 
equal civil institutions to liberalize and elevate 
the human character; and thus it is that such 
institution possess inherently a Conservative 
principle, which, by an indirect and reflex op- 
eration, muy have a progressive influence in 
th^irpceservation and improvement. 

ICnnicipal law is that which defines and 
regulates the civil rights nnd duties of the in- 
dividual members of the body politic, or na- 
tion or state; aod is divisible "into statute law, 
the common law, and "the civil law" or elr' 
menthef Reman jurispnidence. In this land 
of written constitutions and limited govern- 
ment, there is no such thing as «u authoritA- 
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ivrepMegeiUf §gnfttu$ mntvtum, imperial r»- 
■criiyt, Grrt$p9n»itm' predentum. 

The common Itar, fs» modified hf othr sUt* 
utes and b^jrthe spirit of the age, and of our 
o«r iDftitutioni— tne cirit 1k#, as partially in- 
trodocdd by judicial raoognitions knd applica- 
tions of voroe of its more enlightened ana cen- 
genial principles-^nera] statutes of Enffland 
which nare been aappted here, and audi en- 
abtments of tlie national and local lerislatares 
as are consistent with constitntienal princi 
ples'i-'Constitute the only anthoritatire mnni- 
cimI code of this country. 

The «ommvn Ivw is an unwritten code of 
matured reason, of obscure origin in tiroes of 
mat antiquity, in the north of ^Europe and in 
£ngland-^be offiipring chiefly Of tne feudal 
sjTstem— the companion and friend of citil 
liberty, strengthened by age, and improVed 
and improving with the progress of oiTtlisa- 
tion and of human knowledge. It is found 
only in the reports of adind^d cases, in ele- 
mentary law books, «na in the enlJehtsned 
jud^ent of mankind. It is practicalreason, 
rectified and recognised by the experience of 
Ages, and modified by analogies and by chang- 
ing ciroumstandes. 

This ^e&eral and imperfect definition may 
be sufiicienttoshowwhy the.aualityof malia- 
bility has been ascribed to the common law; 
and which is ono of the principle constituents 
of itR great and ' peculiar value. To under- 
stand it well as a oraneh of science, it is ne- 
cessary to read attentively and thoroughly, not 
onl^ numerous law books, but also, the feudal, 
political and judicial history of England; and, 
to know how to apply it in this country, the 
lawyer and the judge should understand our 
own peculiar institutions and policy. In 
England, the common law has been applied 
inrnezibly to real estate, or immovable pn^r* 
ty. But, in regard to^ personal or moveable 
property, personal contracts and equitable ju- 
risprvdenoe, the doctrines of the civil law, oy 
gradual jndicial interpolations, has obtained 
a considerable infittence and prevalence; and, 
to this extent, no code of human law was ever 
more enlight^ed or liberal than that of the 
civil law, as embodied by Justinian, and since 
modified and improved. 

The common law is th^ basis of the civil 
polity of all the states of this Union-— except- 
jngenly Louisiana, which has adopted the 
civil law — and regulates most of tl^e private 
rights and domestic relations of those states in 
wnich it prevails. The established rules of 
pleading in suits, in courts where the common 
law prevails, constitute a rational and beauti- 
ful science, perfectly simple when well under- 
stood, though extremely vexatious and embar- 
rassing to tnoso whose acquaintance with them 
is only superficial. 

E<^uitaDle jurivprudencc, transplanted ft'om 
the civil law^ has been engrafted upon the 
common law, and, having ([rown with its 
growth, and strengthened with its strength, has 
already produced a blended symmetry and har- 
mony; which a new and simple production of 
BO age could ever possess. The 



jurisdiction of the • eourts of * equity, At- 
vided into three brandies— exclusive, concnr* 
rent, and auziliaiy**-is an intfsrcstini;^ anoma- 
ly, pecTtliar to the common law, originating 
caicdiy from th^ hyper-technioility of the an- 
cient common law courts, and from the per^ 
tinacitjr with which they, in defiance of the 
increasing liberality and light of the improv-* 
ing world around them, adhered to the com- 
paratively rough and unyielding feudal doc- 
trines of the more ancient common law. The 
history of equity is full of interest; but this 
is not a fit occasion fbr even an outline. We 
shaU barely observe* that, though the chan- 
cellor of England had originally no equitable 
jurisdiction, but acted only as Uie representa*' 
tiveof the king, in the cancoUatlon of letten 
patent, in the sup^^intendency of infants, fd- 
lots and Itlnatics, and in the hearing of petitions 
•-^1 of which were oommon law prerogatives 
of the crown, as paren$ patrkt; ana though, for 
sottietunO after tiie ehancellor had arrogated 
the powers of acoui:tof eouity, end even since 
the day of 'Wo<dsey, his decisions were reffu- 
lated by his own arbitraiy discretion only; 
nevertheless, since the controversy between 
Ohancellor Ellesmere'and Lord Chief Justice 
Coke, the Nottingham's and Hardwick's, and 
the Thurlow's and Eldon's of England, dud 
the Kent's of America, have harmonized the 
principles of equity, and made them as cer- 
tain, as perfect, and as authoritative, as those 
of almost any other science. Now, the chief, 
and almost the only difference between a court 
of equity, and a court of law, ismerely modal ; 
that is, a diffesencein the mode of suit, in the 
mode of proof,, in th^ mode of trial, and in the 
mdde of relief. • In both courts, the same con- 
struction is notv given to laws, and to con- 
tracts, and both are equally bound by au- 
thority, and by fixed rules and principles. 
But in consequense of the modal difiierences 
which have been suggested, a court of equity 
may, in many cases, such as those of fraud, 
trust, accident, the specific permormance of 
contracts, dkc, be more able than a court of 
law to reach the full measure of justice and 
give adequate and perfect relief. And courts 
of equi^ have also, to a greater extent than 
courts of law, in some classes of cases, and es- 
pecially in respect to trusts, and the marital 
relation, and its incidental rights and obliga- 
tions« sdopted many of the more approved 
principles of the civil law. 

A court of equity here has not all the power 
of the Chancellor of England; it possesses 
only his equitable jurisdiction, with some 
statutory modifications and enlargements. Al-* 
though courts of law might, with propriety, 
proceed according to the modes prescribed in 
courts of equity, yet, until they shall feel au- 
thorized to do so, eouity will remain a distinct 
branch of jurisprudence. There is no good 
methodical treatise on the principles of equity ; 
and, therefore, that brancn of law is not so 
generally, nor so easily understood as oth^r 
departments of the positive law; but it is 
e<|ually simple and scientific, and #hen well 
', equally plain and elementary. Ita 
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mniu-fbuiMiatioiis are Uteinuitn table princlplan 
of uuiTOCBal jimtice; and it^t liiflfcoiy and pre- 
8ont stare, and itA bouign iitHuencc npoii ^ooi- 
eral jurispnidettce., prerient a imwt ilUistrious 
example; of ah adrenturous* but benefieial Ju- 
diciauegiftlation^ suatauied by the graduallj 
iDcreaBing ligbt of civil and religious liberty, 
and by the vftiioUi} promptings of soeial and 
commercial prosperity. 

The civil law of Biomc ba», in a gr4»atcr or 
I08B degree, been interwoven witU the body of 
the legal cod<ff , a^ the language of Home iias 
been mixed with the modern ^gues, of most 
of the nations of the continent Of KQnJ)»e.> 
And thus the prostrate city 0Mhe Cmsars atill 
lit 09 and reigu9, aud will long live and reign, 
over a n^ral empire more oxlensivathaii the 
imperial di>maiu of the deified Augustus. 
And, though the civil code i^ not aul^ritativo 
here, ueveitheloHs, as it hat» furnished princi< 
pies which hjave been embodied intoqur eauiti* 
able jurisprudence and our commeroial lav, 
and, in some degree^ into our laws respecting 
legacies and di^st'ributiou^, and pth'.'r, lawB re- 
lating to person si property and- perHoual con" 
traot^— everv American jurist nhould be ac^ 
quainted with itselcmeuU and general spirit. 
It is, in sotne respects, au. admirable systein, 
not only unsurpassed, but unequaUsil. ^nd 
no man altogether unacquainted with it^^ prin^ 
ciples can l>u ascientifie lawyer, or rnUghteu- 
ed jurist. The cunimon law, not only has 
been greatly improved by aeonunixturc with 
the civil law, but i.-* yet susceptibly ot still 
more iinprovement by tlie sxine process. Our 
institutioiits^ and habiix of.thouj|ht and of -ac- 
tion designate theUjiited State&> hh the theatre 
on which the common law is destined to at- 
tain its greatest ultimate perfoction, when the 
gray-headed mother, Ktrguud, will learn juris- 
prudence from lier young (laughter, Xorth 
America, as .she oven now oegins tolearji some 
other thingK wliich maternal pride hsvs not ac- 
knowledged. 

This very imperfect skuicU of an ecjually 
iui])erfect analysis. of law maybe sutUcient to 
give some faint cou(;eptiou of thovast extent 
of itM domaih, and to prove aUo, thai, it is 
ctninoiitly entitled to a conspicuous plaoo 
among the useful. scieuces. In its. vji,st and 



and piraiofi; without mnnicij^al law, uen would 

•be beasts of prey-, Rud women ^h«ir Wotim^,'— ^ 
unless by the aniversal prevsdeace of ifue re- 
iigioQs priuciple<i, n 1*he<M:rncy .Khonld siip>er- 
sedetll bum^ ioati^utipne, and govern all 
human conduct. Positiwe law is net « perfest 
Bcience^ liecause Nothing partaisio^ of auniftn 
frailty can be perfect. All poaitivc lawba^. 
some anomalies^ aud in some particulars mar 
be altogether arbil rarr and iiratiecial. But, na 
a whole, it is fbuudea on eternal principles of 
fitnesa, and is susceptible of infinite extension 
by analogy and luduotion. It is intimately 
ai^«o<^i«ted with all other seicueeei »nA has 
some connection with every branch of human 
knowledge. W ivhout i t,no other Hcieuce oould 
eKist, or be useful; and no one, whose mind in 



iM>t, illumined and invigorated b^ general 
knowledge, can «v«r understand civil jvis- 
prudenoe thoroughly, iXt poroelve all ita hav: 
tfionies and'beauties, as a pompreheusive aud 
pMcttcal itystem of truth-«-of pre-eminent util^ 
ity, Auisiirpa^sed excelleiice, hod iadi2finite ex- 
paasibih'ty. 

. Amoivg the many wonderful advances* 
which have been made, during the last fifty 
years, iii knowledge, practical and spconla- 
tive» the impreveraents in jurisprudence liavc: 
been oonsptcuousi. Kurope has. already be- 
gun to exhibit sonic pracUeal-acquaintnaoe 
with, the true principles of legislative philoso- 
phv; and even ia England, the common law, 
feeli 



almost interminable periphery, it embraces all 
thcnffinititJA of mHtt>eraud all the syjnpathies 
aud aptitude:^ of mind — It deiiiies and regu- 
lates, and guards all the relations of man, 
social and civil. It protttctf^ the weak and 
controls the strong; It gives confidence to in- 
nocence, and alarm to ji^uiit: it is the poor 
man's eJirthly prop, the rich man't. surei»t ram- 
part; the wiaow'« champion; the orphan's 
triendaud guide; it regards and upholds all 
that, is most interesting or endearing ou earih, 
and places mankind in a condition to aspire to 
their high nnd noble dest,iny, and to occupy 
their proper place in the created universe, ito 
human science ic5 no extensive in its ranijo, or 
embraces, within iu scope, so many ond such 
intei-esting objects ti^id relations, Withoui uni- 
versal law^ the world would be a vabt ruin; 
without rational law, nations would becuvuaies 



iug the r«uo%'ating spirit of the age.i is be- 
coming nmre.and more jualliablo, and is ex- 
changing its old fashioned and unseemly coS' 
tume for A more modern aud befitting drapery. 
Sqund philos(M[>hy ir^ . operjiting on jurispru- 
dence as benencially as on any other. depart- 
ment of knowledge), and has muph yet to do 
is the pi'ogressivelmprovement of n soienoe so 
'comprehensive and con^plex- Hat, as long as 
.human l^w^ ^e ueccsssjy, and wherevier civ- 
il libeity pre vaU:i» simplicity can never be one 
!af the . 9U:tribmeK of jurisprudence. >U»ch 
good may, and donbtless will, be done bj^ re* 
daction; but simple and pcrfiact modification is 
hopelesb and visionary. Simplified to the ut- 
most e.xtont which prudence or safety would 
allow, the science of law must uevertlielesa 
still continue to be, as it uow. it' »• though in a 
lei^s defrce, comparatively intricate aud ex- 
tensive; and it cms nev^r be thoroughly uu- 
dersto^, without laborious qnd protrsctcd 
study^ and .extraordinary vigor, and perspi- 
Ciicity, and cultivation ot mind. 

Wise institAitinns^ and a stable end just ad- 
ministration tjf the law, i)i>e some of the cootii* 
butionif: w])icli minds enlightened in the sci- 
enci; of jurispnidenee have made, hikI which 
such minds can nlon^niake, iuall time, to the 
welfare of mankind. It is to such mind<» that 
society is indebted for the confidence, securi- 
ty, fvud peace with vrhich it may bo blessed 
by good ^yer^nnent mid wholesome 2»ws, 
justly admin iiitered. ' VirtuojiiH and onlight* 
em^d jurists arc the peculiar guardians of the 
com)n(;nwoalth, Vtccausi; i«ir is tlie panoply of 
ail that is uio^t cnerishod aud endearing 
ismoug men. 'Without good laws, honestly: 
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ad«iilistor«d, tiMre e«iild bo ao meoufity ioit 
Ulc,. libirtr, reputation xk* property. . LAW 
•ad RIGHT 'ore the body and soul of oivil 

' OiTU^ri»prud«uoc in iUuKtrated by « long 
roll of honored names^— t)i«aaiBes of •law-^^' 
tars and jurists^ in. difierent countnea and ages, 
admired for t>re*emiuent ti|leDta^aiid«y6Jr W 
'be rcyer«d -iw benefaetoirs of mankiBd. Andji 
onite brbad escutcbeon, yra see, heading iritb 
a chaste and hallowed light, thi^ aanies of 
Cicero, of Solon» of Dagge68au> of Pettier, of 
Orafeiiia, of Vattel, of Littleton, of Cok«, of 
Bacon, of Hale, of Mansfield, of Blackstone', of 
firakise, of Adama, of JaffMson, of Jay, of 
Boyl#, of Marahall — and aomltitade of oth-< 
er9, actually, 4ir^mQat as mixck, distinguished, 
boUi in theaold and in JLhe nev . worl£>-«ll of 
tfaem men unaurpasaed in intelligeace ana 
ueefolnefis, by aa^ equal nifmb^ in any ath-^ 
er department of knowledge, or- sphere of ac- 
tion. And oar own brief iustorgr is- emUa" 
aoned with th« names of distinguished ju^ 
riste, without, Whose enlightenod oonasel onr 
libeztiea could nevor haye be«n estal^ished, 
nerour fr^e institatioBa e^nstrncted or.mnin^ 
taiaed. A chsflta aad raiBllQW light shines 
aronad the names of Jdw. Adams, Thoqiaa 
Jeteraon, John Jay,. Rogcsr Sherman, Patrick 
Henry, AWzander Hamilton, .and. a host of 
other eminant and patriotic lawyers-«-ihe 
lighl of whose intelligence, tke4ire pr.wkosa 
patriotiam, . and., the . bnmiag eloquence of 
whose pens ami whose*, tongues ehearsdi and 
guided their desponding countr^^men, iH tkair 
dark' and nerilous jpathxray, to CdnstiltUional 
liberty and law. 'Then m^y we not conalud^ 
that jitrispnidenoe, i»a nobl« soience,.iuid Uiat 
a yi^feuottsland enlightened jurist is an arti*-> 
roentandanJiofiortobiftrace? ' . 

Our'a. being «En]>lLatica)iy - goYbnuiteiits of 
laws^aodonrlibertieaand Tishts deptoding; 
as tkey do, on the. wisdom And/C^cacy of cwn- 
stitational and legal guarantees, there is no 
conntry on esrth where a (borough, e^ttensiye, 
and genertaL knoirledge of the je&moats of en- 
lightened jturiajH'ndenoe may be so useful, <« 
can be so indispensable to tke welfare of men, 
and the stability and authority of just sAid 
equal institotioas. Tha supremacy <>f good 
laws wiU e«ev save us; tho predominancy of 
passion, <Mr of rank, or of aml)itioii, will de- 
stroy the only shield of on; rights^ 

It is strange tiiat a science o/ Much extent 
•aad importaA0^<-so iutioiately associated vitii 
all that la interesting to sooiai nan fin earth> 
sa exalted in dignity i so purifying and enno* 
bling intendsaey, and so nniyersal' in its in- 
fluanca on all ciyilised men, in^yery reiatioa, 
and under every ' ciroumstauce^ should not 
hare, generally -been laade a branch of vacad^ 
mieal education, and been ts«ight where other 
scienees are usually lesprned. £y ery iree man, 
in alree state, should be acquainted vitb the 
elements of general Jurisprudence, and with 
the spirit and character of the pfculiar mati* 
Uitioua of his own country. Such elementary 
knowledge mky be acquired in ^e course of 



states, a knowledge of at least our own iunda-~ 
mental l|iws, should ba deeraod indispensable 
to^eyery citiaen, and t^hould, of course, bc^ 
taught in every common schottl. 

But it is pi*culiarlv important that thosi? 
wboaro. destined fur the bar, the. bench, or the 
hall of legislation, should be thoroughly im- 
bued wiy^ th^ kind of knowledge which is 
founded oi^ the elements ol a virtuous and en- 
lightened philosophy, and to tho proper aoqui- 
eition of whioh, toilv and system » and talents, 
and probity, are indispensable. No class of 
men exercise more influence on society, than 
the professional lawyers. Their predominai)^ 
izxfiuenee is felt iu all ^ the business and 
walks of life, as well as in the forum, the 
Uigislative hall, and the arena of popular pol- 
itics. How all impoi'tant Uien, is it, to the 
vital interests - of tne connnonweidth, that our 
lawyers shoiuld be men of enlar|g;ed, and lib- 
eral, and virtuous minds; purified 'and en- 
lightened by the moral light of thorou^, 
gefieral, and, as £ar as possible, universal sci- 
ence, • tTntil our western lawyers shall be 
thuaeuligUtened, weshalluot have among us 
many Manefields, Erskines, Marshalls, Web- 
stera ox Clays. 

Ignorantt or unprincipled lawyers axe among 
the most nusehievotts nuisanites which can 
anikoy the peace and disturb the well-being 
ef'tlie body peUtSc. But virtnoas and en- 
lightened juriats are ^ blessing to any people. 
^ven in the administration oflaw in courts of 
justice, .the (value of heoestand able profes- 
sional^oun^el, is ^lukost iiicalciilable; and the 
direct and indirect influence of such moral 
agenc^j on public and private rights, and eu 
the spirit of litigation» is much greater than is 
geamlly su}>posedv 

A lawyer is a pettifogger, as a doctor is a 
quacks unless he understands the science of 
his profession. Such scientific knowledge is 
not as con^n<m among the professional men of 
this great valley of ^e wast, as the best inter- 
ests of the people and of science require,tbat 
it should be* Thoroujg^h and systematic eLs- 
mentary education is important, ^d willbe 
soon ssiin to be indispensable* Such, an edu- 
qation ca^ but seldom, if ever, be expected in 
tJie common roouraa of readiiig in a lawyer's 
office. This has l^een felt and acknowledged, 
even in .England, where the ^training of young 
men for the bar is more severe and syatematic, 
inthevoiftcea and inns of court, than, it has 
generally been iu thia^sountry. We find the 
following language in the introductory lecture 
of Mr. Park* ^xofessor of English law and ju- 
.risprudence in the Kixig's college, I^ondon: 
**f^w things' will bear lose looking into than 
the system of legal .education hitherto pre- 
vailing— rand if tlxe public at large could see 
it in its real nalodne^s^ common sense and 
safety would fdike. dictate th«t such eulpable 
neglect should no longer be permitted to in- 
sult society, and set at naught the deep inter- 
^ts that ard at stake in tine proficiency of 
thoso who offer themselves to the public aa le- 
gal practitioners. A great number of young 



onUnary aoholastic education; and,- in t4iesa|inenr are annually let loose upon the piJ^Uc> 
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c«Uiiig thenwelTM tolloiton, «ad hnnBi&n, 
Ukd oonTdyaziocn, and hariag panonal claims 
tipon nniiT to b« intrusted vith th»ir basi- 
nets, who JiATe given no otber seonri<y to tiia 
pnbUct for their hairing qyalxfied themselres 
for a most important and arduons ]irofesaion« 
than that of having paid a certain snm of 
money for articles of clarkthip, or haring pnr- 
^asAd the name of pnpil in the ehttnMns of 
so|ne praotitiotter. upon the present syitto, 
iBcaieclj one in ovvT ^▼•y baa a single dia^ee 
of attaining that pronciencjr that ironld enaUe 
him to keop practice, e?«n should he be so for-; 
lunate as to obtain if Bat cren nM>re maj 
be said of the common defects in the nstud 
course of l^al education in this countn^. 
Here, whero there art, much to our diecrecut 
and disadTsntage, but few scientific laivTers, 
^ung men of ordinary c^paoities, without the 
advantage of preparatory eduoatil9ny read a 
few books, selected either by themselTeB or by 
the advice of some praettsine attorney, and, in 
a few months or weeks* wiUiout aa^ system* 
atic instrudtion or general kS^aminations, and 
before it is possible they can have lai^med the 
A B of lurisprudene* as a scieoe e, ebtain 
licenses and offer themselves as learned coun- 
sellors, in one of the highest, moat ImpoHant, 
and moat difficult of the learned profeaaiena. 
What can be the consequence of snch a eeuna, 
but great mischief to sooia^, and the unjust 
degradation of the law, ana of juriaeonaulta*^ 
as a profeaaional claaa? And henOe, the juria^ 
prudWioe of the weat has net obtainied that 
exalted rank which the general character and 
proapective influence of we Miaaisstppi valley 
would seem to indieatOk 

The law muat be conaiderad aa a acience of 
infinite amplitude and importance, and must 
be taught and studied, like other aciencea, 
with a sy&iem, an interest, and a iM^enec. 
conreapondin^with ita magnitude, -utility, and 
d^aatiny. This cannot be done in any other 
mode, so certainly and effectually, aa in regu- 
hfflf organised achOola, where system and 
science prevail. 

Prior to the inatif^tioii of the Vinerian pro* 
fessorahip at Oxford in England, law was con- 
aidered but a rude art, te be acquiradi-^n the 
language of Thomas Wood, ^o wrote his In* 
siitutea, about the year 1735-^'bv a long at* 
tendanoe on the higheat courta of juatice, and 
by a tedious wandenng about"— «nd cOntain« 
ing "a hoap of good learning. Which heAo^ 
it would not bo impBifihU to Assort, and put 
into aome order." Bat under the aniapicea of 
university, where aeimcs waa taught, 
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Blackatono, who waa the fitft Vinerian pro^ 
feaaor, reduced the lawa of En^and to the 
ayatem and order of a beautiful acience. And 
since the publication of his lecturea, under the 
title of commentaries, even poaitive law haa 
been juat^y deemed a Mcknce, and haa been 
wonderfully simplified and improved. Thoae 
commentariea have tfaemaelves been pro- 
nounced by Sir Wm. Jonea, in hia admirably 
Treatise on Bailment, to be ''the moat obrteci 
and beautiful outline that was ever exhibited 



e«Z|f Che outltee of a vast uuk cultivated tatri- 
toij of judicial actenee. And it waa nndAr 
the like aoapicea and circumrtaaoea, Aat the 
aimilar work of Qhancellor Kent ef Ameiiea 
waa ]|xoduced-«-a work that will be an niefol 
eynoatiM to the Ajuarican tjkadant* ' 

Hoieovar, it ia known, that the civil law 
waa hitrodnced and taught, in the univetaitiea 
of England^ by the elerical profeaaova; ami 
Hmnf^ in the llSd chapter or hia hiatory of 
England, haa aatd truly, that it waa bv thia 
meana/ that the- common law. waa *'raiae& ttom 
ita original state of mdeneaa and imperfec- 
tion.'' 

A,nd why Aonld not juriapradenee be 
tnug^t aa ottier aciencea are taught? "To dia- 
ineorporate any particalar science from gen- 
eral knowledge, ia one great impediment «to 
ita advancement; for there ia a aupply of li^t 
4nd information,.whieh the partieUAra and in- 
atancea of one aci«ice yield and jpreaent for 
the framinff and correcting the axioma of an- 
other ecienSein their yety ti\ith and nption; for 
each particular science haa a dependence npoai 
nniveraal knowledge, to be augmented and 
ractified by the aoperiov light theieof." Thia 
waa the opinion and laajguage of Lord Baeon, 
who did aamnch for ecienee aa any man who 
eve|- lived. And hia opinion haa been eon- 
firmed by experience; lor wh^fsfver law haa 
t>aan tanght aa a branch of scholastic educa- 
tion, it haa been mora acientifleally and per- 
fectly learned, and has been "angmentad and 
Notified by the aupador light of tmiveraal 
knowledge:" 

The pupO derives many and obvious advan- 
CaM from atodyittff law aystematically in a 
pnblio institution of learning. In auch aa ih- 
atitution, judicional;y and fai&fhllyeeaducted» 
he waatea no time or toil in anproHtable read- 
ing. The beat text boaka are aelected for him : 
he ia led on, day bjr day and step bvatep, from 
■the mora aimple elements to the ahatmae and 
subtle doctrinea of law; hia path ia illumina- 
ted and progreaa faciHtated, oy fraijuent pro- 
feaaional ekamitttftiona# iUuatrationa and lee- 
tucea; by which^ obacihitiea are cleared away, 
abaurditlea and inc<»ferruitiea satiafaetarily ex- 
plained, and all the doctiineft and avthpritiea 
gleaned by the profeaaorrfrom all hia le^ 
reading and research*) are brought/ at once, in- 
telligibly to theunderatanding; and thi* laat 
i^one must be felt to be a-circumstanee of 
great utility, when it ia recollected, that all 
thia profeaaional knowledge ia to be obtained 
from hnndreda of volumea of booke, and can 
be acquired only by the atudy and practice of 
years . In addition to theae, and other peealiar 
advantagea which w^ ahall not enummte, an- 
other, and not tM laaat» ia the industry and 
emulatien that will be ekcited by an aasooia- 
tion of young men of talents in the samedaaa, 
puraning the same etudiea together, and all 
oandidatea for the honoraof the aame institu- 
tion of leaining. And, although the knowl- 
edge thns to be imparted, iaonly elementCKT 
and initiatory, yet we believe that, auch 
knowledge, thna acquired, will lay the only 



of any hunum acieBee." But they exhibited ibraid and aura foundation for aucceaafnl pro- 
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gMM in tlie science of jarispradence, or for 
uHimAte nsefulneoi, or honorable diBtinction., 
And we truH that the law depWrtmeat of 
Transjlyania, will nerer be degraded bj it* 
profeeeorsi or ite pupils; and maj we not 'be 
permitted to hope, that this, our own cherished 
AJma Maitr may, in all her departments, soon 
be resuscitated and, once more, become the- 
pride of the west? Her fate depends, in no 
inconsiderable degree, 4>n the conduct of her 
sons. They may reflect honor, and raise her, 
or brin|[ shame and sink herr in the opinion of 
a scrutinithig pablic; and none of tu66o who 
will be nourished a^ her breast, will have 
.more influence on her destiniee than the pupils 
(jlt her law department. Remember tiken, 
Tvun^ gentleo&en, that; in' these- academi6 
halls, ^vu Till Anly faie initiatedtnto a bound-' 
less science, and that true professional emi- 
nence can be attained only by extensive learn- 
ing, virtuous habits and parp prineijples. He- 
member your ebligatiopB bp tibu instituttoftv to 
yourselves, to your friends, to. your profession, 
and to your country. The haoits and princi- 
ples which .may be here acquired, may fix 
your characters fprevcr. If it should be your 
fortunes to be lawyers, judges or legislaUyrs, 
remember that knowUdgft and much aud vari- 
ous knowledge^ will bq necessary for the hon- 
orable discharge of your duties; and may none 
of you — whatever or wherever you may be — 
ever forget thab: *'An honest man's the noblest 
work of Gk)d." 

The moral and political influence of the 
toett is even now sensibly felt, and Will sood 
become pre{)onderant. This valley of Hope 
exhibiting, in its infancy, so much of moral 
interest and native moral power, is, we think, 
destined, in its maturity, to be the best theater 
ever presented on earth, for the development of 
intellectual resource, and for the establishment 
of moral and political xauTH. Those Who are 
shortly to act upon it, as lawyers, and jud(ges, 

84, ) . ■ 



and legislatorB, will occupy stations peculiarly 
conspicuous and responsible. We believe that, 
hir€ the pure vestal light of truth is to shine, 
iC, it is ever to liye among men — that here, if 
any whereVciVil liberty is to be established and 
preserved — ll^at here, Uie decisive moral battle, 
now evidently commenced, is to be lost or won, 
forages; and that, in this new world, jurispru- 
dence is to be brought to its utmost perfection, 
and elevated to its true dignity. 

The law is the accustomed pathway to po- 
litical influence and distinction. May those 
of you, whose fortune it maybe thus tQ rise, 
deserve public confidence. Always vindicate 
the taw's just supremacy, and especially defend 
Uie rightful sapren^cy ofthe federal oonatitli- 
tion and the union and hatmony pf the states* 
Anyone, tit all acquainted with the history of 
that can£Bbitutipn> and with the histefy and 
oharaeter of men, must see that, if t^ existing 
ITnion should ever be destroyed by dissolution 
or consolidation, it will nev^ be re-established. 
Sven bow the safe^ of the constitution aud 
the integrity ot the Union are, in the opinioaa 
of many wise and good men, menaced by the 
licentious spirit of disorganisation, and the 
factious influence of selfisk politici ans. Moral 
light, and that alone, can turehf save — ^and we 
trust that it will be speedily diffused, so gener- 
ally and effectually, as to rescue and preserve, 
in this distinguished land* the principles of 
sound morality, pure religion, and enligntened 
law. 

May it be your lot, gentlemen, to be efficient 
and useful actors in the eventful scenes that 
are coming. May it bo your fortune to share 
the honors aild the blessings of a glorious 
triumph for our countiT and mankind; and 
may you so act, here and hereafter, as to reflect 
honor on this institution, exhalt tiie character 
of the west, and shed lustre on American juris- 
prudence. 
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Lexington, Nov. 13th, 1836. 
. To TriB Hon. Geoags RoBisaxspifj 
.'■' , SfR,-^We h&vethe honor of exprescilng the thanks of ttie Law 
Clasftj for the very able and appropriate intro(iuctory Lecture delivered by 
you in the Chapel of £he University, on the 12th inet., and of requesting 
a eopy of the same ibr publication. 

Having shared the high gratifi(3ation of hearing your Lecture, we take 
^eatplea8ul'e» in pursuance of their dasire, in making thtei application. 
We have the honsr to be^ with the highept consideration. 

Yours, &c., r THOS. A. MARSHALL, Jr. 

JOHN TITUS, 
A. J. LAFON, 
CALEB M. MATHEWS. 
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Lexington, Nov. 13th, 1836. 
Gbntlemen, — As my late Introductory Lecture was intended for the 
benefit of the Law Class of Transylvania, it is at their disposal; and I 
am pleased to learn from your polite note of the I8th inst., that it was 
deemed satisfactory. 

Accept for yourselves and for the class my acknowledgments, for such 
a testimony of approbation, and an assurance of the perfect good will pf 

Your and their friend, 

G. ROBERTSON, 
Messrs. Marshall, Titus, Lafon, and Mathews. 
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HavIxo, in onr last Introdiictory Lecture, 



]9iren a f ery general analysis of the natcfrc of 
LAW, and eomptebendive classification of ite 
elements, we shall, in this address, attempt a 
more particular consideration of the most in- 
teresting branch of American Jtirispmdence 
— ^the political organization of the North 
American Union. This, aUo, being limited 
by the occasion, will necessarily be snmmary 
and imperfect, and will, therefore, only em- 
braee an outline of acircinnstribedview of the 
origin and nature of the Federal Constitution ^ 
and of liie only means of preser^'ing unim- 
paired, and of rendering most cfTectiial, the 
peculiar fundamental institutions of onr com- 
mon and much distinguished country. 

The lapse of the lust eighteen hundred mul 
tihirty-six years, has not been marked by nn 
trent more interesting to mankind, than the 
adoption of their national constitution by tlie 
people of the N'orth America^i States. Tlie 
affairs of men, like the phenomena -of the 
physical world, being controUed by Mfastni 



per time and in a becoming manner, to a f%- 



stora^tron and ^^rm establishment of their long 
lost priA-ileges. As long as this tower shall 
stand and this flag shall' Still wave — civil and 
and religious liberty, witt\ till their countless 
blessings, are . sure and safe. But leit the 
Amei'ican Imlwark sink aiul the American 
emblem fall — and witli them must perish for 
a thne, if not fol'ever, the dc*w"est rights and 
most chet-iHhcd temporal hopes of cliriAtian or 
'civilized man. Civil and religious liberty are 
indissolubly associated. One connot exist se- 
curely, if ai all, without the guardian com- 
panionship of the otter. 

Until both shall universally, prevail, man 
^n never attain his proper raiik in the scale 
^of beingj or his ultimate destiny upon earth. 
And looking, with either a (christian or philo- 
sophic 'eye, on the progress of events for ages 
past, we have some reason ibr cherishing the 
hope that our fiivored land is the preparatory 
theatre, and Attr civil insKtutions the initial 
means intended by an overruling Pi-ovidence 



mentalities progressively developed in th& on- for establishing, in all time toeojiie, and fgr 



ward course of an immutal>le Providence, en- 
lightened philanthropy looks baek oil the 
IfuAeran Reformation — the invention of the 
Printing Pres*— thedisfcovery of 'the Magnet's 
polarity — the transatlantic voyai^e of CoYum- 
iras— the discovery of America — ife colonisa- 
tion — ^the persecutions which contributed to its 
civilizatfon^and the ci\-il Revolution of "76,*' 
which liberated its northern hnif fh>m the do- 
minion of European priests' and monarehists — 
not only as aniong the <^au8C8, pre-ordained 
by a wise and" benigmint God, for the regener- 
atioB of man, bat as pioneers appointed by 
Heaven for leading the wa^to tffe Arit of civ- 
il and religions liberty, constructed by the 
people of Siese States, in 1788, forthenis(ilvds, 
and, as we hope, for all posterity. If this 
lastAiid'befll experiment for the consoMdatien- 
of human rights, and the exaltation of human 
dfstiny, *made and still progressing in an age 
and in B land nrost propitious tosuccesH, shall, 
like all that have gone l)cfore it at last itiil,' 
the cause of Democracy mnst be discredited 
and degraded in the opinion of mankind. But 
the simple fact that such an experiment ban. 
been tried in rtuch « country 'and at such a 
time, and has so' far succeeded, standi before 
the admiring worid a pyramid of strength to 
the friends of* equal rights; and the spangled 
banner of oikr Union, though waving yet alone 
on its peerless tof>, enconniges all men, of 
•t«ry comatty Aad cttme, to aspire, at » pro- 



extending throngliout the world, hunuin liber- 
ty, humaYi happiness, aiid human glory. The 
union and harmony of these eonfederate States, 
and the consequent {jrevalcncc of the federal 
constitution, are indespcnsable to the enjoy^ 
ment and security of our liberty' and peace* 
Por'both reason and history proclaim, as an 
axiomatic truth, the political aphorism of our 
whole country:— "UNITED Ae stand— DJ. 
VIDED wc fall!" ^ ' 

It is under the hiiiuence of siicU sentiments 
and such prospects, that we feci, in all its 
magnitude, thb peculiar great comparative im- 
portance to mankind of the rare and signal 
event of adojpting the (Constitution of the Uni- 
ted States. 

Thc.di8co\'cry of America was among the 
hjost memorable of human events, not be- 
cause it opened a new theatre for commercial 
enterprise and for the exquisition of forhnjc 
and of fan\e, but chiefly because it has led to 
other and c<^»sequential event* already most 
intcrcstmg, wonderful and ennobling': and, of 
th'c.'*c, the federal cou.«titutionof '88 is not the 
Wast important. Witliout this our Declara- 
tion of IndepertJlehdc, and the glorious Rev- 
olution which sncccedcd it, miglit, like similar 
agents in fanatical France, Imve been delu- 
sive, and have prepared our beloved coimtry, 
first foi* the wiW fury of anarchy and vice, 
and next for a domestic crown and tyrant 
chains forged by the ambition of some veue- 
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nited Chieftain or loving demagogue, and 
rivetted by the pen'citcd pa.sDions of Ills de- 



Indod Tictims. Our colonial fathci*s of the Wanhington, dictatorial power — and flic peo 



revolution, — hot contemplating ablolnte inde- 
pendence, but intending only to maintain their 
right, according to the British constitntion, to 
exemption from parliameAtaly taxation >>ith- 
out parliamentary representation, and to re- 
sist the pretension of Great Britain to supre- 
macy over them in all cases whatsoever at- 
tempted to be enforced by the stan^ act and 
tea duty, — institutod a Congress of rcpresenta- 
'tives from twelve of the then thirteen colon- 
ies, foi* consulting about thecoiiimon welfare. 
That Council, called ''the Pclcgates appoint- 
ed 1)y the g^d people,'^ and emanating of 
course, virtually, thpughnQto in every instance, 
directly and in fonn, from the popular w'ill, 
met, for the first time, in the city of Philadel- 
phia, on the 4th of September, 1774, atul ek- 
'irciscd supreme authorit;^, in the. name, and 
for the benefit, of tfi. the people of all tlio^o' 
colonies, aod not In tlie name, nor in the bc- 
' half, of the colonial governments. Pursuant 
to the recommendation of that assembly, a 
pongrdss of delegates chosen by the people o( 
the thirteeh United States, as the former col- 
onies were then for the first time called, and 
entrusted by jth^ir consti^ents with moro. def- 
inite powers of sovereignty, convened at the 
same place, in "Carp^Snter's Hall," in ^tiy, 
1775; and proceeded tQ prepare for a defen- 
sive war; and, on the 4th of^.cTuly, 1776, 
adopted 'Uie Declaration of Independence in 
the nam^, and by the authority^, of ''the peo-' 
pie of the United States," aildno'tinthe nam^ 
nor by the authority of the co]oniai govem- 
inents. It wai^ to put down tl^se govermnents 
and to sub^tnte others according to their own 
%vill, thitl the people of all the tlii^teen colo- 
*nies united and .announced, as their joint act, 
the equA rights of man and their determina- 
tion to maintain for themselves, to the utter- 
most, alt the privileges of independence and 
self-government. They alone had a r\ght to 
make that announcement — it was made by 
theni and for them alone', and for aU equally 
atid \n common,^|ind AVas nobly mi^ii^talned 
by them, under the panoply of approWng 
Heaven and the standard of their 9wn union, 
in, the same cukuse and for the same end« The 
Declaration of Independence was, therefore ,. 
not only a popular, but a national llct — thq 
Revolutionary war was equally national — it 
was carried on under the auspices of t)ie con- 
tinental Congress until 1781, when the arti- 
cles of confederation were adopted bj- tie 13th 
Stfttc, Maryland— and the Treaty of 1783 wfts 
made with the United Stittes, as one nation, 
and acknowledged t^cir indeptendenee, as one 
United Republic. In the mean lime, each- 
State had, for itself, established a distinct 
government for purposes altogether local. JivLt 
the general Congress regiilated all affairs 
common to all as one struggling and' united 
^mmumty. ^Hiif national council exercised 



supreme national sovereignty even to the ex- 
tremity of delegating, at one time, to Geifcral 



pie of all the States, having confided plenary 
power, not only acquiesced, but never, in any 
instaiK*ej( claimed a right to control the author- 
ity" of the common head, nor ever arrogated a 
right to secede or to make a separate peace. 
Biit jealous, as well of central ai« of foreign 
power, and sensible of the importance of de- 
fining and limiting federal authority, tiie peo- 
ple finally adopted the Articles, of Confedera- 
tion which hivd been prepared, principally by 
J^. Fnmklin, as early as^ 1775, but were not 
unaniinously ratified imtilthe year 17§1. That 
form, of association was also the ..offspring of 
the. popular will — for, although it "was approv- 
ed, in form, by the respective State Legisla- 
tures, it derived all its authority from the 
sanction of tlie people— because their repre- 
sentatives only acted out their will and had no 
pow^r to bind them ^yithout their consent. 

But the Articles of Confederation were, in 
efiect, as well as in terms, nothing more than 
a treaty between States, each claiming to be 
free and altogether independent. Though it 
stipuli^tcd tliat each State and the people of 
each State should be bound by the authorised 
liQts.of the feden^l Congress, in which «acb 
State, large or small^ had one and but one 
vote, — yet it not only conceded power totally 
inadiequ^te to &e purpose of a superintendix^ 
anil controlling public authority, and declared 
that the Congress should possess no otiier or 
greater poiyer than that wliieh was expressly 
granted — but it mother created nor delegated 
any one of the essential^ faculties of gorem- 
ment — Cougre&s mighty to a veiy circumsorib- 
ed extent a^v^e, recommend, declare^ uige 
and entreat — but it.ooi4d, by iti^ own mewM 
or its own power, enforce nothing. All its 
acts were addressed to the Confederate States, 
as inflepende^t and aksolute sovereigas — they 
wevo not addressect to nor c^uld they directly 
operate upon the ipdi-vidual people or a^y on^ 
citiaen of imy one of tlie ^States.; And the 
federal functioBaries, h^ neither judicial nor 
executive .aute^ty— each of which/ is indes- 
pensablo tp the existence and the idea of sov- 
ereignty or government. ' . • 

Government is the body of oqnstitjnteil pul>> 
lie authority possessing the tight auid the pow* 
er to govern. To govern ^eces9ax;ily includes 
not only the. right to prescribe tlie. rule, b«t 
the authority and power .a^o to enforce it. 
Without both attributes, itmre is, in fact, no 
^gnlar or established government. To an- 
uouncQ the pubUc will eijid compel ^ obser- 
vance of it are t^e inactions of gov^mmeAt. 
The public will cai^iot ))e LAW unless the 
body politic, w hose ni^l it is, Has a right te 
enforce it, agaiQst^the resisting will gf.^ny 
citizen, or of any constituent part of the ag- 
gregate community. And, consequenti^r^ .tkf 
Uie articles of Confederation delegated none 
of the efiioient f^ultiet of goTef«meiit» vthe 
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Menil, dopendng w>n the mil g/f ttneh State 
for its duration BMd llaI1Bonj^ and d<Sstitiit« of 
any ocmant or inherent conservative pdneifile 
09 ppwtr whatsoaV^r. Such a lotton — if union 



whidiy when it accun^d, wai^ in'kself, a 
grieToiis evil. For had not ttie (junfbdaration 
been altog^er necvcloM, tmr ]>rckont consti- 
tution may never hare been adopted^ and the 
ultifisate and prbbably not remote coosequen* 



it oonld be called-^ould not long exisfr^-and i ces would have been disastrous. But the* pal- 
eofuld not exist at all in peaqe and eonoord. , pable and total inadequacy of an ideal got- 
The emphatic history of the sWt-liiwd cotf- teranient pnaMed the enlightened and diBint«r>- 
federacy of the States furnishes abmdant and ested patriots of tliat' day of gloom and dte- 
melancholy proof of this truth, In itself ak- pair ta mge, judt before it was too late, 

most self-evident. * *'-"' « . i - 

As man, however pure and wisc/ is very 
fallible, and as ^^the heart of man is deoatful 



above all things and desperately wicked," it 
is necessary to his own weliltre, no less than 
to the peace and security of his fellow men, 
that he should be subject to civil rule and oo* 
ercion. .And the uncontrollable self-will pf 
sovereign States is as incompatible with tlie 
effectiYeness and durability of a federal uniiHi 
instituted for the common welfare of the 
whole, as tiie natural independence of individual 
man is, to the prosperi^, security, or even 
existence of a society of men organized for 
the benefit of each and all. In each ease 
and as much in one as in the other, the .com- 
mon will and the common interest must pre- 
vail, and the whole must possess sufficient p6w- 
er to control every part — and consequently, 
the law of the whole must be the pariunowit 
law for each constituent member. Were not 
this self-evident, we might find apposite and 
unanswerable illustrations of its truth iu the 
history of all mere confederations among sov- 
ereigns — ^and especially in thatof theAn^y^^ 
donic Council — the Achaean League^ whldf 
approximated more nearly the ehaaacter o^ 
practical govvrnmentr-^Q lielvetie» the .Grev- 
manic, and the Belgic Confedeivciesi also ex- 
hibiting the semblance Hif poUtioal •po'wer'~* 
and more especially alflo, our own Articiea of 
ConfedjBradon, which*only deliaeaC^d the shad- 
ow of a he^ieaabody, without power, gv^ 
stance or life. 

No dispassionaite and enUghteued maB,;Qan 
contemplate die annals pf our oonfed«t«tion 
from 1788 to 4788, without leeting a thorough 
conviction that, had not a more vital and all- 
dent syatem be^n substituted for the Articles 
of Confedemftioii, coinsoUdation or dissolution, 
sod eopseqnent de8potism» » som^ of its kfiifa 
fovmS) would have speedily and certainly £oU 
lowed the imbedUty) anarchy; jaalQasy,.6olU- 
sions, and distmstSy which chmeterized that, 
short, bnt mo6t ai|rfnl*and events period 
which intervened the Treaty of Independence. 
and the adoption of tho Federal Constitution. 
An^ our own waning his tory portrays, in no 
fiUse colors, the heceseary eflfecte of a natural 
caaa^'*«-the li&ljassneas of the confedei^ation,; 
wttbont an inherent spark of vitality ,or prin- 
ciple of cohesion. 

And hare we have another and striking ex- 
erapliileadon of the aphorism that, in d^e in- 
flcmtabla dispensations jbf Frovidanea, . the 



tmcoessfill appeals to the understaiidhigs of a 
majority of their coimtrymen of the thirtefsn 
confederate State?, - in 'fovof of the absolute 
necessity of adopting a c6nnnon Government, 
armed with authority sufficient for preserving 
union and domestic ofder, and for maintainbig 
the external, right* of aH the States and of 
all the peopiC) as one undivided nation. And 
hence that, which was caase of mortification 
and. Alarm to otirprcdeoc8Sor8)may be ground 
of joy and gratitude to us. 



T))c confederate Congress had pow^r to de- 
clare war, but none to carry it gu — ^powor to 
make treaties, but none to secure the observ- 
ance of tiliem-<-p6wer U> appoint embassadors 
and oCior diplomatic agents, but none to pay 
tliem.onc farthing; sad to borrow money, but 
none to cn^m'e^payment. In fine, power to 
saJF, but none to iyct — a nghf to dcdai'e much, 
but no authority to do any thing' And, there- 
fore, even the troa^* acknowledging tl^eir in,; 
dependence was not . executed • by all the 
States; ancl Congress, though it, made the 
treaty^ had no powe)* to compel the. ful^lment 
of ItH stipulatioii»-^ecause i^othing thf^t fed- 
ert^ authority recommended oonld .1^ enforced 
1%'ithoAt the inter\'^ntion and sai^ction of ev- 
ery j^o^creign State; and wlienerer any such 
recommendation was ' effectuat(^d, it was done 
by. state And .not hy federal powcr«\ If this be 
government It is that kind only which may be 
imagined. to ^xist when every citizen of ^very 
S|ate shall, in every instance, think rightly 
and ^et rightly, witl^out thp fear or coercioo;! 
of civi> Law; and then no government will ha 
necessary, or can exi&t othenvisc than the- 
Of eticaUy p»d passively* 

Xke necessity of essential ronovattpn and 
even radical • lia-ediflcation was^seen and feh 
by WASHINGTON and his compatrioti^ 
and the following sentiments Arom hia hallow^ 
ed and oracular pen were aUor theurs:^-"It is 
indispemabla to the happiness of the individ- 
ual States that thetfe should be lodged some* 
Where, a enpreme power to regulate and 
govern the general ooneems of the confederate 
republic, without which the uniou cannot be 
of kmg duiatiem'* ^'Whatever measures hBve 
a tendency to dissolve the Union> or contribute 
to violate, or lessen the sovereign authority, 
oi^t to be considered hostile to the liberty 
and independence of Ameriea,, and the anthora 
of.theip treated acoordingly.'' And for the 
purpose of preservhig the liberty of the States, 
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diMOlflMe .111U61} of tlifi States midor onft f«d- 

Aae^alyM .1781, Folatiah Webster, hi an 
able pamphlet demonstrik^ the }A9vMaamcy 
of the ftr^k^eflof. <;o>ifederatif9i>.a&d suggested 
a Contiiv^ii^ Convention for improving the 
iastrument of. Unions In, 1782: Aleociuider 
Hamiiton urged tike same thivg, with objects 
zatiber more esKLplicit. In 1784, Noah Web- 
ster, in one of his miscellaneous publieation^, 
pmposed tbO' adoption, of *<a new sysiem of 
fovenunent, whidi should aet, not on the 
8tate^> but directlj on individuals, and vest kk 
CoQmss foil power to <;any its laws into ef- 
fe^^t*'' ISo far as we know this was <Jie iint 
pxopesition for a sepreme national govenuBeiit 
— a oons^tntioB of national sovereignty inr 
stead of a league among sovereigns. Bat 
of](en afterwaids many illustrious citiaens <ii|g- 
•dthe same, tfaiqg. In. April 1787, Jataies 
Madison, in a letter to Edmond Bandelph 
said: — ^*1 hold it fen: a fundamental jpointt^t 
an individttal independence of the States is 
utterly irreconcilable with the idea of an. ag- 
gregate sovereignty, I ^ink, at the sa^o 
time, that a eonsoHdation^bf the Stat^ Tnta 
oiie simple republic is not tess unattafnablb 
'than it would do i^eiCpedient. Let it be tried 
fhei^ whetheir a^y middle ground can b'6 taken 
which will at once support a due supremacy of 
the national authority^ and leave in fofoe the 
local authorities, so far as thdy can be subot- 
dinately us6ftil. Let fli6 Katioiitel Qovermnent 
be ariacd with positive and complete aufhori^ 
in all cased where uniform measur69 are nec- 
essary, as in trade, &c., &«." This wa*, 
proba'My, the iirdt Recorded proposai of a 
Constitution of a General Goventment, 4ia- 
tional and siq;»reme as to all national Interests 
and federal also with loeal supremacy in the 
States to the extent of cohcems e^elusi'v^ly 
afibctiug each State seperatcl^ a!nd alone. 
' As sopn as the Federal Convention was 
organized, Edmund Randolph, as thd selected 
organ of the Vireinia delegatioii, submitted 
-^e following as tie foundation on which the 
Convention should buil^: 

<'l. That a union of the States merely Fed- 
aral will not accomplish the obj«ets>propdsed 
by the Articles of CevfederatioDy-namely, 
common defence, security of liberty, and- gen<- 
oral welikre. 

**2, That no treaty or treaties among the 
whole or ^art of- the States; as individual sov- 
ereignties, would be suffieieat. > 

<^3. That a National Government ought, 
to be established, consisting of a sapreste: 
Legislatiye, Executive, and Jufidary,^' 

For himself, his csolieagues^ and his State, 
he made an able speech eXplakiing their pw>: 
poses, and vindicating the necessity of a 
Government, in lien of a Leagoe-HL National' 
Government operating supremely on every 
citizen of the United Btvtes, instead of a eon-i 
l^deratioa of State sovere^ntlee, wiliioac. any; 
oomnon sovereigaty oYer tbem-^-aGovnumevti 



armod witkpow«r in the highest p^Maal i 
and' coextensive tfith ^e oliiiecta and inter- 
ests of' the Union. And, in ansyrer to an en- 
t}uiry-by ona member, aftd an objeetkm by 
aao^r, he -aad .several other meiabeia made 
concurrent explanations, each as the f>Uowbig: 

Govemem: Idorris explained the disttnetian 
between a Rederal Union and a Natioaal Su- 
preme Government — ''the former being a mart 
compact, resting on the good faith of the par- 
ties — the latter having a complete and com* 
pulsivo operation. He contended that, in all 
commuuities there must be one supreme power, 
and one only." 

And George Mason, of Virginia, observed, 
not only that the confederation was deficient 
in not providing for coercion and punishment 
■against delinquent States, but argued very co- 
gently "that punishment could not, in the na- 
ture of things, be executed on the States col- 
lectively; and that therefore such a Govern- 
ment was necessary as could directly operate 
oki individuals." 

Upon such explanations and arguments this 
Virginia programme was adopted by an al- 
most unanimous vote — Connecticut alone vot- 
ing against it! And the Constitution, as 
adopted, is but a proper amplification and wise 
organisation of the principle thus planted as 
the tital germ, 

Tlfe confederate Congress having, without 
sittcess, urged the States to delegate to it 
some power over the regulation of external 
commeree--^thout some unity and uniform- 
ity la which iSiere could be no union long — ^the 
liegishUure of Virginia, in January 1786, at 
the instance* of ' Janes . -Madison, appointed 
eonlmissiOBeTS to meet sknilar Apresentatives 
to 'be appointed in other States, in compliance 
with a request' previously made bv tiiat an- 
cient Go<nmotawealfb^«ith antfaonty to con- 
kit reqpecthig the peepriety of adopting some 
onifoAnr .system' of commercial aegidation. 
And accordingly comraissionefft -from New 
York, New Jersey, Penns^vaoia, Belaware, 
and Virgiaiia, met at Anifs^lis in September, 
|766«>-4md reeommendei a eenven^nof re^ 
ptieseniatives of aU the States in FhSadelpbia, 
in May, l787-^**to devise such Anrtller provis- 
ions as skallappear to tiiem neeessary ta rea- 
der vthe CoBatituttoB ef Ibo fedetjal govern- 
ment adequate to dre exigencies of tiie Unlom'' 
At the time fhns > designated, tiie repreaetfla- 
tires of twelve' States — Bhodo Iflaad dedin- 
ing-^-assembled iiT Fhtladel]4ua, end, after 
much diffleulty and mutual 'coneession, agned, 
on Ihe-t7th of September r797, to reeommend 
the adoption of the present constitution, to 
^<be' laid' before the United States in Cbngress 
assembled"' and afterwards to be submitted to 
a convention of Ilelegates ^chosok in eaah 
State by the people thereof, under a recom*- 
mendation of their Legtelature-ftr lAcir assent 
and vattfioatioii." And the People in Caafftxh- 
tibn, as'the 4»niy Ime' loreveigaa, whb bad a 
,rigbt thns to )Mty did sattfy it^ and tlieivby iaot 
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Hftrted te it ftU it« Mithovity and ,ail its lif«« 
The federal convenkion, at the chyse of its 
patriotic and aveiafttl delibeiratiQiW) •addressed 
to the people of the several Btates, a memor-i 
able<Qommimicatioii. signed by i^ presideD|> 
(j«orgs Wvshipgtoiiy coQtaiiimg aiqoflig other 
sentiments, the following: <'Itis obirioTvljAin- 
practicable in the federal gOYemiiMBnt of ^ese 
^tes to secure all right of independent ^y- 
eteignty to'each, and yet provide ks the inter* 
est and safety to all. Individuals, entering 
into society, must give up a share of liberty 
to preserve the rest. The magnitude oi the 
sacrifice- must depend, as well on situation imd 
circumstances, as on the object to be obtainT 
ed«' It is at all times difficult to draw, with 
precision, the line between those rights which 
must be surrendered and those which may be 
preserved; and, on the present occasion, tliis 
difficulty was increased by a dificrenco among 
the several States as to their situation, extent, 
habits, and particular interests. In all our 
deliberations on this subject, we have kept 
steadily in our view, that which appears to us 
the greatest interest of every true American, 
the CONSOLIDATION OF OUIi UNIOiJ, 
in which is involved our prosperity, felicity, 
safety — ^perhaps our National exUtenee. Xlus 
important consideration, seriously and deeply 
impressed on our minds, led each State in the. 
Convention to be less rigid on points of info- 
rior magnitude tiian might have beon other<' 
wise expected. And thus the COJfSTXTU- 
TION, which we now present^ is the xesult of 
a spirit of amity and of that mutual deference 
and concession which the peouliarity of our 
political situation rcrideved indiipensabW^ 
After considering th<» report of- the coxmention 
Congress resolved UBanlmously^-T-'^that th« 
said report, with th6 reso^tioas and letter 
accompanying the saape, he transmitted to |h^ 
•avezal Legislatures in o^der to be submitted 
lo a Convention of Delegates chcwen in each 
State by the PKO]^^L)i; thereof, in confonniiy 
to the resolves of the Convention ^de.and 
provided in that case." It was so submUted 
to tlie people of each ^to in their original 
sovereignty in Convention, and wb« thus/rati^ 
lied and adopted, by tlie ' <;;onstitiien^^ body of 
ea^hState^as aibrm of government binding 
each State and evel*y .citizen of -every 
State. . As each state possessed a separate 
local so%'ereignty, it was, of course necefsary, 
before any portion of that sovereignty conid 
be transfensd to a common repository so as 
tQ establish a general gi>vemment, that the 
people, in their political charai&ter as the con- 
stituents of their several States, should deKb- 
erata ao4 dec^de^ ^uik m^ finr himseH*, a^ 
the majority of the people of each. Stdte for 
their own ^stinct comn^unityv. And just se 
the constitution was oonsidored ;uul adopted; 
aody therefore, the ratiflcationf though neces- 
arily federal, was also as necessarily popnltf 
snd national. Addressed |o the poopio df 
each. State, and ado{ktcd by the people of each 



State^it was, Whan completely ratified, like 
ib» Declaration of Independence^ the joint 
and several aet of th<> people of ''the United 
StateS)*^ jointly and severally obligatory upon 
all thexitisens of every State and each dti- 
ixep of the pnitoA States. In th^r natutal 
personal rights the people made it, and no 
other human authority eonld have made it. 
Its aathoritative • voice is *'we ^ the people of 
the United . l^tates'^-*''OFdain and establish 
this Constitution^" Ac. 

Independence was declared, not hy the sev- 
eral States, tand each for itself, nor by the 
people of each State separately for themselves, 
but hy the people of the United States, coa- 
lesced spontaneously into, one national body. 
The revdiutionary .war was earned on by tfae< 
people «f all. the States in one united band— J 
Independenee m'as acknowledged, not to tlie 
States severally, but t^ the United States as 
one nation — and the fi^deral constitution was 
adopted ^r the same American Kepublic> 
styled "the Uni^teiji States." Since the 
day on wltich Independence was declared^ no 
one of the confederate .States was ever, for 
any external purpose, .or in the true and full 
seijise of national existence, recognised as a 
nation. In fyreign intercourse and all foreign 
relations, they, altogether, con^titutetH>ut one 
nfition. And), althongh, for all the purposes 
of local govemnients, each State has ever 
been a seperate and independent body politic, 
even as to its Co- Staters y^** to the extent of 
alt domestic interests common to them as 
confcderatcii, they have never, in true theory:, 
been hidependen^ sovereignsr-but each has 
been only an intregal part of the common 
sovereign — the whojo united into one consis** 
teiit maadof aggrOgxtte authority, with but one 
naitie^ one head, one' will, and oilo single body 
of co-operating powers. 

In Chi0hohn*9 Esrt, tt. The State ofOe^rai^, 
(Ut Pet: Cgn. Rep. 635.) Chief Justice Jay, 
a Statesman ftnd Jurist of t]ie Revolution, 
said:^— **The revolution, or rather the Declara- 
tion of Independence, fbund the people al- 
ready united for general purposes, and, at the 
same time, ptovid|ng for their more domestic 
,concenM<, by State Conventions and other 
temporary arrangomontfi. ^rom the cro^vn of 
Great Britain, the sovereigiity of their country 
passed to^ the' people of itj — and thirteen sov- 
ereignties were eonsid^rcd as emerging from 
the principles of the fovohiMon, combined by 
local iDonventence and considerations. The* 
people) nevertheless, continued to consider 
themeelves, in a national point of view, as one 
people^ and they eontinned, wlthont intermp- 
tion^ to manage their national concerns ac- 
eopcRngly. , 

In Paihttlkw, v§.'Doane, (1st Fet. Con. Rep. 
21.) Justice Patters6Q, an eminent cotempo- 
rary piiblieiBt, used the following language: — 
*f The danger beinji;. imlncnt and common, if 
became neoessaty fbr ^e people or colonies 
to «oal«ice and net hi concert, in onSer to di- 
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Hrt rtio '.gttlreriiifr "8t«m. Thoy ifcmrdjnjrW imrehtJil iroicc, of '**W1C TWB PVinPljT OF 

grwr mti» tiaioD, ftntl foraifed dim jv^ea* ttolitf-j tHE UWTTEI) STATES." 

C«l body, of which Congr«f«s was th^ rtirer thig Thf iiiridw of The States niid o^ fhe l>(*op!r, 

prinpipio an<l*o«h'» ^♦Tho tmth f«, that th^ ^th6l^^, fn tlicm-y, ah\iiys parfly Federal an* 

States, indivtduaHy, ycxtvc tun ^aibwn-iior rec- 

6gmeed as t»orercigii by foi^igit ■natirmi), noY 

are thfly uow-." . 

iVnd, in W«fe, 0». itf^n, (l« Pti.C^. 
Hup. 99«) Jiistice Cbaae,' alw a dtetitigiiished 
jqdge and a co«laborar nitbo formation of the 
Federal Constitution, gj[>eaking of tb« period 
from Septoq^r; 1774, t a »March, 1781, aaid 
— **It aiipcars to nie, that the- powei* of <Ort- 
j?resB d«rin)^ chat whotp ])oriod, '^ \w*r(» ddrivod 
from tbo people they reijre^ienteid; ckprcHsJy 
given through the m'odlnin<if their Htatc Con- 
v«ntiona or State Ji.e^iftlntTfrc; or tfmt, after 
tliey were oxorcised, thoy wor^ limpllcith^ rat- 
ified by the ac^nicfJTCiiw airrt o*^edioiM»« rif flif 
people." « 

The <lf>ctrinei» cotitiiiried in tli^ foregomg 
{(notation^, !<<^cm too ol>1-idii.s"to rrquiiV the 



Hid or argument, M)r uf any other authorily 
than that of tFrelr oo-n intnn.sic pnT|>rrctr mid 
ji€ce8f(Ar>' tmlh. The bitth nf jlifi ruion and 
that bf thtp several Stntcs wei-c viiiiultancou 



pattly NadonftK ^rnj*, iicvtrtheVesa; pri^ir td 
the adoption of rti^e present Constitntibn, al- 
together Fcdwul ill its practical operation. 
Wajitingj until then, a controlling nfltionaf 
power, it did liot possess the inherrtit t'acnltS' 
of %«e1l-pro»€rvation, until it \ras imparted by 
the pe^le in tliat great Charter of American 
liberty and security. Although, prior to that 
signal event, a Promethean spark' had ghen 
it the delusive j^cuihl.inco of f\\\ artificial vi- 
taKty, xiit, it was helpless and exanimate, un- 
trl then the sovereign people of all the ^^tates 
breathed into it the pure breath of life, Avhich 
«il6ne enables, or could enable it to live, and 
nioie, and enjoV a self- sustained r.nd health- 
ful existence. * 

Foreign force an<l oppression having j)i'0- 
diiced Indepcndertce, internal weakness and 
dlsO([»rd induced the adoption of the Federal 
Constitutfjui. Thirteen sovereign States, nom- 
inally united by a fragile C'onfederntion, witli- 
oiit Urttiomil i)ower, presented but the sha<low 



And there never has since been an ihstaiU, ^' {?overnment, merely Ttopfffn, and altogether 



wh<w tlio Stages coHectivciy fiave uot, for nii- 
tional objet^ts, Hcted'as oiit^' «inglV tSt«te;^aJi(l 
been kn6^vii artd chamcteHzett ns **tha l^'nitcd 
States." •' • 

Tho people who made the fevera.i jj^^ttue-s 
also made the United St*iti?s-^tlic Jirjiit for lo- 
cal, the la^t for national Tiur-poHus, Auithc 
iame people who establisjicd, ai^l ,who aloiic 
could have e.stablishe<l thpir State irovonuncutw* 



inwlequate to any one inirpose for which it 
was^ established. '-To fonn a more perfeet 
^mi(m, e»tah]irth justice, ensure domestic tran- 
quilH^S «nd sectire the blessingji of liberty," 
it Wa«» necessary to con^ ert the shadow into 
the 8U>>!«iaQcc of au actual and efficient na- 
tional . GO VKHNMKXT. This could alone 
hAvc'l^en done* by the plastic i>ower of the 
entire p^op^d;. and re<}uired tlie consentaueoug 
efforts of airtheir intelligence, iind patriotism 

as 
a.s 



not only with reaysou, .and nsht, au>l hi.stor>% 
but also witli the principles gf tlie. Declara- 
tion of IndepcndcneO and of tlie )lcyoIntiou, 
Independence wa.«J dp imed. by tlij?. people of 
the United States as one entire ma.'js^ cutitM 
to tho same lighM— etjual liberty to »U1 at 
once' was achife>-ed by their uuitid^ counc.jU 
and common efibrts; and thcJf Federal .Cou-.i 
Ititntiou, for the (jovernmcut and security of 
each, was tlic concuncnt j)ict of tb^ W'bolc. . 

Thus the Liberty, and-tlto ijnion of the 
people of the States, have ever been, co-ck- 
Utcnt and iudi^solubly associated, as the body 
and «oul of o<io vital, spbstauti*i, coinprelion- 
fiive poliiical bein|r, of the dame ijopiilar pa- 
rentage, conceived at ^iCMsamc time, emit in 
the aamo nn>trix, nnrturpd by the ^mte eojn-: 
monHood, jMissing tlii-ougii' tlie same ^tv 
travail, brought forth and legitimated by the 
same prucefyi aijwl at (lio 'wu«o time, auljjaeled 
t6 the flame pupilage, proterted by tlie ^aiac 
guardianship, and finally, at tlicdame mcmor- 
wblc epoch of 178^ mat^ire^l. hito jnanhood, 
CPtablished in roi^Mst ^igor, aud^^ iike Jiicoh's 
sons, blessed by tlip wnys \m\i\ imhI tbis same 



practTci^blo and niost elftctual niode, by rtie 
adoption o^the Federal Constitution^ M-hich; 
as A very gciieraV afialysis of its nature will 
f*how. ha^ consfmcted }\ riaUonal j^overnment, 
p08se««sinfi within itself all the fhculties necc*- 
sar\' for preserving ihe Union and existence 
of tliifr 8ttrte?«, -^ecilring the iibetties of the 



people', and tfiaintainlnjf* pence at home ftiid 
mdcpcttdcn^e abroad. 

• Aeoordiftg to iti literal and p<^ulai* iihiwrt, 
and the most appro\'ed definition of Lexieog- 
repherfl ajuT Pdbircists, a' jwKtical Constitti- 
tion is- aforAjj. of ^'overnmont instituted for 
organizing 'a civil commum'tv, and defining 
tWe manner in- which its' public will shall ^e 
cxpreStsed or ft* 'public authority Tinfbrcc<l. 
Oovcmment is either speculative Or prt^tltltl, 
and ^iferafly both: the^ fi^stis the boitf of 
<)n-gauiz<Hl pubtfc lintliork)', th6 fatter is' "the 
flfctunl oporaffon of t\^ higKfcst i)oi^iC4i! pow- 
ers—the on« beinjjr thtJ fttrni, the oVhdr the ac- 
tion of Ripi'ejne ««W'll anthoritj-. 

Then the great AmtriVan dianer of 17?!^, 
nukstlie deemed, hi fovm, and in* power, a 
Rtruhtnce of go^Tmment, national, "* inde^id- 
ent^and Kttptieme,«-^an dtgatiicTjiw ^r all the 
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people of ftU the States, imposing a personal 
and paramovnt civil obligation on every citizen, 
and poisesiiBg an inherent and adequate, pow- 
er of self-preservation and cannot, consistent- 
I7 with its style, its piovkions, its origin, or its 
objects^ be considered a mere treaty, or league, 
or compact, between sovereign States, and de- 
pending on the faith and interpretation of each. 
contracting party. 

On its face it is announced to be a **CON- 
STITUTION," and it delegates and organ- 
iiesallthe powers necessary for a supreme 
popular government of the United States.- 

The language of the compact of Confedera- 
tion wa»—" ARTICLES of CONFEDERA- 
TION between the STATES of New Hamp- 
shire, Afassachusetts," &c— "Each STATE 
retains its own •owreii^aiy," &c. — "The Uni- 
ted States hereby enter into a firm league of 
friendship," &c. But the style, and origin, ajad 
ends of ihb Federal Constitution are Sius an- 
nounced--" We, the PEOPLE (not the States) 
of the United States, in order to form a more 
perfect union, ESTABLISH justice, J^N- 
SURE domestic tranquility, provide for the 
oommon defence, promote the general welfare, 
and SECURE the blessings of liberty to our- 
selves and our posterity, do ORDAIN and 
ESTABLISH this CONSTITUTION for the 
UNITED States of America." 

The first was evidently only a Confedera- 
tion between sovereign States, without any 
common power or arbiter. The last is as ev- 
idently a union of the more sovereign people 
of all the States, under the standard < of one 
National Qovemment, to which they transfer- 
red, from their local sovereignties, all the 
powers necessary for govemipg*^ themselves 
with supreme authority, to the full extent of 
all the purposes of the Constitution, incjlepend- 
ently of the local power or sanction of the 
several States. 

Such is the essential and necessary difference 
between a Confederation of States and a Fed- 
eral Constitution for the people of the United 
States. The one is a treaty between sovereigns 
-^the other is a National government, above 
the local sovereignties, and, pervading the 
united whole of the people for all the ends of 
their union, is the only sovereign i^ithin the 
prescribed sphere of national authority. 

Is there not a constitution of the United 
States? Is not that Constitution a form of 
goTemment for the United States'? And can 
ii then be a lifeless form without power to 
govern, or is. it not, in action as well as in 
idea, as it must be to be a government, armed 
with sufficient power to coerce the citizen with- 
out the consent and in defiance of the opposi- 
tion of kie State, and thus to][maintaln all the 
just rights of a National Government? It is 
not a government at all, unless, throughout 
the United States, it is tlie highest, and, to 
the extent of its exclusive authority, the only 
political power. For, unless, to the extent of 
the objects fiur which It was. instituted, it has, 
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as long as it exists, supreme and independept 
authority over those upon whom it operates, it 
is not, in any intelligible and pr^tical sense, 
a Government. That which governs must, as 
long as it has a right to goVeru, have author- 
ity to coerce those whom it may govern; and 
must, therefore, be the highest political pow- 
er, and consequently, must be politically irre- 
sistible. The Constitution . of the United 
States, as to the national concerns embraced 
by it, is just as supreme as any Constitution 
of any of the States can be as to local affairs 
exclusively within ite scope. The one is as 
much a fundamental LAW as the otlier, — both 
emanating from the only ultimate sovereign— 
the constituent people; that of the union being 
established as tlic supreme law for all the 
people of all the States, as one nation ibr all 
international purposes, and that of each sepa- 
rate State being made for regulating rights 
exclusively concerning one State alone or the 
people of such State. An organic or funda- 
mental law lieing the immediate offspring of 
the people, in their natural right, brought into 
being for controlling all delegated power, and 
even the power and will of the people them- 
selves as long as it remains unchanged by 
them, must be above all legislative authority, 
and equally above even the popular voice, 
when inconsistent with it. Neither the Legis- 
lature, nor any portion of the people, nor 
even all the people of a State, can, authori- 
tatively or nghtftilly, overrule, or suspend, or 
resist, the fundamental law, as long as its ex- 
istence is acknowledged. The people may 
abolish or reform it peaceably, and in the mode 
permitted by its nature or its terms, or may 
overturn or abolish it by force, or^ in other 
words, by revolution. But,' whilst it exists, 
its authority must be supreme and irresistible, 
or it is not what it purports and was intended 
to be — a fundamental law. The Federal 
Constitution, to the extent of its i)rovisions, is 
thus fundamental and supreme. It was made 
by the people, not by the States; is subject to 
modification or abolition by the people alotie; 
operates on the people directly and individually 
and not on the States or through the aigency of 
State authority; and belongs to the people of 
all the States, as one common and entire mass, 
and net to the several States as separate and 
corporate bodies. It cannot, then, be subject 
to State power or State will, or even to the pow- 
er or will of a majority of the people of all 
the States, except for amendment, or by revo- 
lution. All this is undeniable, if there is a 
Constitution of the United States, and that 
Constitution be a fundamental and supreme 
law of all the people of all the States. 

But lest there might, in this respect, be 
ground for doubt or controversy, the people 
have expressly declared, in the Federal Con- 
stitution itself, that t7, t^ well as all laws and 
treaties made under its sanction, shall be "the 
supreme law of the land'' — any provision in 
any State Constitution or State law *to the 
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contrary notwithstanding." Then, if even 
a provision in a Constitution of a State, re- 
pugnant to the Federal Constitution, is void, 
how, or bj what peaceful and authorized means 
can a State, or the people of a State, control 
or resist that law which is thus sepreme over 
allt 

Moreover, the people, who alone had the 
power, have not only organized a National 
Government, but have endowed it with all the 
faculties, and have delegated to it and taken 
from the several States, all the powers neces- 
sary and proper for maintaining supreme and 
irresistible national authority. All the attri- 
butes of the highest political sovereignty arc 
reducible to three functions of power — the 
' Legislative, the Judiciary, and the Executive. 
And the depository of thc«c three is undoubt- 
edly a political sovereign. Now the Consti- 
tution of the United States, not only delegates 
to the General Govermnentall national powers, 
but organizes those powers, and distributes 
them among three separate and co-ordinate 
classes of functionaries, and declares that the 
' Judiciary power.of the United States shall be 
co-extensive wiib. the Constitution, Treaties, 
and Laws of the United States, so that the 
General Government shall not have to depend 
on the uncertain and diverse, or partizan inter- 
pretations 6f its Constitution, Treaties, and 
Laws, by State tribunals; but has the right, 
without which it could not be a GOVERN- 
MENT, of upholding and enforcing its own 
laws, through the agency and according to the 
judgment of its own independent Judiciary. 
It is the nature of Judicial power, that^when a 
court of the last report finally decides* a case 
over which it had jurisdiction, the decision is 
conclusive and irreversible. The only appeal 
from it is to arms. This conclusiveness is 
necessary for peace, certainty and confidence, 
and for the uniformity and stability of law 
and of justice. If, while the Ccmstitution 
lasts, the will of a majority of all the constit- 
uent people be the supreme law, &en the Con- 
stitution itself is a delusive shadow, altogetli- 
er unnecessary and unavailing. 

The only object of all our Constitutions 
was, to secure the minority against the power 
of the majority, the weak against the strong, 
the humble against the exalted, the poor 
against the rich; in fine, every isolated citizen, 
against the combined will and power of every 
oSier citizen. And that end cAn be attained 
only through the instrumentality of an en- 
lightened, firm, and impartial Judiciary, whose 
peaceAil and noiseless award shall still all 
commotion, and awe, into submission, all op- 
posing power. Some single aod - ultimate ex- 
positor of the Constitution aiid Laws of the 
United States was indispensable to their proper 
efllcacy and prevalence. For want of such 
•an umpire, the old Confederation was a rope 
of sand. And, therefore, the people, anxious 
.tomakA any sacrifice necessary for preslsrving 
4beir common liberties, adopted a Conttltntloii ^ 



in lieu of a League, and imparted to it Hie 
power of self-preservaUon, without depending 
on State authority, and in defiance of State 
opposition. As the Constitution and Laws of 
the Union are the Cbnstitution and Laws of 
all the people of the Union, thi^t cannot be 
constitutional or lawful in one State, which is 
unconstitutional or unlawful in any or every 
other State. But this would be the ease ite- 
quently and inevitably, if each State, through 
its Judiciary or otherwise, had the ultimate 
right to expound for itself, or 'nithin its own 
borders, the Constitution and laws of all the 
people of all tiie States. 

Neither the union of the States nor the au- 
thority of the Constitution and laws of that 
union could be maintained without a federal 
Judiciary with juriedietion over that Constitu- 
tion and those laws, nor unless the authorised 
and ultimate decisions of the National Su- 
preme Court should be final and conclusive 
every where within the limits of the United 
States. The constitution constructs a limited 
government. If the Legislative department 
transcend the prescribed limitations, its acts, 
so far, are not laws — but are without any au- 
thority and utterly void. Who is to declare 
them void and prevent their enforcementV — 
The Judiciary; because that is the appointed 
organ of the aboriginal judicial power of the 
people, as the Legislative Department is the 
depository of their Legislative function. And, 
as the judiciary is bound to decide what the 
law is-^and as a legislative enaclment onauS 
thorized or prohibited by the constitution can- 
not be law, it is the right, and the duty too, of 
a judge to disregard, as a nullity, any enact- 
ment confiicting with the fundamental will of 
the constituent pec^le, which is, in such case 
the only law. For this purpose iu was adopted 
— and to this «nd it must operate. 

The federal constitution also Iknits, in many 
ImpoHant particulars, the local power of the 
States. No SUte for example, is allowed to 
coin moneys— emit bills of credit— pass any ex 
po$t fdcto laws or any law, abridging tiie lib- 
erty of conscience, of speech, or of Ste tnress. 
How are such limitations on State sovereignty 
to be enforeed? By the State which has itself 
overleaped them? Such an assumption la sui- 
cidal and preposterous. The pieople of the 
whole United State«, by their f^damental law 
say to each State and to all the people of each 
State — **YOVL shall pass no $xpoit /iictolaw — 
and, if you do, it dhall be void." One State 
nevertheless, under the influence of a fiactien, 
or for the purpose of experimenting with an 
arrogated self-independence, enacts and at- 
tempts, through its own prejudiced of intimi- 
dated Judiciary, to enforce, against a perse- 
cuted individual of an obnoxious denomina- 
tion or subjugated party, a statute punishing 
capitally an act or an opinion, which, when 
done or uttered^ was perfectly lawful andiu- 
nocent; he appeals to the Constitution of the 
United States at the ark of kistalratiQa—lkat 
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ifl hif only hope, bis last reftige — it is cloB<kl 
itfatttst'liini hj his own' State — cannot the peo- 
ple of all the States, through their constitated 
organ, appointed as its controlling sentinel and 
presiding minister, open its portals and save 
him? If not — then any State may pass and 
enforce an ex pott facto or any other statute, 
''the supreme law of the land'' to thb contrary 
notwithstanding. But the federal Judiciary 
has this salutary, necessary power, and has ex* 
erdsed it ever since the organization of the 
general government. 

A State constitution also limits the Legis- 
lative power of the State. If its Legislature 
overleap one of these bulwarks and strike at 
the guarantied rights of a single citizen or 
minor party of the State, can the major party, 
or "THE STATE," who prompted the usur- 
pation, constitutionally maintain it in defiance 
of the judgment of the ultimate guardian and 
umpire' of the fundamental law^-the State 
Judiciary? Certainly not: for again we say, 
that, if the will of a minority is always the 
Supreme Law — a constitution was, not only 
unnecessary, but idle and delusive. The fed- 
eral constitution is as inviolable and as effec- 
tual throughout the United States as any local 
constitution can be within the limits of a 
State. They are both, in the same sense, fun- 
damental laws as far as they are respectively 
applicable, excepting only when they are in 
conflict; and then the minor yields to the ma- 
jor; and the federal Judiciary has as much 
right and as much power to uphold and to en- 
force the national constitution and national 
laws as a State Judiciary can have to main- 
tain the proper supremacy of a State Consti- 
tution and State laws. But the Supreme 
Court of the United States may err in its judg- 
ment, and decide that to be unconstitutional 
which is, in fact, constitutional; or that to be 
constitutional which is, in fact, unconstitntionaL 
And is such an error irremediablet Not at 
al!.^ There are two remedies, the one consti- 
tutional — the other unconstitutional. The re- 
sponsibility of the Judiciary— the right to re- 
peal Legislative acts and to amend the organic 
law, are the only constitutional xtmedies — pop- 
ular resistance by force, is the only other ac- 
tual remcdv, and that is revolutionary' — because 
it is inconsistent with the frame of the go\'em- 
ment and subversive of its great ends — the 
supremacy and stability of law, and conse- 
quent legal security against popular passions 
and tumultuous or licentious power, or, in 
one comprehensive word, MOBOCllAOY. If 
all these fail, we have a rare and solitary case 
presenting a necessary evil incident to all hu- 
man institutions; antfiime<2tca6t^ eu/ntt«of the 
body politic, to which every work of man, 
however good, is necessarily liable. A simi- 
lar case may occur in- a State, and may be more 
apt to occur there. And then would there be 
any other remedies than those just described? 
Certainly not. Would not the latter remedy 
by force be nnconstitutionalf Certainly. And 



is ibera aore danger that the federal constitn* 
tion will be perverted or abused by the nation- 
al court, thaii there is that a State constitu- 
tion may be perverted or abused by a State 
court? Are not both, the people's courts — the 
one, for all the people — ^the other, for only a 
part — the one, the guardian of the supreme 
law of the Union — the other, the guardian of 
the subordinate law of an ixi^rcgal portion of 
that Union? 

Every political sovereignty must not only 
have all the faculties necessary for governing^ 
but must, of course, be the judge of its own- 
powers. And therefore, each State, as alto- 
gether isolated, is the sole arbiter of it^own 
exclusive power, according to the plan of its 
own organization — and the government of tiie 
United States is necessarily the judge, in the 
last resort, of its power; and, if there be col- 
lision bet^veen a State and the General Got- 
emmenty the latter must prevail, because the 
Constitution and the constituticmal acts of the 
United States are "the Supreme law" of aU 
the people of all the States; and the Supreme 
Court of the Union has delegated to it, by the 
people and for tiieir protection, the ultimate 
pow^r to decide on the Constitution and laws 
of the Union. We say, confidently, it has the 
ultimate power, because the jurisdiction is.con- 
ferred on it without qualification or reserva- 
tion, and therefore its final and authorized de- 
cisions must bo conclusive and unquestionable; 
and, because also, any other doctrine would 
lead to confusion, uncertainty, anarchy and 
disunion, and would be altogether inconsistent 
with the provisions and objects of the federal' 
Constitution, and Irreconcilable with the prac- 
tical existence of a general government. 

The States of the Union have not all the 
powers of ' independent sovereigns. A State 
has no power to declare war, make treaties) 
coin money, regulate commerce eitiier exter- 
nal or among the States, control the mail, na- 
turalize foreigners, or make any invidious dis- 
crimination between the civil rights and 
privileges of its own citizens and those of cit- 
izens of any of its co- States, The people 
have, for wise purposes, taken %^ these and 
many other powers from their separate State 
governments. Aiid are not those just enumer- 
ated the highest'attributes of sovereignty? If 
a State, nevertheless, declare war, or make a 
treaty, or coin money, or interfere with the 
transportation of the mail, or with the regula- 
tion of foreign commerce, may not the general 
government control it? Has it not authority 
and power to do so? It has not, if a State 
has a right to judge and act for itself in defi- 
ance of tiie judgement of the federal authorities 
— and then the federal constitution has no con- 
servative power, and is a mere 6rtclttm/v/iiifii, 
nothing like a constitution or fundamental and 
supreme law. . 

If a citizen believe that the Legislature of 
his State has enacted, to his prejudice, ail un- 
constitutional statute,, he has- the natural right 
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of dedding for himdetf; in the first initance, 
whether he ^till i^bmit to it or whether he will 
incur all the peril and rcsponftibility of per- 
sonal resistance. If he resist, and the Judi- 
ciary should sustain him by deciding that the 
statute was void, all would be well; hut if the 
decision should he against him, he must sub- 
mit to the legal consequences, even if they 
should be those of treason; unless he is stronger 
than his government; and if he be, his gov- 
ernment is put down, and so far revolution- 
ised. The right, and the process, and the 
issue would be precisely the same if a -statute 
of the general government were called in 
question; whether by one person or by all the 
donstftuent persons of one State or of a minor- 
ity of all the States. No set of men can be 
the final judges in their own case, unless they 
resolve themselves into their original elements, 
disorganise their government, and shake off 
the politioal obligatious which it imposes. In- 
sui^c^on and revolution are natural and 
inalienable rights; but they are still Insurrec- 
tion and revolution, and uothiug e'lse. They 
tire not political rights; because they are in- 
oOBsistent with political obligation and sub- 
vert all political authority. 

The minority of the people of one of the 
States have no more politic^il right to overrule 
or resist an authorized decision of the Supreme 
Court of the United States respecting the fed- 
e'ral constitution ihan the same majority wou4d 
have a political right to overrule or resist a 
like decision* by the Supreme Court of their 
State respecting their local constitution. Ii> 
deed they have not as mueh semblance of au- 
thority, because, ii> the patter case, they are 
the majority — but, in the former, they are in j 
a very small minority. 

The general govoniment i» armed with pow- 
er to protect and control a State, even in some ' 
conflicts of local cxincems. The federal con- 1 
stitujtion makes it the duty of the general gov- 1 
emment to guarantee to each of the States a ; 
republican form of government, and, ' on the 
application of the Legislature or the £xecu- { 
ttve when the Legislature Cannot be convened, [ 
to "protect any State ^'against domestic vio- ! 
lence." 

It was deemed essential to union that, as to * 
their ftindamental principles and forms of gov- 1 
emment, the States should all be homogen- , 
eous, — and that republicanism should pervade | 
and characterize the whole; and, therefore, the ; 
people of the whole, in the plentitudc of their , 
sovereignty, denied to themselves, as the con- 
stituents of the several States, the right to es- 
tablish any other than a Ret)ublican State 
Government, and delegated to Congress au- 
thority to prevent the pestilent contagion of 
any other form in any of the States. The his- 
tory of political fraternities, and especially 
that of the Germanic Confederacy, the Hel- 
vetic League, and the Amphyctionic Council 
after Phitip of Macedon was initiated, pro- 
cUUmed, in one warning voice from the tombs 



of nations, the danger of a keterpgeneom 
union of dissimilar political bodies without a 
Iienradintf and common sympathy. And 
hence a oominant faction in a State cannot es- 
tablish any form of State .government it may 
choose, but • may be so far controlled by the 
government of tlie United States, as to be 
compelled to retain a republican form. And 
if the same, or any other party or opmbina- 
tion in a State threaten domestic violence, or 
attempt to resist the regularly constituted 
State authorities — the general government 
may, on proper applicatioui protect the State 
from insurrection and violence. 

The same necessary doctrine applies equally 
to every power delegated to the general gov- 
ernment. The Constitution is one consistent 
and entire system. If, as to one of its pow- 
ersj it is a Constitution or fundamental and 
supreme law, it is just the s^me— neither more 
nor less, — as to all the other powers delegated 
by it and denied to the States. Its fiindimien* 
tality can arise only from its inherent power, 
according to its structure, to preserve itself; 
and its only supremacy arises, or could arise, 
from its^own power to enforce its own principles, 
and maintain, without extraneous aid, its own 
just authority. It was made by the people to 
preserve tlieir dearest rights, and to secure the 
Union, and to uphold the liberties of the sev- 
eral States. And the people so organized it 
and transferred to it Such powers as, in their 
judgments, would enable it to effectuate all 
those great ends. Wliy else was it adopted at 
all? Why called a Constitution? Why the 
Supreme LAW of the United States? Why 
were -so many and such high powers so care- 
fully and specifically delegated by it? Why were 
the national depositories of those p&wers so 
wisely separated and arranged as to niake them 
mutual checks on each other? Why was the 
exercise of many important powers by the 
States- expressly prohibited? Why has tlie 
general government, ever since its organiza- 
tion, acted and been permitted to operate just 
as a supreme government to the extent of the 
powers conferred on it by the Constitution and 
above the control of the States? And why 
did the people, by the federal Constitution, in- 
stitute a Supreme National Court, and confer 
on it jurisdiction in all cases in which that Con- 
stitution or a treaty or law of the United 
States should ever be called in question? . 

The nature, and terms, and known ends of 
the Constitution itself answer these questions 
without doubt or difficulty; the practice of the 
general government and the decisions of the 
Supreme Court of the United States ever 
since its organization, and the common under- 
standing and acquiescence of the people ati- 
swer them also and in the same way. The 
sentiments ' of General Washmgtou already 
quoted, and the language of the Federal Con- 
vention in Its address to the people, and the 
declared opinions of those who opposed, as 
well as of those who advocated t^^e adoption of 
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the Coptitntion, all concnr in . the same plain 
arid emphatic answer — that precisely whicn We 
hare been endeavoring to deduce from the Con- 
Btitution itself and from the history of its 
adoption. Had not ^ the object of the people 
been to C4>nvert a confederation of independ- 
ent sovereigns into a popular Government for 
i^ll purposes common to all the United States, 
and endow it with the mcanS} of course, of 
self-preservation and the power of setf-dnforce- 
ment — they would not have substituted the 
present .Constitution, — as it is," — for the Arti- 
cles of Confederatioil. 

It is historically true and' undeniable that 
the most radical objection urged against the 
adoption of the Constitution, by whomsoever 
and wherever it was opposed, was — that it 
was not a confederation of States, but a na- 
tional government which would, by its own 
power, operate personally and directly, on ev- 
ery citizen of the United States without re- 
giird to the intervention or sanction of the 
State governments — and that, therefore. State 
sovereignty, to a great and dangerous extent, 
was surrendered, and the general government^ 
might, consequently absorb all the residuary 
powers of the States and produce one cehtral 
consolidated government. The advocates of 
the Constitution met that objection, not by de- 
nying or qualifying the premises, but by shew- 
ing that the liberties of the people and the 
security of the States imperiously required that 
such a national government should oe estab- 
lished, and should possess the supreme power 
of doing all that the Constitution authorised 
and contemplated. 

"There ought always to be a constitutional 
method of giving efficacy to the constitutional 
provisions. Wliat, for instance, would avail 
the restrictions on the authority of the State 
Legislatures without some constitutional mode 
of enforcing the observance of them? No man 
of sense Avill believe that such prohibitions 
would be scrupulously regarded without some 
effectual power in the Govemn^ent to restrain 
or correct the infraction of them. This power 
must either be a direct; negative on the State 
laws, or an authority in the federal conrts to 
overrule such as might be a manifest contra- 
vention of the articles of Union." "There is 
no third course that I can imagine. The lat- 
ter appear? to haVc been thought by the Con- 
vention preferable to the' former." "If there 
are such things as political axioms, the pro- 
priety of the judicial power of a g'ovemment 
being co-extensive with its legislative may be 
ranked among its number. The mere neces- 
sity of uniformity in t\ic interpretation of the 
national la^vs decides the question. Thirteen 
independent courts of final jurisdiction over 
the same causes is a hydra in government from 
which nothing but contradiction and confusion 
can proceed." ** Controversies between the 
nation and its members or citizens can only bo 
properly referred to the national tribunals. 
Any other plan would be contrary to reason. 



to precedent, and to decorum." "The peace 
of the whole ou^t not to be leift to the &po- 
sal of f part. The Union would undoubtedly 
be answerable to foreign powers for the con- 
dnct of its ipembers: And the responsibility 
for an injury ought ever to he accompanied 
with the faculty of preventing it." And the 
letters t>f Publius, by Hamilton, Madison, 
and Jay, explaining the Coxtstitntion, rindi* 
eating its provisions, and ur^ng its adoption, 
are replete with such arguments. Neverthe- ^ 
less the Constitution, thus understood by all 
parties, was adopted. 

This consideration, sustained by indisput- 
able facts, should alone be conclusive. 

"The means bnght to be proportioned to 
the end. ' The persons* from whose agency, the 
attainment of any end is expected, ought to 
possess the means by which it is to be attain- 
ed.'* "Whether there ought to be a Federal 
Government, entrusted with the care of the 
conmion defence, is a question, in the first in- 
stance, open to discussion; but the moment it 
is deeided in the affirmative^ it will follow, 
that that Government ought to be clothed « 
with all the powers requisite to the complete 
execution of its trust." "There is an abso- 
lute necessity for an entire change in the first 
principles of the system <confederation)." "If 
we are in earnest about giving the union en** 
ergy and duration, we must abandon the vain 
project of legislating upon the Stateain their 
collective capacities; we mtlst extend the laws 
of the Federal Government to the individual 
citizens of America. Every view we may 
take of the subject, as candid inquirers after 
truth, will serve to convince us that it is both 
unwise and dangerous, to deny the Federal 
Grovemment an unconfined- authority, in re- 
spebt to all those objects which are entrusted 
to its management. A government, the con- 
stitution of which renders it unfit to be en- 
trusted with all the powers which a free peo- 
ple- ought to delegate to any government, 
would be an unsafe and improper depository 
of the national interests." 

Such arc only a few of the many arguments 
which, prior to the fVnal • rati^cation of the 
Constitution by the people, were addressed to 
them in the letters of Publius and elsewhere. 
And it \tas just because the Constitution was 
understood to possess the national, efficient, 
and supreme authority thus ascribed to it, that 
one party opposed and another advocated the 
adoption of it. Then, were there no other con- 
sideration leading to the same conclusion, does 
it nQt possess that character? Plainly and un- 
deniably, as \ve unhesitatingly believe, it docs, 
it must. 

That the Supreme Court of the Union has 
final jurisdiction over a judicial case, in which 
a State is a party as plaintiff, is not, and can- 
not be denied or doubted^ And that court 
in Cohens ««. Virginia, and in other cases, 
has decided, and correctly too, that it has jn- 
risdiction whenever the Constitution or a treatv 
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or Uw of the Unitad States, is implicated by 
a decteion b/ a State court against it. evea 
though a State be defendant in the suit.-*- 
Those decisions, haying been so long acqni' 
esced in and. so generally approved, .must be 
deemed to be correct, Then will it, can it^be^ 
denied, dr seriously doubted, by an intelligent 
and dispassionate mind, that, the Supreme Na-^ 
tional Court haying jurisdiction to depide 
against a. State, the General Goyemmenthas 
the power to enforce the decision? If it can- 
not, the decision cannot, as tlie decisions of 
the sAme court in other eases, be final and 
eonclusiye, and if it be not, that court has 
not, in that class of eases, appellate jurisdic- 
tion. But it has sneh jurisdiction; and, there- 
fdre, a State, like any other suitor, is bound 
to submit. This is only another exemplifica- 
tion of the supremacy of thjo Constitution, 
Treaties and Laws of the United States, and 
of the power of the General Goyemment to 
enforce them, against any opposing body of 
citisens, even though tbey may happen to con^ 
stitnte a majority of a State. This kind ^of 
security of a citizen, or a minor party against 
a dominant majority, is one of the roost valu- 
able and necessary of all pQlitiool rights. — 
And certainly ' the order of nature would be 
inyerted, and all precedent outraged, if a 
court of a State, from which an appeal may 
be taken to the Supremo Court of the -nation, 
may lawfully refuse to obey the mandate of 
the revising tribunal, and thus, in effect, abol- 
ish the constitutional right of appeal, assume 
supreme independence, and virtually reverse 
the decisions Of the higher court. And if a 
oourt of a State cannot do tliis, surely the 
State itself cannot do it, by law op otherwise, 
in any of its political functions or capacities. 

We have two systems of government, each 
supreme in its sphere — the several State gov- 
ernments for local purposes concerning each 
State separately ond alone, and the National 
government) for all national objects of exter- 
nal concern, or of domestic interest among 
the citizens of different States, of important 
to the harmony and .union of the Sta&s. In 
the first aspect, the Union is Federal, in the 
letter it is altogether National; and the whole 
action of the General Government is Nation- 
al; that is, upon all tho*'Citizens of the United 
States equally and aiike, and not on the States 
in their corporate character. Tlie Constitution 
of the United States was made to bind the 
States together. This it cannot do^ . if any 
one State can control the Government of the 
United States, or dissolve the Union by either 
resistance or secession. The people of the 
States had a right to abrogate their local gov- 
ernments, and form one consolidated National 
Government. It was not deemed prudent to 
do so altogether, or to a greater extent than 
was proper for preserving the Union of the 
States, and protecting their common interests 
abroad: And, to that extent, bnt that only, 
the people did surrender all separate State 



power, just as fiiUy and efiectually as.if they 
had utterly abolished their State goyem- 
ments and substituted one entire, exclusive, 
central government. <*The Constitution of 
the United States being ratified by the people 
of the several States, became, of necessity, 
to the extent of its powers, the paramomnt 
authority of the IJnion. On sound principles,/ 
it cannot be viewed in any other lieht. In - 
the institution of the government of the Unit- * 
ed Sta^s, by the citizens ^of every State, a 
compact was formed by the whole American 
people, which has . the same force, and par- 
takes of all the qualities, to the extent of its 
powers, as a compact between the citizens of 
a State in the formation of their own (State) 
Constitution. It cannot be altered, except by 
those who formed it, or in the mode prescribed 
by the parties to the compact itself. If it 
could, it would not bo a Constitution. ^'The 
gveat office of the (Federal) Constitution, by 
incorporating the people of the several States, 
to the extent of its .powers, into one commu- 
nity, and enabling it to act directly on the 
people, (the only parties to it^ was to annul 
the powers of the State governments to that 
extent. ■ The government of the United States 
relies on its own means, for the execution of 
(all) its i>ower8, as the State governments do 
for the execution of theirs; both governments 
having a 'common origin or sovereign, the 
people; the State governments, the people of 
each State, the National Gevcmment, the peo- 
ple of every State; and being amenable to 
the power that created it. It is by executing 
.its funetions as a government, thus originating 
and thus acting, that the Constitution of the 
United States holds the States together, and 
performs the office of a league. It is owing 
to the nature of its powers, that it performs 
that office better than the Confederation, or 
any league which ever existed, being a com- 
pact which the State governments did not form 
to which they are not parties, and which exe- 
cutes it3 own powers independently of them.*' 
^ Thus thought, and thus said, James Mon- 
roe, who was among the^ most distinguished of 
those opposed the adoption of the Federal 
Constitution, and whose chief objection to it 
was, that it Was understood then, as now, to 
be just what ho has so plainly and forcibly 
deseribed it as being, in one of his messages 
as President of the United States. 

Lutihbr Martin, a leading member of the 
Maryland Convention, and who voted against 
the ratificatioXL of the Federal Constitution, 
assigned, among others, the following reason: 
,"By the 3rd article, the judicial power is vest- 
ed in one Snpreme GOurt, and in such inferior 
courts, &c. These courts, and these only, will 
have a right to decide upon the laws of the 
United States, and all questions aris\ng upon 
their construction, &c., by whose dctermina- 
tioA ever}* State is bound." 

Chacles Pinckney, among tiie most promi- 
nent aiid active of the members|of the federal con* 
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▼eiition> iftid that it would be the duty of the 
Supreme Court of the United States, ''not on- 
ly to decide all national questions which should 
arise in the Union, but to control and keep the 
State judiciaries within their proper limits." 

Mr. Madison, who was an eminent mem- 
ber of the Federal Convention, and also of 
that of bis State, Virginia, said, in the latter, 
— in answer to an argument by the celebrated 
Patrick Henry against < the controlling power 
Tested in the General Qovemment thrpugh its 
Supreme Court — ''It may be a misfortune, 
that, in organising any government, the ex- 
plication of its auSiority should be left to any 
of its co-ordinate branches. THERE IS NO 
BKAMPLE IN ANY COUNTRY WH]pRE 
ITIS OTHERWISE. There is no new pol- 
icy in submitting it to the Judiciary of the 
United States.". 

It is thought by many, that Mr. Madison, 
in his famous Preamble and Resolutions of 
1799, advocated the right of a State to set up 
its own judgpnent in opposition) to that of the 
constitutional organs of the General Govern- 
ment, and to resist, by force, ^n act of Con- 
gress which it should deem unconstitutional. 
We p|e6ume, however, that this was not what 
he or those who concurred with him intended, 
but that they meant only to maintain the un- 
questionable and unquestioned doctrine, that 
a State or State court, like an individual, 
might, in the first instance, judge for itse)f as 
to the constitutional validity, of an act of 
Congress, and might endeavor, peacefully,, by 
argument, remonstrance or resolution, to pro- 
cure the repeal and prevent the enforcement 
of it. But if, as is possible, more wiis intend- 
ed, the later and more enlightened, and ma- 
tured, and disinterested opinion of Mr. Madi- 
son, should alone be a sufficient antidote to 
any such cancerous doctrine as that of the 
political independence and supremacy df any 
one State, in a collision with the^ Grovem- 
ment of all the States. In his admirable let- 
ter to Edward Everett, dated October 1830, 
after establishing} in a lucid and unahswer- 
able argument, the popular origin and action 
of the General Government and the suprema- 
cy of its authority, he said:— *"Those who have 
denied or doubted the supremacy of the judi- 
cial power of the United States, and denounce 
at the same time a nullifying power ui a State, 
seem not to have sufficiently adverted to the 
utter Inefficiency of a supremacy in a law of 
the land, without a supremacy in the exposi- 
tion and execution of tht law, nor to the 
destruction of all equipoise between the Fed- 
eral Government and the State governments, 
if, while the functionaries of the former are 
directly or indirectly elected by and respon- 
sible to the States, and the functionarieb of 
the States are, in their appointment and re- 
sponsibility, wholly independent of the United 
States, no constitutiodaal control of any sort 
belonged to the United States over the States. 
Undf r such an organiMtlon, it it eTident, that 



it wonl^ be in the power of the States, indi- 
vidually, to pass nnanthorized laws, and to 
carry them mio complete effect, any thing in 
the Constitution and laws of the United States 
to the contrary notwithstanding. This would 
be a nullifyihg power in its plenary character; 
and whether it had its final efiect through the 
legislative, executive, or judiciary organ of 
the State, would be equally fatal to the con- 
stituted relation between the t>vo governments. 
Should the provisions of the Constitution, as 
here received, be found not to secure the gov- 
ernment and rights of the States, against false 
usurpation and abuses on the part of ^e 
United States, the final resort, within the 
province of the Constitution, lies in an amend- 
.mentof the Constitution; according to a pro- 
cess applicable to the States." 

P^ace and justice between the States them- 
selves and the just and necessary authority of 
the government of the Union, could not be 
preserved; unless the latter had powers para- 
mount t6 those of the Several States. As it, 
as well as each of them, was made by the 
people,' and as it was made by the whole peo- 
ple of all the States and is responsible to them 
and opiy them, and each of the State govern- 
ments was established by only a fraction of 
the people of the Union, It is as intrihsically 
fitting, as It is absolutely necessary, that, in a 
collision between it and any of them, ' the 
Federal Government should control. In a 
contest between the whole and any of its ^arts, 
the fo^er must govern. 

£(ut, if any State should ever feel itself so 
oppressed by Federal usurpation or injustice, 
as to consider it better to dissolve the connexion 
than passively to endure what it deems wrong, 
its remedy is undoubted and • natural — ^it may, 
as our fathers did, and as all men have a 
right to do, try the hazards of revolt. But 
such a remedy is extra-cojistitutional; and, 
whenever, in any instance, it shall be resorted 
to successfully, theFederal Constitution will 
be impaired or destroyed, and the Union it- 
self maimed or dissolved. The trial will be 
one of moral, not of politicai power, and will 
present a rare and momentous crisis, in which 
all- political systems must either fail, or must 
triumph only by the ultimMe reason of nations 
— physical force. And ip the language of 
Chief Justice Ellsworth, after urging in con- 
vention the necessary supremacy of the Gen- 
eral Government — "Still, however, if the 
United States and the individual States will 
quarrel — if they want to fight — they may do 
it^ and no frame of Government can possibly 
prevent it." 

But to prevent or render difficult such a 
catastrophe, the Federal Constitution was 
adopted, the Union was established, and 
the General Government was, as fkr as au- 
thority has been delegated to it, vested with 
ample and supreme national powers. And as 
long as its just authority, as established by 
the people is convention, shall be properly 
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respected or maintauiecr, that Union and Lib- 
erty which it VM designed to watch over and 
secure, will exist apd be enjoyed as far and 
as perfectly as they conld exist or be enjoyed 
under any political organization which the 
wisdom and patriotism of onr predecessors 
could, with their lights, have completed. K 
was thus only, that they could <<E ST ABLISH 
justice" or "SECURE domestic tranquility." 

If the people of a State, by ordinary lelf" 
islatioh, or by the intervention of their State 
Judiciary, cannot nullify an ^t of Congress, 
or a treaty or provision of the Federal Con* 
stitution, against the will of the people df the 
United States, as expressed, finally and au- 
thoritatively, trough their proper organs, they 
surely cannot do so, lawfully or availa\)ly, in 
convention, or otherwise in any political ca- 
pacitv which they can adsume as a constituent 
member of the Union. The Federal Coijisti- 
tution being made by and for the people of the 
States, and addressed to and operating upon 
them, is, of course, obligatory on them as 
citizens of the United States, and may be en- 
forced upon them as long as they shall remain 
In the Union. 

If, fo^ example, no state Legislature can 
pass an ex pott facto law, or law impairing the 
legal obligation Of a contract, or any law es- 
tablishing a religion or prescribing a religious 
test oath, the people of a State certainly can- 
not^ in conventiou or in any other mode, con- 
stitutionally enact and enforce any such inter- 
dicted law or ordinance, or any thing else for- 
bidden by the supreme law of all £e people 
of all the States. A' State Constitution is a 
law — fundamental it is true — but nevertheless 
law, and nothitig more than law. And the 
Constitution of the United States being the 
supreme law — any thing in any State law or 
"State , CONSTITUTION to the contrary 
notwithstanding" — must retain its supremftcy 
over a Statie convention ^nd even the people of 
each State as lo^ as they continue to be also 
people o^ the United States; otherwise, it 
would, not. be, what it is both declared and ad- 
mitted to be, the supreme law of the people 
of the United States; biit might, at any mo- 
ment, be paralyzed in all its functions and 
parts, by a factious and dominant party, in 
any one State, under the pretence of renova- 
ting their State Constitution., A State cannot 
remain in the Union and claim the 'protection 
of the Federal Constitution, withotit being, at 
all times, and under all circumstances, sub- 
ject, in all respects, to the paramount author- 
ity of that Constitution. No portion of the 
people can, in any mode, be exonerated frolkn 
the obligations and sanctions of the Federal 
Constitution, and still be entitled to all its 
blessings. They cannot be, in any particular, 
above the supreme law of the Union, and still 
be in the Union, and under the protection of 
its striped banner. And should any person be 
deemed both candid and sane, who, admitting 
the •upromacy of the Federal Cbnstita^onand 



the absurdity of indlscriminatins nuUSilcmtion 
by a State, yet pretends to believe that the 
people of a State, in State convention, may 
disband themselves from alt national authority 
and rightfiilly tramps under their feet any 
principle of &e National Constitution? Such 
a suicidal liostrum as that Aicently concocted 
by a few reckless political steam doctors of 
the Keystone State, for destroying the legal 
obligation of its own contracts, is ultra-ntilli- 
ficatiqu, and would, if sanctioned, lay theCSdn- 
stitution of the United States at the feet of any 
discontented or unprincipled faction, to which, 
in any State, accident, orfraud, or force, nught 
give priBdominance. 

The people of a State have no more ri^t, 
iu any mode, than the same aggregate number 
in all the States would have in the same mode, 
to control the action of the General Qovem- 
ment; and, the only modes in which the peo- 
ple of the Union can constitutionaily and ef- 
fbctually operate, are just the same as- those 
in which the people of a State may operate on 
their State Constitution and Ihws — ^hot by pop- 
ular or legislative resistance, but by acting on 
the public fxmctionaries, or by constitutional 
abolition or amendment, as prescribed in the 
fundamental Charter. And, in order thus to 
control the General Government or the Con- 
stitution' of the Unitefd States, a constitutiotial 
majority of the States or the people of the 
United States must, of course, concur. UpOn 
any other hypothesis, there can be no Union 
or hationai supremacy, and a majority in aAj 
one State might arrogate supremacy, as to it- 
self, and, at any moment, dissolve ihe Union. 
Such is not the character, such was not the 
object — such cannot be the effect of the Fed- 
eral Constitution. . It was popular in its ori- 
j^in , is national in its operation, and must be 
practically, as well as theoretically^ the su- 
preme law of the land, any thing in any State 
law or State Oonstitutioil to the. contrary not- 
withstahding. And no 'Sttite can judge for 
itself, in the last resor;t, in any otMr sense, 
than every individual citizen may judge for 
himself upon all his personal and political re- 
sponsibilities — for a State is but the persons 
who constitute it. In ethch case, and in 'every 
case that can ari^e of a judicial character, the 
National Judiciary has ultimate jurisdiction, 
and its judgment must be a-nthoritative and 
conclusive. This is the Constitution the peo- 
ple adopted — ^it was thus universally under- 
stood, has always thuii, and only thus, open^- 
ted, and can not prevail or long exist unless it 
has authority and power lo to maintain iteelf. 

It may appear strange diat we have said so 
much, and yet so little of what might be said, 
in support of a proposition, which seems al- 
most, if not altogether, self-evident. But an 
opposing doctrine having, in a certain quarter 
recently sprung up under the sanation of some 
distinguished names, we deem it our doty to 
you, who may be * destined to be among that 
date which is to give tott% to (he comiftf t«ii- 
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eration, — to endearor, bj fair and candid ar- 
gument, to fortify your miad» against, what 
we consider, a most dangerous and indefen^ti- 
ble heresy in American politics; and which, 
if permitted to take root and grow, wonid, as 
we believe, be almost certain, in the hands of 
misguided patriotism or selfish ambition, to 
destroy the fairest political fabric ever yet 
constructed. 

Having consumed so much time in estab- 
lishing the Aital principle of the government 
of the ITnited 8tntc.s« we can but bnrelv touch 
its organization and the general features which 
cliaracterize it. 

1st. It is a represcutativo democracy; or 
more aj>propriately, a Kcpublic — which is a 
government mediately of the people or a i)or- 
tion of the people in tkcir natural and equal 
right. It is ibunded on the doctrine that an 
enlightened nud virtuous people may, under a 
suitable organization, govern themselves. 

2nd. It48 not onlv moved and sustained bv 
public opinion, but is so constructed as to be 
able to maintain an equable motion by (roun- 
teractiug occasional erratic tendencies of pop- 
ular excitements and delusions in a virtuous 



gence and proper deliberation in the enact 
ment of laws, the people are represented }fy 
a complex legislative )>oily, sufficiently lorge 
to know and to speak the interest of all, and 
not too large for proper deliberation and a due 
sense of responsibility", u-ompounded of three 
distinct and mutually independent elements — 
a popular branch elected immediately hy the 
people, — a Senate chosen for a longer term 
by the State Legislatures, — and a President 
elected virtually by the people — each opera- 
ting as a check on the others; and thus af- 
fording some security against ignorance, pas- 
wiou, precipitancy and corruption. Lest the 
pofmlar branch might not feel a proper degree 
of res)mnsibility it is elected every two years 
— lest that branch, thus popular, should act 
hastily and unwisely, a Senate, consisthig of 
two members from each State ami api>ointc'd 
by State authority for six years, is placed as a 
sentinel and check — and lest both of those 
branches might sometimes be impelled by pas- 
sion, the President is vested with the (|uali!ied 
Veto. 

3rd. JJut a still greater security is aftbrdcd 
by distributing the tlircc great functions of 
political power among three co-ordinate and' 
distinct Klepartments, and confiding each func- 
tion separately to an independent body of 
magistracy — so that neither the Legisla- 
ture, Judiciarv, not Executive can easilv do 
wrong without being checked by one or both 
of the others. An enlightened, 'honest, and 
self-willed Judiciary is the Doric Colimm of 
this Temple of Human Justice. It is an in- 
dispensable conservator of the Constitution. 
Xo limitation on Legislative power could be 
enforced without a separate judicial depart- 



in the discharge of its high functions, it mnst 
be independent, to a great extent, of tht other 
departments, and even of popular opinion. It 
could not otherwise be a safe and sufficient an- 
chor of the Constitution. And hence the Judges 
of the U. S. are not elected by Congress, nor by 
the people — but are appointed by the President 
and Senate — arc entitled to salaries which can- 
not be diminished during their continuance in 
office — have a right to hold their offices during 
good behavior — and can be removed only by 
impeachment by the House of Represcntatiyes 
to be tried and concurred in by t\vo-thirds of 
the sitting senators. And the Supreme Court 
of the United States, being established by the 
Cpnstitution, and its jurisdiction thereby also 
fixed, cannot be abolished nor deprived of 
its power without amending the Constitution. 
Tlie elective principle, the distribution of all 
sovereign power among co-ordinate and inde- 
pendent departments, and the firm and durable 
teniire of Judicial office — are political expe- 
dients of modem contrivance, in the efficacy 
of which, for preserving a just balance of 
power and a wholesome stability and equili- 
brium, great confidence is felt wherever they 



and enlightened nation. For securing iutelli- have been tried. Without them republican 



government cannot be maintained — as the an* 
nals of all time clearly prove. 

4th. The' powers delegated to the national 
government are altogether such, and such only^ 
as toncern the foreign intercourse and exter- 
nal rights of all the States as one. aggregate 
and luiited nation, and as are necessary also 
for preserving harmony and union among the 
States. And botli the general and the indi- 
vidual State goveniments arc expressly pro- 
hibited from doing anything which they could 
not do without transcending their respective 
spheres and frustrating the ends of the Union. 
But, for all purposes in which the citizx^ns of a 
single State are alone concerned, each State 
retains its original and unimpaired sovereignty 
— excepting only that, in a collision between a 
state and the United States as to their respective 
powers, the latter must necessarily decide in 
tlic last resort. Then, of course, for all the 
purposes exclusively local, the several States 
con>titntc a union- nearly federal — and for all 
ends common to all, thev constitute but one 
single, consolidated, national government. 
And it is evident also that the Constitution of 
the I'nited States is also popular in its origin 
— partly federal and partly national in its 
structure, and pericctly national in its opera- 
tion. One branch of Congress represents the 
whole people of the United States — and the 
laws of Congress are addressed to the people 
of the United States. 

The several States derive security and 
strength from their union, and irom the action 
of the general government; and that also is aid- ' 
ed and secured by the existence and co-opera- 
tion of the several State Governments. In a 
territory so extensive and divereified; neither 



ment. And to secure fidelity and impartiality (could exist in purity, harmony or safety, with- 
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out matnal co-operation in their respectiTe 
epheres. Together thej itre the solar ajb tern of 
politics — the centripetal attraction tends to 
consolidation — the centrifiigal, to dissolution 
— but as long as their equilibrium, as arranged 
bj the fiat of the 'people, shall be pres'erred, 
order, harmony and reciprocal blessings will 
be their joint offspring. It is obviously the 
interest of the people, therefore, to preserve 
the proper and necessary relation and powers 
of the one as well as of the others. And con- 
sequently the federal constitution should be 
construed, not as a penal statute, or even a 
deed, but as a beneficent system of government 
instituted by the people for cementing the 
Union and preserving tlieir liberties. And 
such an interpretaton and effect should be 
given to it as to enable it to effectuate all the 
great ends of its institution and adoption. 

5th. The Constitution of tlic United States 
cannot be regularly altered, revoked or abol- 
ished without the concurrence of a majority of 
the people in three-fourths of the States of 
the Union. This anchorage gives ,it stability 
and elevates it far above ordinary legislation. 
And without such a provision or some similar 
one, it could not have the proper effect of a 
fundamental and paramount law. If it could, 
at any moment, be changed, or destroyed, or 
controlled by any one State, or by a majority 
of the people of the United States, it could not 
possess sufficient stability or authority. Its 
peculiar value arises from its inviolability and 
the great difficulty of altering, or destroying, 
or evading it. 

These are the only general features of the 
Constitution which we have time now to notice, 
in even the most summary manner. 

This Constitution as it is, has, so far, not 
only falsified the predictions of its foes, but gen- 
erally fulfilled the expectations of its friends. 
It has hithei-to shewn, and as long as it shall 
work well, ^vill continue to show — what was 
never before discovered — the true limits within 
which popular government may be both prac- 
ticable and safe — and tlie kind and degree of 
democracy which may be compatible with, the 
proper authority of government, the order of 
society, and the security of personal rights. 

It is our sacred duty to ourselves, and to 
posterity, and all mai^ind, to preserve this 
Great Charter, in its original purity and har- 
mony, and to transmit it to our successors unim- 
paired, and, as far as possible, improved in its 
fonn, and {Strengthened in its authority. 

The proper means for securing this great 
end are both political and moral, and arc so 
various that the proprieties of the present oc- 
casion will not allow u? to do more than bare- 
ly to allude to such of them as are most prom- 
inent. 

1st. The more essential of the political 
means arc — first, inherent hi the structure of 
the federal and State governments — all framed 
and intertwined in such a manner as to make 
it the interest of each to support and aid the 



other in the proper exercise of its proper 
anth6rity, and to render it difficult for ei^er 
to encroach on tlie exclusive sphere of the 
other and maintain the usurpation — ^and sec- 
ondly, and chiefly, in an honest, enlightened, 
and prudent adminlsiration of the powers of 
each, WITH THE SINGLE VIEW OF 
PROMOTING THE PUBLIC GOOD5 and 
the power to correct, in the proper mode and 
in due season, any incongruities or innate vices 
whicli a matured and ratioQal experience may, 
froni time to time, develope in the fabric of the 
federal Constitution; and the faculty also, of 
always upholding its principles and supreme 
authority by enforcing prudently, fearlessly 
and undeviatingly, its own necessary and in- 
dependent powers. 

2nd. But, for this cud, moral means also 
are indispensable. Our Governments being 
the offspring and creatures of public opinion, 
are essentially moral institutions — ^and, there- 
fore, cannot exist in purity or with proper 
practical effect without the controlling influ- 
ence of a pervading public virtue and intelli- 
gence. To govern tliemselves rightly or se- 
curely, the people must not only know 
how to govern, but must also be determined to 
govern and to do it justly and for the perma- 
nent and greatest good of the whole United 
States. Without these cardinal qualifications 
for self-government the many will necessarily 
be the deluded instruments and victims of the 
ambitious, selfish and deceitful few, who will 
govern them by fraud or by force. Union and 
Justice arc the consen'ative principles of the 
Republic as well as the- ultimate objects of its 
complex political organization. And these are 
the fruits only of common sympathies, common 
intelligence, and common public virtue. The 
same language — the same religion — the same 
color — kindred origin — common interests, com- 
mon glor}% and conmion destiny — are strong 
and peculiar ligaments of Union, never all 
opncurring elsewhere upon earth; and these 
are not only strengthened in this New World, 
by the* physical adaptations of our common 
country, obviously designed by Providence for 
snch a civil Union — but may be greatly and 
almost indefinitely incrbased by an enlightened 
and national system of internal improvement, 
for facilitating social and commercial inter- 
course, and vitalizing with the same spirit the 
East and the West, Uie North and the South, 
each a necessary part of a happy and essen- 
tially whole body politic. 

But all these moral bonds, strong and nu- 
merous as they are, may be dissolved by the 
blind ignorance or perverted passions of a de- 
generate people, as easily and alni08.t as speed- 
ily as the attenuated web may be broken by 
the wantonness of tlie capricious spidei: that 
wove it. 

The moral improi'cment of our countrymen, 
and especially of our children, is far more im- 
portant tlian the physical improvement of our 
country, and not only will insure tlie latter, 
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will be honored, and charlatanism and Tice 
but 10 fhe onlj means o( ensuring it, as well 
as other and more desirable eiids of human 
power and true human glory. 

Our fundamental institutions are excellent 
^but thej are not perfect — thej hare most of 
the elements of prolonged existence — ^but the^ 
are not indistructible. They will totter with 
the decaj, and must perish with the extinction 
of the public virtues which gave them birth, 
and have, in a manner, hitherto upheld them; 
and they will be entombed in th^ same mau- 
soleum of departed glory and buried liberty. 

It is right and rational to love our country 
and revere her institutions. But let not idol- 
atry usurp the throne of reason, nor a Narcis- 
sian fbndness for form, tempt to blind delusion 
or self-destruction. Such unreflecting enthu- 
siasm is finely satyrized by Lucian,^ when he 
represents Plato as a voluntary exile from 
Elysium for the .ideal purpose of living in his 
Utopian Republic — and such visionary abstrac- 
tions as those of Plato have built up and pulled 
down all the popular governments of the. old 
and monumental world. Our Republic is 
more rational and solid — because, unlike all 
that had preceded its establishment, it is the 
fruit of experience in the affairs of men', 
and is, therefore, adapted to the chaj-actcr and 
GOnditioi^ of the people and the nascent spirit 
of the age. But, depending for its ultimate 
destiny, on the popular breath, it must sink 
with the decay of public virtue, as certainly as 
manners have always governed, and will ever 
gorem laws. The history of all nations and ages 
of th& world echoes the sentiment of Horace, 
Quid Ugtt fine moribut vance proficient ! — and 
proves beyond question that, without proper 
edtfcation and moral principles and' habits, all 
the pomp and circumstance of the most mag- 
nificent civil and ecclesiastical establishments, 
and all the laws, however numerous and good, 
which legislative wisdom could enact, will be 
insufficient for preserving order and maintaining 
justice among men. Montesquieu announced 
a self-evident truth when he said that — "the 



laws of education aire the first we receive, and 
should have respedt to the principle and spirit 
of the government we live under.*' And we 
need hot look to Ohitla or Confucius, or to 
Sparta, or to Lycurgus for an exemplification 
— we may find it in every age of the civilized 
world. Plautus and others complained that, 
at Rome, , manners prevailed over the laws 
long before the destruction of the common- 
wealth, which fell in the struggle between 
Cflssar and Pompc> for the prize of empire; — 
and it was not Ca;sar, but the degeneracy of 
a self-confident, luxurious, and flattered pop- 
ulace that brought the Roman Repdblic to its 
fSstal end. We read in Tacitus that — "good 
manners did more with the Germans than good 
laws in other countries;" and in Lord Bacon, 
that ''it is an old complaint that Goveniments 
hav« been too "attentive to laws while they 
httve neglected the buiineM of education." 



and gaming, and tippling and swearing, and 
other fashionable vices, is only a partial illus- 
tration of the ancient maxim — Uge$ niQribu9^ 
Mtroient — "the laws give way to manners.'^ 

Fundamental, as well as other laws, yield to 
the more supreme law of public taste and pub* 
lie sentiment And, whilst the organic and. 
municipal laws exist in name, they are dead in 
practical power, when public virtue fails. 
The laws have but little efficacy, unless they 
are honestly and effectually administered. 
And even in our own much favored country, 
under the guardianship of our excellent Con-, 
stitutions, we know that, sometimes the ambi- 
tion of selfish demagogues, and the blind eik- 
thusiasm of misguided party spirit^ and an 
idolatrous devotion to distinguished names, 
have prevailed over the principles of supreme 
law, and furnished cause for much distrust, 
apprehension and despondence. And w<i 
ought to know, also, that here, as elsewhere, 
and in our OAvn dAy, as in ancient times, there 
is not always more than one Brutus in a whole 
tribe of "liberty men,V wlio destroy a Csssar 
for his ambition; and that the vaimted patriot- 
ism of contending parties, struggling as for the 
palladium of the citadel, is sometimes nothing 
loftier or better than the aj;grandizement of a 
few aspiring men, whose great solicitude is, 
not as to "how the govenmient shall be admin- 
istered, but (only as to) who shall administer . 
it." And we cannot . have forgotten, that 
Walpol^ has no^ been the only minister who 
was ever put down by a selfish, coalition, in 
the abused name of disinteres.ted patriotism; 
and that Pultncy,aud Cartaret,^nd Newcastle, 
have UQt been the only leaders of parties, who, 
when they triumphed over the antagonistparty 
— oUt-Waipoled Walpole himself. 

The causes of these things may be found 
in the credulity, ignorance and pas^^ns of 
a deluded and degpuled people. And 
wherever these popular elements exist,, de- 
magogues, and not honest patriots^ will rule; 
and selfishness,, and passion, and party, . 
and not justice or th6. Constitution, will 
prevail in the administration of the Govern- 
ment. /This is bad enough, even if the forms 
of governments shall be preserved; and it is 
as certain as it is bad. But it cannot long 
continue without a Nero, who, tlirowing aside 
the mask of a more dissembling Augustus, 
will trample under his idolized feet, even the 
long insulted forms of free institutions. 

The only ultimate security against such 
mal-administration or .final destruction of our 
own National Government, is the prevailing 
virtue and intelligence of the body of our 
freemen. Let them possess pure patriotism, 
and public virtue, and stifficient intelligenee to 
enable tliem to think rightly for themselves, 
and they will be sure to act for thcmselveiiy 
as it is their interest that they should act. 
And then the Federal Constitution wiU be 
strong enough to protect the humble, the poor, 
and the penecnted; then talenti and virtue 
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The impotency of the lawi Against ohWalry, 
will be rebuked and degraded; then innocence 
can ileep in safetj, conscience can feel secure, 
the tongne may utter what it has to say, and 
all honest and rirtnons men may look to the 
Constitntion of the land as the supreme law 
indeed, and feel assured that all their rights 
may be left with confidence to the protection 
of its broad panoply. But, witliont proper and 
general moral culture, this Constitution, per- 
^t as it is, and asmuch as it cost, must fail, 
and the best hope ofChtistian man must thus 
be lost. 

Liberty and security can be assured only by 
the integrity and supremacy of the Consti- 
tntion and of constitutionlkl laws. Rousseau 
nerer littered a more obyions and. important 
tmih than when he said — ^'A RepubUc is a 
Goremment of Laws, not of demagogues* or 
monsters." And| the following admirable de- 
ftntion of a Tirtuous democracy, by Thucydides, 
though dieoretically true, has never been long 
exemplified on eardi, and never will be, until 
the mass of the people shall be, what they 
ought to be, honest, patriotic, and enlightened 
— '4t (a democracy) is a government that hatli 
no respect to the few, but to the many. — 
wherein, thongh diere be an equality amongst 
all men with respect to. their private contro- 
versies, yet, in conferring dignities, one man 
is preferred to another, not according to the 
reputation of hi^ power, but of his virtue; and 
is hot put back through the poverty or obscu- 
rity of his person, as long as he can do service 
to Commonwealth; — in which all are obedient 
to the laws, and livine not only free in the ad- 
ministration of them, but also with one anotlier 
-^void of Jealousy in their onUnaiy intercourse 
— ^not offended at any man for following his 
own humor, nor casting on any, censure or 
sour looks — they converse freely with one an- 
0!ther without fear of offence, fearing only to 
transgress against the public." 

Such a society an4 such a government, pre- 
suppose the prevalence of tnic knowledge, 
and of private and public virtue approximating 
ane qualization of intellectual and moral power. 

As long as public opinion c^yntrols the laws,, 
and whenever the moral condition of the mass 
of our fVee population is such as to enable a 
favored and selHsh few to create or give tone 
to that opinion, there can be no constitutional 
or legal security; public functionaries will not 
be selected for their merit, biit for their obse- 
quiousness and destitution of principle; vulgar 
par^sm, altogether personal, will prevail; 
piibuc trusts will be prostituted to personal 
aggrandisement; public agents instead of being 
eontrolled by, will control public opinion; and 
the offices and public propert>'' of the people 
will be considered as spoils by tlie dominant 
party; and yet all will be done in the abused 
name and under the easy pretence of mock 
patriotism and democracy. 

Kings, and Priests, and Demagogues, and 
ftll men of selfish and linister aixu>ition have 



ever been, and will always be lecratiy <^- 
posed to the dissemination, among the common 
people, of the ennobling light of true knowl- 
edge and personal independence. Honest and 
disinterested patriots and philanthropists alone, 
are sincerely desirous of the diffusion of uni- 
versal moral light, and practical equality and 
independence. 

Protestantism and popular instruction wera 
coeval; and, as twin-sisters, they have goae 
together, and co-operated In the cause of hu- 
man liberty and happiness. And all liiMtaej 
proves, that no people can be free or happy, 
unless the great body be enlightened and im- 
proved by proper education and discipUne— 
moral, physical, BELIGIOUS and POLITI- 
CAL. This will be the only efiectual anti- 
dote against the pestilent aristocracy of sinia- 
ter patronage; which, official and unofficial, is 
the gre^t canker of our institution^. 

Let no true lover of his country's glory or 
the happiness of his race doubt that ^eir only 
true safeguard is the virtue and intelligence 
of tlie mass of the people. It is the first duty, 
as it is the highest interest, of the common- 
wealth, to provide all necessary and proper 
means for educJEiting, or for compelling parents 
to educate, in a suitable manner, every child, 
of the commonwealth, so far as to estabUsh 
right habits and principles, and impart compe- 
tent knowledge, of whatever — civil, moral, or 
physical — freemen ought to know, in order to 
eigoy as they ought and might, the comforts 
and blessings of rational nature, and to pre- 
sence, as they should and may, their civil 
liberties and political rights; and, more essen- 
tially, a proper opportunity should be afibrded 
to every citizen, howeve, poor or friendless, for 
acquiriUg an accurate knowledge of his politi- 
cal rights and obligations. Such moral dis- 
cipline is possible, and might be made univer- 
sal and successful, by a provident, enlightened 
and determined public authority .and patronage. 
And the fii*st civil duty of every free State is, 
to efiect such an object, as far as it may be 
possible, by the liberal, fearless, and per- 
severing application of the proper and requisite 
means. And then it would be free indeed — 
Uien its institutions and laws would be effectual; 
and then its citizens might, with some truth, 
be called freemen, and not, as many must be, 
without efficient legislation on the subject of 
popular instruction, slaves to passion and ig- 
norance, and blind puppets in die hands of the 
more wealthy and enlightened few, who must 
govern them absolutely — and then the people 
would become more rational, and less sensual, 
more moral, more industrious, more happy, 
and much more honored and powerful, as well 
as more intelligent and virtuous. 

Without the aid of public autliority and mu- 
Qificence an effectual system for diffusing, in a 
proper manner and to a proper extent, the use- 
l^il elements of a popular instruction, can never 
exist; and, without such a system practically 
and nniversally enforced^ tiiese States will 
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neyer do justice to the people or their instita- 
tions. Eyerything else is comparatiyel j worth- 
lees; this, Alone, will he ererything; and, with- 
ont it, nothing else will arail or be secure. 

Let the States of this Union but follow, at 
once, the example of Pmssia m this respect, 
and ere long, the Union itself will be harmon- 
ixed, like the fabl6d Meninon, when toned and 
inspired by tl|p rays of the Snn. And then 
we,' of this generation who haTemonmed over 
the symptoms of a retrograde moTcment in 
morals, and haye felt alam at the rapacity of 
^ the spirit of oommercii^ and political adven- 
tare which, of late,' has but too much, charac- 
thrised onr country, ihay hope for better pros- 
pects and brighter days for the BepubliCj and 



may at last be solaced with an assurance that 
when we shall hare gone to our fathers, our 
ashes and our children may repose in safety 
under the unmarred flag of the Union, and the 
sure protection of wise and just laws, wisely 
and justly administered. And then, too, we 
might well hope, that the Star Spangled Ban- 
ner may long wave, o^er this land of the free 
and home of the brare; and that, though our 
Washington, and Franklin, and Madison, and 
Marshall are gone, our country's hallowed flag, 
at no distant day, rising higher and higher, 
will float aloft with the blood-stained ensign 
of the cross, to cheer and to guide, and to bless 
a regenerated WORLD. 
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Wma w«, in aither tli« •abject or the minner 
of thii initukl addreMi to eonetilt jqyr tute in- 
stead of joor reason, it would not be, as we 
haye determined that it shall be, an ap|>ropri- 
ate precnrsor to the didatic course of the com- 
ing winter. 

Yoa hare come here to learn, and it is mj 
busuMBS to trr to teach — from the beginning 
to the end of ute session — ^the rudiments of the 
most indispensable and comprehensive of all 
the departments of human sdence. Lata, 
natural and cItU, elemental^ ahd practical, is 
not onlj multiform, but illimitable — embracing 
and upholdipe all that is most interesting to 
incUndual and to social man, upon earth. 

And therefore, as our aim is utility rather 
than show — ^naked truth rather than fantas- 
tic drapery — it is mr present purpose to make 
a few Tery plain ana general sug^tions con- 
cerning one of the branches of eivil jurispru- 
dence; a topic which cannot be made Doth use- 
ful to the student and alluring to miscellaneous 
auditors. Our subject, being one of dry, deep, 
and complicated law, appeals to the sober and 
discerning inteUigenee <n the understanding, 
acorns all the emDellishments of poetry, and 
needs none of the graces of rhetoric. 

That code of unwritten reason called "the 
fismfliofi law** established in England and 
adopted, with rarious modifications, by all ex- 
cept one of our North American States, isidi- 
Tided into two primordial departments distin- 
guished by the incongruous titles "LAW" and 
''EQUITY." To eaSiibit an intelligible out- 
line of the nature, origin, and history of the 
latter is the purpose of this preliminary dis- 
course. 

Though its peculiar title is inappropriate 
and demsiye, and mtaiy persons, therefore, 
yet erroneously look upon it either as arbitrary 
and indetemunate, or as ^nonomous with 
Msrai jiisftes, nererthe^ess, £quUy is as consis- 
tent, as well defined, and as scientific as any 
other portion of the common law. It was, in 
its rode and remote origin, as arbitrary and 
capricious as the unregulated discretion of a 
king or of his arrogant chancellor, l^ut, 
thottgh, for tome succeeding ages and eyen as 
late as tha days of Lord Chancellor Bacon, it 
— fliU inmafean a&d altogether inconsistant 



with the -certainty and stability of a known 
and established code of law, it has, at last, 
been matured by the enlightened reason of 
many conseoutiye fenerations into a beautiful 
system of juriBpruaence, regulated by princi- 
ples of rational law, corresponding with the , 
genius of our ciril institutions, ijid now no 
branch of American jurisprudence is more 
elementary, and, excepting our organic laws, 
none is more useful in practice, than that de- 
nominated equity. Stiu, lawyers and jud^ 
are generally less acquainted with it than with 
any other branch of elementary, or practical 
law; and eren some of these seem yet to con- 
sider it as an indefinable something, abore 
positiye lawi and as uncertain as popular or 
personal conscience. 

Although la# and equity are generally con- 
tradistinguished, the one from the other, yet, 
when considered with proper precision, tney 
are essentially identical in principle. JEqiniff 
is 2ato— otherwise it would be inconsistent 
with that certainty and security in the admin- 
istration of ciyil afiairs which the supremacy 
of laws can alone ensure. EquUy Miuitice too; 
but it is justice in a peculiar and technical 
sense; not yariable, like the changing senti- 
ments of the chancellor or the multitude, but 
as constant as the fixed and rational principles 
of ciyil right and ciyil law. In a judicial 
sense that cannot be equitable which is incon- 
sistent with the law of the land. In the proper 
sense, a court of equity can neither majce nor 
abrogate any rule of law; nor enforce what the 
law forbids; nor relieye from that which the 
law enjoins; nor decide otherwise than accor- 
ding to the principle and spirit of established 
law; nor interpret a contract or a statute so as 
to ^iye to either an import different from that 
which should be ascribed to it by any other 
judicial tribunal — the intention of the con' 
tracting parties is their contract, and the in- 
tention of the Legislature is the law in eyery 
forum, and should, in all, be sought and deter- 
mined according to the same principles and 
tests. In all these particulars, and in eyery 
essential respect, equity is law, and law is 
equity; and each, therefore, is juatUt according 
to the principles of ciyil right and obligation. 
|Equitj is bat the philosophy of Uir— the 
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ipirit and end of the lav; and it maj there- 
fore be, not'inapUj, defined to be rM%Jled law 
adminiBtered in llngland hj the lord chancel- 
lor, one of the kine's mioisters, and hj subor- 
dinate courts of cnaneer^, and in the most of 
the etatea of the N. American Union bjr courts 
of equity, in peculiar modes better adapted 
to the ends of perfect justice than the technical 
and imperfect remedies but too strictlj adhered 
to in tUose ordinary tribunals called "eomnum 
law eourU" 

With the exception of a rery few anomalies, 
the onlr difference between taw and equity is, 
not in the principle or rule or right, but in the 
ifurfymnroly — and is, therefore, -chiefly modal 
— and this remedial diflference is threefold — 
that is: Ist. In the mode of suit. 2d. In the 
mode of pro<^ and of trial; and, 3d. and prin- 
cipally, in the mode of relief. J . An action in 
"a common law couff* is brought by a writ and 
declaration of a prescribed form; the nckor is 
called plaini^, and a perilous and vexatious 
technically is obsenred. A suit in equity is 
institnted by a summons and a bill in the style 
of a petition adapted to the facts of the case 
and uninfluenced by form or technicality, and 
the complaining party is called the eomptdin- 
ant. Sd. In an action in a "court of law" the 
proof is generally oral by witnesses in court, 
and the defendant cannot be compelled to 
make any disclosure against himself; in a suit 
in equity, the proof is documentary; consist- 
ing Ist, of the answer of the defendant, who 
may alwaTS, excepting in a few peculiar cases, 
be compelled to respond upon oath to all the 
material allegation of the bul; an efficient pro- 
cedure adopted f]X>mthe modem or Justinane- 
an ciril law, and also from the ecclesiastical 
courts, which appeal to the conscience of the 
parties litigant; and 2d, by depositions in writ- 
ing, which may*be taken by a tsonnmission or 
deSmnuB poteotatum, beyond the jurisdiction of 
the court where a common law tribunal Would 
hare no authority to summons a witness: and 
the trial in courts of equity, in imitation of 
trials before the Roman Prtetor and the courts 
Christian, is generally by the coilrt without 
the intervention of a jury; and 3rd, the relief 
in equity, unlike that given by 9, judgment of a 
common law court in a prescribed or an unva- 
lying fonn, whatever may be the character of 
the ease, is by a decretal order called a decree, 
either interlocutoiy or final, giving a full and 
appropriate measure of justice according to 
the circumstances of the case, and effectuating 
the purpose for which all judicial remedy is 
ffiven; and which, not nufrequently, c6ul4 not 
be done by a court which is restncted to one 
simple mode of relief prescribed for and pecu- 
liar to each form of common law suit. A court 
of equity, moreover, may enforce its decrees 
and orders, in its own way, and according X6 
its own discretion, by attachment or otherwise; 
but a court of law can enforce its judgments 
by execution only. And, as to parties and 
subjects of controversy, there is also an impor- 
tant difference between suits in courts of equity 



the legal right, or against whom there ii a leffal 
demand, can be made parties; and genenfly, 
but one> cause of action can be litigated in one 
suit; but a court of equity, anxious to prevent 
multiplicity and to make its decrees conclusive 
as to all matters, in any degree connected, and 
between all persons equitably interested there- 
in, either immediately or consequentially, and 
who may be anywise affected, will not only 
permit, but will require all subjects of contro- 
versy thus Connected to be united in one suit, 
and all persons thus interested or who may be 
thns affected l>y its decree to be made co-par- 
ties, or antagonists parties; and it is not mate- 
rial, if there be opposing parties, complaining 
and defending, whether those interested on the 
same side be co-complainants and others ef 
them be made defendants, excepting that all 
who have a joint interest would generally be 
more appropriately associated as co-parties. 

In all those distinctive particulars, courts of 
equity possess an eminent advantage over 
those of strict common law jurisdiction; for 
example; Ist. One suit in equity may effect 
the same end, which several actions at law 
mi^ht not, as certainly and cheaply, attain. 
9na. As there is no technicality in the plead- 
ing in equity, justice is not liable to be vexed, 
retarded, or mistrated by cobweb forma in 
suits in chancery, as is but too often the case 
in common law actions. 3rd. The parties 
having,a right in e<]nity to mutual discoveries 
upon oath, may thus establish important facts 
which could not always be shown in legal ac- 
tions. 4th. The depositions of witnesses may 
be taken in suits m equity, when in conse- 
quence of their remote resiaence, their perso- 
nal attendance in other courts could not be 
procured. 5th. The modes of proceeding in 
equity may secure an economy, and a certainty 
and security, which might be, elsewhere, unat- 
tainable. 6th. An enlightened and impartial 
judge is more apt to make' proper deductions 
from facts than an ordinary jury, and if a 
judge, sitting in equity, desire an inquisition 
he can have it for the purpose of informing 
and aiding him in doubtful questions of fact; 
but once having jurisdiction, he will not remit 
a case to a common law tribunal for trial, and 
is nevei^ required to impannel a juiy except in a 
few cases, in which some statute cufects it; as, 
for example, where there is an issue of detioa- 
mt vel non. And certainly there is, at this day, . 
and in this country, no peculiar value in the 
trial by jury except in criminal cases, and in 
those, perhaps, oi tort; in none of which, has 
a court of equity, jurisdiction. 7th. Bat the 
most obvious and eminent advantage resulting 
from proceeding in a court of equity arises 
from the power to adapt the relief to the exi- 
gencies of the case. Thus, for example, whilst 
for a breach of contract, a court of common 
law can only adjudge damages often inade- 
quate, a court of equity may compel a specific 
execution; and whust for fr^ud, aamagesonly 
can be adjudeed in a common law action, a 
rescission of tne contract, and a restoration of 



and actions in courts of common law. In a property, and a reinstatement of the parties 
common Isw action, none but those who have ^ta '!^^ftaiu quo,] may^be decreed by a court of 
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oqxiity; and thus tb»truo Bplrit and end of the 
\%w may be effectuated in equity, when the ac- 
cuBtomed ttcbnicalitios in other courts mi^hi 
not only embarraas, but altogether defeat 
them. 

The difltlnctioa between equity and law, aa 
separate departments of jurisprudence, and 
the existence of difierent triounals called 
"6ourti of equUy" in which equity only is ad- 
mipistered, and of others called "eourtt of law" 
in irhich technical law alone is applied, is an 
anomaly peculiar to England ana to some of 
the states of our Uniou, which, as well as the 
true nature of equity itself, can be satisfacto- 
rily csplaincd and understood only by the his- 
tory of the common laif of England, from the 
origin of equitable jurisdiction; which was 
first chiefly auumtd by the chancellor of Eng- 
land, and which, after yiolent and protract^ 
conflicts between that officer and the common 
\KWJudge9f has at last attained its present ma- 
turity and firm establishment. 

The chancellor of England now possesses 
bpth legal and equitable jurisdiction; and is, 
therefore, 9k judicial as well as a ministerial offi- 
cer. ' Anciently he had no other authority than 
that which was ddegated to him by the crown, 
and was, therefore, ministerial or executive. 
As tliQ fountain of justice, the king had the 
prerogative right of issuing original writs and 
cancelling fetters patent, 4&c.j and as parene 
patriae, he had the ake right to the custody of 
idiots and lunatics, the guardianship of in- 
fants, &c.; and these being onerous to majes- 
ty, were delegated to his cnancellor as his of- 
icifl or^an appointed b^ only delivering to 
him the great seal of which he is the leffal de- 
pository. As the powers thus delegate were 
altogether prerogative, the chancellor, in re- 
spect to them, possessed what is denominated 
an ordinary jurisdiction, coeval wiCh the 
authentic history of the common law itself. 
And therefore, to the extent of those delegated 
powers, the British chancery was as ancient 
as any of the common law courts of England. 
But at first the chancellor had no equitaole ju-^ 
rtsdiction; this he afterwards mainly assumed, 
as will presently appear: and when assumed 
and established, it was called his ''extraordi- 
nary jurisdiction,"' in contradistinction to his 
delegated legal authority, denominated his 
"or<£nary jurisdiction." And though the 
same officer acts now in both spheres, his pow- 
ers in each ar^ as distinct and independent as 
the jurisdiction of a court of law and that of a 
court of equity are understood to be here. 
Conseqtiently, n mere court of equity here has 
none of the prerogative powers of the chancel- 
lor of England, except so far as they may 
have been expressly delegated by statute. — 
Such courts have no inherent autnority to is- 
sue judicial writs, nor to cancel letters patent, 
nor to appoint guardians for infants, except- 
ing where, an infant being a party to a suit in 
equity, the judge, having jurisdiction over 
the case, has the incident^ power to appoint 
a guardian ad litum, or a curator^ to take 
care of property involved in the suit; nor to 
take ctiBtody of lunatica and idiots; nor to hold 



inquisition as ^ lunacy or idiocy. The cof 
nizance of all such cases belongs to the chan- 
cellor of Rnf^land, nol as a judge in equity, 
but aa the ministerial organ of the king; aa^ 
when there iaan issue of fact in any Bveh caa» 
he cmanot try it, but muat remit it to another 
tribunal to be tried by jury. Lord Redeedald 
said that "the jurisdiction in the- three caaas 
cd infanta, idiots or lunatica and chaiitiea, 
does not belong to the court of chancery as a 
court of equity, out as administering the tnre- 
rogative and dutiea of the crown;*' and this ia 
donbtless true with thia qualification, that 
when a charity ia connected with an availabla 
trust, a court of equity may, aa. in other caaea 
of trusts, take cognizance of it, but not be- 
eaase it is a eharUy; for aa a mere charity, tiie 
chancellor, acting aa the agent of the king, 
and not as a jadoe in equity, had a dele^tad 
power over it to me exient of the pfa-eziatant 
prerogative authoritr of the crown. 

The term chancellor ia borrowed from impe- 
rial jRome, where tiie emperor had a confiden- 
tial miniater who acted aa hia re^^iater and aer 
cretary, and was called eaneeUarmM, from the 
circumstance, as many antiquaries believe, 
that the place where he uaually did his official 
business was enclosed by croas bars called 
caneeUt. 

In England there was a similar officer with 
the like ministerial functions, lopg prior to the 
NoiTnan conquest, and even from time imme- 
morial — to whom were confided the ]»owera 
just described, and some other prerogatives of 
the crown. 

But as late as the reign of Henry II, the 
chancellor had no equiti3>le iurisdietion; for 
neither GlanvHie nor BraeUm has alluded to a 
court of equity as existing in his dar. And 
though many believe that the chancellor had, 
to some smaU extent, assumed equitable juria- 
diction sometime prior to the reign of Edward 
III, yet there is no satisfactory memorial of 
the recognition, or even assumption of such au- 
thority, until the twenty-second year of that 
King's reign; when the sheriffs of London 
Were order^ to give notice that "all auch baai- 
nesa aa , by special grace, was cognizable by 
the King, should thencf forth be prosecuted b^ 
fore the chancellor;" which was afterwards, 
the 37th year of the same Kine's reign. 
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ratified by an act of Parliament The power 
thus delegated was the arbitrary and unregu* 
lated prerogative, which had been immemo- 
rially exercised by the Kinjr, of redreaainff 
grievances, and even controUiug suits ana 
judgments, upon the petitions of his complain- 
ing subjects, and which had, doubtless, been 
occasionally Megated to the chancellor prior 
to the general delegation sanctioned by the act 
of Parliament. And here we have the prin- 
cipal reason why bills in chancery are yet in 
the style of petitions. 

But a jurisdiction, more like that new con- 
sidered equitable, was, about the aame time, 
probably afterwards, a$9umed by the chancel- 
lor. ' 

The Roman Prmtoa*, who dacided aoccrdiag 
to rules prescribed by himself, and called ju$ 
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konorarkm, •zereised an arbitrarj discreti^ 
in orerniling titat whicli ^e deemed hmh at 
mtjpiit, and anDplyin^ whaterer he considered 
deiectire in tne poBitire law. The emperor 
An((ii8tu8, by one of his imperial edicts, or- 
dtrdd the Protor to enforce tne se^^ret trusts 
which, under the name of uses, had beien fre- 
GuentJy Contrived for thtf purpose of evading 
tne law restricting testamentary dispositions 
of property to certain persons, for whose ilse 
the dying owner, in order to effectuate his own 
wishes, devised it, with a secret trust to 'an- 
pther. But, as there Was no power to compel 
a discovery— the remedy thus prescribed oy 
Augustus was frequently unavailing^— and 
therefore an edict of Justinian, following the 
example of the ecclesiastical courts, empow- 
ered the Prsetor to compel the Respondent to 
answer the complainant on oatb. 

Sometime in the reign of Bdward III, for 
the purpose of evadingthe mortmain acts, th6 
ecclesiastical party' in England resorted to the 
Roman device of uses, which afterwards, du- 
ring the desolating civil wars between the 
hbuses of T«rk and Lancaster, were adopted 
by both parties as a common mode of convey- 
ance) to secure the beneficial interest in lands 
from forfeiture to the successful party; and 
those trusts, though not recognized by the an- 
cient common law, which protected the legal 
title only, wiQre sustained and enforced in' 
England by the chancellor, who, being in 
those days, an ecclesiastic and instructed in 
the civil law, adopted many of its priiiciples 
even though ^ey conflicted with those of 
the common law. The chancellor of Eng- 
land ilramed and issued writs in all actions 
in the common law courts; and When, by 
the extension of business, the expansion ot 
commerce, and the progress of social devel- 
opment, the anciently prescribed forms became 
unsuitable for new oases, ho refused to pre- 
scribe a new and appropriate form' of legal 
ptocess, and chose rather to adihinister relief 
m his own court on petition to himself as, 
chancellor. Aiid this wad, doubtless, one of 
the sources of his jurisdiction in equity. The 
first case in equity of Which the British ar- 
chives, as far as bitnerto explored, furnish any 
authentic history, occuh-ed m the reign of Rich- 
ard II, and was a case of trespass, in which the 
chancellor interfered and controlled a common 
law court, and relieved the petitioner, ' on the 
alleged ground of the partiality and sinister in- 
fluence of the sheriff. This, though net allowa- 
ble now, was at that day, only what the king 
had been in the habit of doing updn petition to 
himself 'antecedently to the aelegation to the 
chanc^lor of We once unlitnited royal prerog- 
ative of redressing grievances. ' 

But such cases, and even those of trust, 
which may have been acted on by the chan- 
cellor prior to the fifth of Richard II, must 
have Deen> not only rare, but exparte, apd 
therefore, according to the notions of more mod- 
em times, extrajudicial; because, until that 
year, there i^as no mode of compelling the 
appearance of the party aomplained aeainBt. 
But dvring that year John walthim, biahop 
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of Salisbury, who was kaeper of the rolla, 
adopted, for thenrst time in the ehanowy 
court, a sunuaona for tompelliag^— nilder a 
prescribed ' penalty, and tixerdbre called a 
subpima — an appearaifce and answer upon 
oath. And tmm that time the equitable juria- 
diction of the chancellor was impidly extended, 
until, tho' it was not only unMulated, bat had 
to a great e^nt been usurped, and, therefore, 
had awakened the jealouflsy pf the common law- 
yers, it was legaliced by the statute of seven- 
teenth, Richard H, totbe extent to which* it 
had been prevleusly either delegated by the 
King or usurped br the ehancdior. After* 
wardU, the cnancelior, enoroaching more and 
more, on the' courts of common law, and de- 
cidine according to his dwn caprice, without 
regara to any fixed rule or uniform practioe, 
a statute' of 4, Henry IV, declared tiiat judff- 
ments should be irrevoeable in any other mode 
than by writ of error or attaint. But contiii- 
ued extensions and encroaohments by subse- 
quent chancdlors 'having occasioned the cele- 
brated controversy between Lord Oolce, then 
chief justice of the Ein^s bench, and chan- 
cellor Kllesmere, King James and his coun- 
sellors determined thAt, though the chancellor 
should have no power to reverse or overmle a 
judgment of ^a coitimon law court on the 
ground of error, he might, by acting on the 
person of the creditor, enjoin' the enforcement 
of his judffm9nt^ if there should be any equita- 
ble ground, not available in the common law 
court, for enjoining it. 

* Cardinal Wolsey, who was, for some time, 
in the reign of Henry lU, chancellor of Eng- 
land, greatly extended the equitable jnriadie- 
tion of that court; but his decisions, tho«^ 
generally approved, weiis as arbitrary^ and «ft^ 
pricious as nis own will. 

And though Sir Thomas Hoore, who sue- 
cMed "Wolsey, and was the first chancellor 
who had. studied the common law, and Baeon, 
an enlightened lawyc^r and philosopher, who 
ws^s afterwards chancellor, endeavored to re|[- 
ulate equity by principle, and thns to ^re it 
something like system and certainly, it wm 
not matured into anytbipg like a science, but 
was considei^ as, ip a great depee, arbitra- 
ly and unlimited, until Lord Ifottinghain, 
(Sir Hineage Finch,) who waSt for nine yean, 
chancellor in the reign of Charles II, brought 
it from chaos into comparative order and con- 
sistency. And from his day the chancellor's 
decrees • iu equity, which had never befoite 
been reported or admitted te be binding as 
precedents, were regarded as antlioritativ»-*- 
and thus Lord Hardwicke, and Lord Someri, 
and other distinguished chancellors — all em- 
ineLtly learned in the principles of both the 
Common and the civil law, lollowing, aa far 
as they should have done, former precedents, 
and atWays deciding according to their ytidi 
eial notions of principle and analog^-^flnhlly 
established, upon the combined principles of 
the civil and the common law, aa harmonioas 
and authoritative system of equitable jnrit- 
prudenoe, deemed far superior to either of th<» 
elemsmti of which it is compounded* . 
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lifnked extent, aome imperfect UaX tamediea 
called 6rma antkmantia, for staying impend- 
ing wrongs — would not, to any general or yery 
usefyl extent, interpose for preventins injiuy 
or.loes—coarta of ^equity hare asanmm juria- 
diction for that purpose in cases in which 
there is dan|;er of a loss that cannot be fully 
and certainly repaired by an ordinarr legal 
remedy, and which are therefore all nt sub- 
jects of to anticipating equitable cognizance 
upon biUs quia tmetf so called because 4he 
complainant fears some irremedial damage, 
which tlierefore ouffht to be preyented. Thus 
a court of equity wul compel the surrender and 
cancellation of a forged or satisfied obligation 
— because otherwise an unjust use mi^t be 
made of it after the death of the apparent 
obligor, or a loss of his proof; and, for uie like 
reason, a court of equity will enjoki a tres- 
pass wheneyer the damage would be irrepara- 
ole, or the remedy in a court of law inadequate 
— and will, on the same ground, enjoin waate, 
or Jthe side of a copy right, or the abduction or 
destruction of property of a peculiar yalue to 
the owner; in which cases a jury could not ful- 
ly estimate the damage sustained by Uie in- 
iured party, if the apprehended wrong should 
be done-««nd in which, there is no Mequale 
remedy in a court of technical law: and thus ^- 
so a person who owes a debt, demanded by sey- 
eral independent and antagonist claimants^ 
strangers in law to each other, may, by bill in 
tiquity, compel the claimants to interplead 
so as to secure himself against the danger of 
being forced to pay the same debt m<ve thm 
once, which, without the aid of a court of 
equity, might be the case, as judgment in iM'o 
ef one stranger could not be pleaded in bar of 
a suit by another for the same demand. 

These few illustrationa are sufficient to show 
the nature and yalue of the preyentiye juria- 
diction of courts of equity. ' 

Ilie remedial power <i equity is either ax- 
closiye, concurrent, or auxiliary. 

Ist. The jurisdiction of a court of equi^ ia 
exelusiye, when infiro cofMcientM, ot acMrd- 
ing to uniyersal law, there is a right which 
(except in % few peculiar cases) is not incon- 
sistent with either the prohibitions or poliey 
'of the local positiye law wliich, being f ilent 
respecting such a right, or not clearly recog- 
niamg it, affords ao remedy for enforcing it. 
This branch of jurisdiction may be illustr^ed 
by exjwess trusts, which, being the cieatorea 
of equity, and neither recognised nor prohib- 
ited by the strict common law, will be en- 
forced by a court of equity only. In such 
cases of trust, and in many other cases de- 
pending on the same principle, it is said that 
there is an equitable, but no legal right: TSt 
this distinction is not ep^ntial, but modal'on- 
ly ; for, in the substantial and ultimate seiiae, 
eq)iity is laW| and that which is eqditaUe is, 
and of course must be^ sanctioned by the .com- 
mon law, as now understood, though, in its o^ 
iffin» equity was an arbitzicy interpolation by 
tne ecclesiastical chancellors of Snglaad at 
i^t and f<Mr a long time resiatsd, and finally 
law,— ihMgh anciently th^ nsed» to • yery {acqniesoed in by thoae ongana of public oj^sor 



And now, aa alieady sugf|eeted, 
diffnence between a court of law i 
.ef equity ia, that the fonner ia restricted in its 
proceedings to prescribed fmns, which are not 
uafrequeatty insufficient f(tt fulfilling the end 
0t the law and securing a full measure of jus- 
tice according to the epirit of rational jurispru- 
dence, and the other, looking to the aim of the 
law, adapts its remedies, and its modes, and 
its measure of relief to the exigencies of each 
eaee, and administers that justice which it 
waa the object of the law to secure. The hi- 
per-teohntcality of the ancient common law 
courts ofS^gland, and their -punctillious ad- 
herence to forms and ressedies often inappro 
priate and inadequate, induced the chancellor 
{a asMifiie a jurisdiction which the public 
opinion finally approyed and sustained, and 
which, when regulated, as noiw, by the prinei^ 
ffu of latp, aubseryed the purposes of justice, 
and remedied a defectiye and of ten peryerted 
jndlcisl administration, without either sub- 
yerting the poliey or Irustrating the spirit of 
the common law, or shaking that stability 
which can be secured only by the supremacy 
of an eatablished and known judicial system. 
ITo despotism ceuld be more intolerable or yex- 
atious than that cf arbitrary and erratic dis- 
eretion; and therefore equity would be a mon- 
Mtr, if, aa in its infancy, it were now either 
lawlees, cuuicious, or uncertain. But 
enough has been already said to proye that 
eauit]r is not new, in fizigland or America, 
wnat it was prior to the time of Lord Notting- 
ham, and in the days of Grotins and of Poffen- 
dcrf«nor the UofkieiUum kgk of Cicero— «nd 
to ahow that distinguished jnriits in modem 
times, feeUnff the necessity of uniformity and 
ftabiHty in the judicial administration of jus- 
tice, and co-operating with the spizit of the 
ace in which VkBj liyed, haye finsJlf succied- 
•d in drcnmscribing equitable jurieuction and 

Kwer, within rational and well-defined 
anda, prescribed by principle and «nalo^{ 
and haye thua blended the harmenies of the 
common and the ciyil law—- each the offspring 
of a prolonged existence and rectified reason, 
that Mong to no single age of the worid. 

Syen at Berne, the yarieus rules adopted by 
different PnoBtors, and especislly the prece- 
danta of suecessiye judges , of that class, to 
whom trusts or ekaeB Jidei etiimm$»a were con- 
fided, were, in the progress of time, collated 
and made outhoritatiye and binding by "the 
j p iW i fa al edici/* 

But no aystem of equity eyer equalled that 
Bsatmed by the wisdom of the Anglo-Saxon 
nee, and which we are now considering. 

Eduitable jurisdiction » as now here and m 
Xngpind established, is limited to ciyil cases 
ariaiae front contract express or implied, and 
ia weu defined by plain and inyiolable rulee. 

1st. The jurisoietion of a court of equity is 
either preyentatiye or remedial . As preyention 
ia better than euro, and preyentiye justice 
therefore not only is better than that which ia 
punitoty or netributiye, but is the. i^ltimate ob- 
ject of all human law; and as courts of mere 
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ion ^d atathorify bj whom tli« c«mnum Ixw 
w»B created, improyed,aiid expoanded. Like 
•Ttary othet element of the common }fi,w, eqydVy 
htm gradaallj and imperceptibly grown and 
expanded jinto a broad, deep, and refreshing 
stream, whoee sources, beinr small, yaiions 
aiMl distant, are almost as oEscure and legen- 
darr as those of the Nile. And the characteris- 
tic distinction now recognized between eqiii^ 
and other law is, that the one is common law, 
first introduced and adc^ted by chancellors, 
and administered by tribanids called courts of 
eqnity, and according to the libtfal prinoiples 
and ifeuble modes m ewU lato, and the otner, 
modified and imnreyed also by judicial legis- 
lation, is adminnteied by other conrto denom- 
inated conrts of law, and according to the 
inflexihie fonns of the more technical common 
law. Thus, though once there was no such 
aTailabl6 right as the Muitr of redemption, 
which was first establiuied by courts of equi- 

Sf, and though also that right, howerer un- 
oubted now, is called equitable and not le- 
gal, neyertheless it is reoegniced and upheld, 
by the modem common law; otherwise it could 
not be enfbrced by any judicial authority. 
But the temedy l>eing still, as at first, in a 
court of equity only, the right itself, though 
sustained by law, is caUed equUMe, in contra- 
distinction to that class of rights which, being 
enforcible according to the modes pfeculiar to 
the common law, are therefore distingqished 
as U^. And thus also the modem right to a 
specific exectktion of a contract — having b^sn 
fint recognized by courts of equity and beinff 
enforced only ;by bill in chancery — ^is called 
equitable merely— but certainly, in the com- 
prahensiye and more effectual sense, it is a le- 
ffal right— that ifr— a right aanctioned and up- 
neld fythe Common law, as now existing and 
nndentood. 

In all such cases of rirht recognised by the 
common law, but not enforced or protected Ac- 
cording to its peculiar forms of proceedfng id 
eourts of strict and technical law, a court of 
equity has yet, as at' first, exdusiye jurisdie- 

tioD. 

Sad. In some, classes of cases in which a 
right waafirit recogpized by courts of equity, 
and was enfbrcible m no other forom, the com- 
mon law courts, becoming more liberal and 
enlightened than they once were, and follow- 
ing the example 91 courts of equity, haye 
adapted their remedies to the cabes, and now 
exercise a concurrent cognizance oyer them. 
Thus, though anciently a court of law would 
not sustain an action out a lost bond, because 
the forms of pleading required profert 'vrhich 
ceald not be made, and therefore, courts of 
equity assumed and once exereised an exdu- 
siye jurisdiction to giye relief to the obligee* 
now an action of law may be also maintained 
— abd, therefore, as the assumption of juris- 
diction by a court of law will not oust the pre- 
existent jurisdiction of a court of equity, the 
case of a lost bond is now one of concurrent 
cognisance by courts of law and courts of 
egiuty; in either of which the obligee may 
•Mit toi<i#-4>ut«luiyiiighadAfiatldeo]iion 



in one of them, he cannot sue again in the eth- 
er for the same cause. 

But there is another class of cases in which, 
though the commoh law nc^eir withhdd its . 
peculias remedies, yet, as they were not always ' 
adequate or effectual, courts of equity assumed 
a concurrent jurisdiction for the purpose of ef- 
fectuating {he tme object and spirit of the law, 
which the common law forrn^ could not always ' 
do. Thus, as fhiud, from its yery character, 
may escape detection unless the injured party 
can haye the benefit of a discoyery from the 
fradiHent party upon oath, knd as moreoyor a 
rescission of a fraudulent contract, and a con- 
sequential restitution may be important to 
justice, and the common law forms are not 
adapted to such an end-r-therefore courts ef 
equity assumed and now possess, concurrently' 
with courts of law, jurisdiction in most cases 
of fraud. ISo, too, in a case of mutual ac- 
counts, difficult to'proye without a discoyery 
on oath by the parties themselyes, and in 
which also there is an itaiplied confidence or 
trust, courts of equity haye assumed and now 
exereise a concurrent- jurisdiction, becfauae the 
legal remedy is not perfectly adequate* 

drd. Sometimes a court of law, restricted by 
its forms, cannot effect fully or certainly the' 
end of its own exclusiye cogpizance of an ac- 
tion pending before it— and to supply such a 
defect in the administration of justice by such 
a tribunal, a coart of eciuity mayi so far as may 
be necessary and consistent with theyrinc^U$^ 
ot law, interpose in aid of the la^ court, and, 
by eierting its peculiar and extraordinary 

Ikowers in effectual modes, giye elQIcacy to thu 
aw. 

. Thus, when property inydTiid in litigation, 
in a common law action, is in danger of de- 
straction or abduction beyond the jurisdictaoa 
of the court, a couit of equity may, en a> bill 
containing appropriate allegaticms, enjoin the 
remoyal or destroction of it-— «ad thus also a 
jsourt of equity may compel « party to an ac- 
tion at law to make discoyery of facts material' 
to the issue, and to be used as eyidence on the* 
trial of it — and, after a juc^paent, may cotapel 
a discoyery of property sub|ect to execution, or 
remeye incnmorances and extinguish Araudn- 
lent liens, in subserylence to the common law 
remedy by execution; but a court of equi^ 
will not interfere in these latter cases, unliaa 
the Complaininff par^ will show that he had 
tried ineffectually tijCBriJuciat, and thus show, 
primafaoU, that the ordinary legal remedy is 
insumcient>^nor, as no court can subject that 
to executxen which the law has exempted, can 
a court of equity, in aiding a common law 
court in enforeing its judgment, compel a die-, 
coyery, or decree the subjection to execution 
of property not liable to leyy and sale, accord* 
ing to common or statute law; a right to dia- 
coyeiy alone giyes jurisdiction; and upon die* 
coyery a court of equity can only compel the 
production of the property so as to beleyied 
on,* and can thus only aid the common law 
Judge to do that which ha wonld have a right 
^todo if hisofficar cooUU withoat the alil « a 
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court of eqiut^, find and seise property liftble 
to ezeeutioa. 

Ab the Jiuriediotioii of a. court of equity, as 
new eetaolished and defined, arises chieflv 
from the defectiyeneeft or nnsuitablene^ of the 
prescribed remedies in a court of law — is lim- 
ited to the end of effectuating the true Spirit 
and design of the laW — and cannot be extend- 
ed beyond what mi^^ be comprehended within 
the genius, poliey,, and aim of the law — ^it may 
be tested by three general facts, lat. If, ac- 
cprdin^ to universaTlaw, not Inconsistent \^ith 
the positire local law, there is a right bat no 
remedy f n a court of law, a court of equity may 
take cognicance of the case, and has, <)f oourse, 
ezclusiye jurisdiction. 2nd. If there be both a 
right and a legal remedy, ox, in other words, 
a legal right in a particular class of cases, but 
the rdkne^ in a court of law be doubtful, or 
difficult, or inadequate, a court of equity has 
concurrent jurisdiction. Srd. When, in a par^ 
ticular class of cases* the legal remedy perrerts. 
the end of remedial justice — as, for example, 
wben judgments were rendered and enforced 
for the penalty, instead of the sum iieally due 
according to Uis spirit of a penal bond — a 
eourtof equity may interpose, and by granting 
appropriate relief, fulfill ihe object and inten- 
tion or Ute law, and prerent'.an abuse of a per- 
Terted legsl procedure. 

The only objects of a court of equity are re- 
ducable to this three-fold classification. 

Thus the modal difference between equity 
and law, and the character of equitable juris- 
diction, pxxd the objects or tests of that juris- 
diction, being eiush distributable inter three 
daases, we hare, not enly the mystic multiple 
3, but the classic number 9— tend by adding 
the subjects of juriedictioti^ equity presents, on 
its froAi, the saoted number 12; for the sub-, 
jeots of equitable jurisdiction may also be com- 
pn^ended in three plasses — that is, Fraud, 
AccSdemt and 2Viift— each understood accord- 
ing<r0 a liberal and comprehensiye import pe- 
ciuiar to equity, which considers fraud as actu- 
al or <$oQ8tnioliye-*-accident as any circum- 
stance (ezoej^ting fraud or trust) which disa- 
bles a partyt in a class of cases, fhmi obtaining 
joaticeby the ordinary Im^ remedies — and 
TVim^ as ei^iess or implied, and as, therefore, 
embracing cases in which one party holds a 
right for another, or to which another has an 
equitable claim deriyed lix>m contract, reSuU- 
ing from some yelnntazy act, or implied by 
law. 

The foregoing outline exhibits a yery gener- 
al and coBiprebensiye map of the history a^d 
elements of that branch of jurimrudence de- 
nominated equity— «nd the yery fact that it is 
juriBprudential shows.thatitis an established 
and defined system of principles as authorita- 
tiye and innolable as the law of the land. 
Being engrafted on the common law, there 
may oe no ^onxI reason why, l^e other depart- 
ments of jurisprudence, equity should not now 

be administered by all courts of law. "A court Dy some ruiee ana prinoipies peciuiar to eqoi- 
dlBputy," proceeding without form, and de- tr— the chief o^ which are the following: let. 
ddinf; aecoraing to one set of common law That he who sedEB equity must first himaelf 
piiMq^» and "A owut of iL«is" rsftrielad to^do ^«ity. Sad. That a ccmpUinftat most 



prescribed fonns, and deciding aceordhig to 
other principles of the same code, in the same 
country, and with an essentially diffsrent ef- 
fect, exhibit a ein^^ular and rather yexatious 
anomaly. In Louisiana, where th^ ciyil, and 
not the common law, preyails, there is, ot 
coarse, no^uch distinction as that between law 
and <)quity — and in Pennsylyania, where 
there are no courts of equi^, justice is admin- 
istered by 4he same court, according to both 
equity and law. And "weie this the case nni- 
yersslly, the almost incomprehenbible distinc'* 
tion between Law and E^iuity would not exist, 
but American jurisprudence would be under- 
stood to be a homogeneous system, operating 
equally apd alike in ^yeiy forum. 

Howeyer arbitrary and unauthorised may 
haye been the first encroachments en the com- 
mon law courts^ and the modifications of the 
common law iteelf by the clezioal chaneelloim 
of England, there can be up doul^ that the ul- 
timate result of the innoyation is a yeiy great 
improyement of our complex ciyil code, mitl- 

Sted and liberalised, as it now is, by, princi- 
» transplanted into it from the ciyil law> by 
ecclesiastical authority, and which would ney- 
er perh^)B haye taken root in its uncongenial 
soil, had net the first seeds been planted and 
watered, and sheltered by the hand of arbitra- 
ry and lawless power — ^and thus* by clerical 
usurpation, the rough and simple genius of thb 
ancient common law has been greatly refined, 
inyigorated and expanded. 

But, as already snggested, there are eyen yet 
some anomalies in tequity; and it is therefore 
not uniyersally true, that a court of equity has 
no power to decree relief contrary to the doc- 
trines of the common. law. There are some 
few cases in which, though the ciyil and com- 
mon law conflict, the one ia administered in a 
eourtof equity, and the other alone preyails in 
a court of law. Thus, though according to the 
comnvon law, as inflexibly enforced in a coort 
of mere law, a married woman can neither 
make a yalid contract with her husband, nor 
own separate property in her own independent 
right, yet in a court of equity, (the doctrines 
ofthe ciyil law there preyailing in such cases) 
such contracts and euch rightis may be recog- 
niaed and enforced»— thus also, a bona fide 
sale of a.chose in actipn, though void- accord- 
ing to the common law, is yalid and ayailable 
in a court of equity — and thus alsu, certain 
trusts, denominatea executory, are construed 
and enforeed according to the intention ofthe 
parties, thoush in a court of law the arbitrary 
applicaton of technical rules may giye them an 
essentially different efiect. 

With these and some few other similar ez- 
ceptionsy equity and law are consistent and 
identical in principle and oMect, and differ on- 
ly m remedial power and efiSect. 

But though tne discretion of a chancelior is, 
in no decree, personal or arbitrary, but is es^ 
sentially judicial, it is heyerth^ess regulated 
by some rulee and nrinoiples peculiar to 
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ooDie into cOurt with olean haad»— that i8> he 
muBt haT« been fair, juBt and punctaal. 3rd. 
Th« vigilaat only, and not th« supine or neg- 
li0Uit, are entitled to the consideration of a 
court of eqni^. 4th. A court 6f equity irill 
not'Wiforee a penalty, or forfeiture, or an op- 
pres^ve .contract. 5th. A court of equity will> 
noteompel a hona fide purchaser to make dis- 
coTery, nor permit an infant to be prejudiced 
bj the uegHgei^e of the proekien amif or g^uai^ 
dian ad 7tMi» nor take a bill for ccftvfessed 
against infiuicy • Bth. For many practical ends, 
equity consideip.that as done which ought to 
be done. 

7th. As alreadr suggested, whenerer, ac- 
eardin^ to rational law, were is a right neither 
reeogniced nor interdicted by the Saxo*]^or- 
man common law, a court of equity wil}, up- 
hold it, ^nd the Judicial discretion of the chan- 
cellor is goTemed by ^e code of universal rea- 
son and natural ri^t, as understboci and de- 
fined by elementary writers and eminent ju- 
rista. 

8th. Beciproeity and conscience Umit the. 
dis^etiou oi a chancellor i]> affording or with- 
lioldiBg remedy in cases — especially of concur- 
rent jurisdiction— and theresci8si9n ^id spe- 
cific execution of contracts will present appo- 
site illustrations of this kind of equitable dis- 
cretion. Thus a couit of equitTjcannot rescind 
a contract on theaingle-grouna of ina<i^uacy, 
unless it be so gross asp^ »e tQ indi9ata 
fntd — ^but if the party, who is most tf be 
benefitted by an unequal executory agree- 
ment, sue for. a specific execution of it, the 
eourt mayi on the ground of hardship alone/ 
refuse to give relief, and remit the cqmphuu- 
ant to his ordinary legal remedy, which, in 
such a case, mar m deemed aU sufficient fpr 
the purposes of justice contemplated by the 
spirit of the la^. In ^uch a case the chancel- 
lor has no diacretion to relieye a party from 
the legal oblioation of a contract which was 
Toluntary and uninfected by fraud — and yet 
he should not use hia extraordinary power 'for 
enforcing it, when the leffid remedy is deemed 
sulBflient for all the enoCs of full and perfect 
justice. 

9th. When parties are in equaUjure, the de- 
fendant must preTsil — ahd when equities are 
fqoal in quality, the oldest is preferred accord- 
ing to the maxim — qui prior ut tempore potior 
ettjure, . 

10th. Equity not only follows the law, that 
is, the principles and analogies of the law, 
but it has alsoa4optea rules partly analogical 
and ftfMTtly ]>eculiar respecting the limitation 
ef suits by time. 

Ko statute of limitation, being, in terms, ap- 
plicable to suits in equity, nostatutpzy limita- 
tion can apply propria- vigore to courts of 
equity. But those courts hare, upon a prin- 
cifde of analogy, Toluntarily adopted the etSit^ 
ute of limitatioAS in all cases of concurrent ju- 
riadiction, and apply it in such cases, except- 
ing in those of fraud and mistake, precisely as 
it^plies io the concurrent remedy in courts 
of law. But as, in suck cases, it was adopted 
▼flluntaiilyi it wai but reatonahlo that i^odofjNtM/oas legal pzesiuuptiimf in all con 



should be so qualified as to operate justly an d 
consistently with the spirit and end of tdl statr 
utory bars — and, therefore, in cases of fraud 
and mistake, in which there may be either an 
action at law or a suit in equity, time in equity 
will be computed only from the discoTery, and 
not, as in a common law action, from the per- 
petration .of the fraud. 

Cases of exclusive jurisdiction in equity are, 
in respect to the M)plicatiQn of the statute, 
of two classes — ^the nret class embracing those 
haies in whieh^ if there could be any legal rem- 
edy, it might be barred by the statute; as, for 
example, a superior equitable rieht to land, 
of which the holder of the legal title had been 
adrersely possessed for 20 years after the 
equity accrued — and the ^eond class consists 
of all those cases m which, had tihere been a 
legal remedy, it would not have been subject' 
to the operation of the statute; as, for example, 
an express trust or a xuprtgase, unaffected by. 
either proof or pr^umption of an adTerse pos- 
session in fact. In tae first class, the statute 
applies just as it would gainst a legal reme- 
dy : but ,in the second chus, it may operate 
and can only operate presumptively. 

iWhen the only difference is in the form of 
remedy, the modem law will apply the stajbute 
of liniitations «ui a presun^tory bar to a suit 
in equity, whenever, on thosame facts, it 
would be so applied to an action in a different 
forum, if such were the remedy for the same 
cause. This is what is ciflled the adoption of 
the statute by analogy. 

But when the statute would not have ap- 
plied effectually as a bar to a leoal, it can nev- 
er bar an ^jmtable remedy for uie same cause 
of suit. This, too, is analogy; and the cl^iss of 
cases most fitly illustrative of this branch of 
the modem doctrine, is that of mortgages and 
express technical tmsts. Let us, for example,, 
take the case of a suit to foreclose a mortgage 
20 years after the debt became due, the mort- 
g^agor having, all the time, retained the posses- 
sion of the mortgaged land. If an action of 
ejectment, to place the mortgagee in postes- 
sion, had been brought, the lap^e of 2& years 
would not have operated per «« ^ a statutory 
bar-^-and therefore the same fact cannot so op- 
erate in the suit of equity to foreclose. But m 
both casefr---and in each equally and alike — 
time would operate as a presumptive bar. The 
reason why time woul4 i^ot, in either case, op- 
erate af a statutory bar, is because the posses- 
sion, in its orijg^in, was under the mortgage, and 
therefore amicable, and not adverse, unless 
proved to have become so in /4ct— and such 
proof may result from an ostensible possession 
m fact, in the ^aracter of owner, and not as 
mortoagor, or from a presumption of law aris* 
ing u'om the lapse of 20 years unexplained. 
But such a presumption does nat operate in- 
flexibly, like the statute, which can be eluded 
only by proving some exception provided for in 
its savinff clause— but may be repelled and 
defeated by proof of any fact inconsistent with 
the legal presuxmotion. 

The lapse of Sb years is now the fixed peri* 
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mon Ivw ramjet, "Whaker^ may be the form 
of temedy or mode of relief. A!iid» therefore, 
in an action 6n a bond which had been due 
more than 20 years, though the defendant, 
could not here arailably plead anjr statute of 
limitations — ^nerertheless, if he plead pay- 
ment, the court will instruct the jury that the 
lapse of 90 years unexplaiiied ' is presumptire 
proof of payment, and that, in the absence of 
ant counterrailiog fact, they should'find fortiif 
defendant 

Btit proof of a partisl parent, or of ac 
knowledgment of the debt, or of inability of 
defendvit to hare paid, within tibe 20 ^ years, 
mi^ be sufficient to repel the legal presump- 
tion, and entitle the plaintiff to recoTer. 

So, in a suit to foreclose a mortgage, if the 
mortgagor plead payment or release, a con- 
tinued possession by him* for 2(T years after 
the debt became flue, would, unezplained, be 
presumptive proof of the payment or release^ 
and the law would then also presume th%i his 
possession had, from the' time payment was 
due, been in his own right, and not as mort- 



enl sketch of the hSstoiy and prineiplea of 
equity in Eneland. It exists and is practised 
in most of w States of our Union sabetan- 
tially as in Englaad, whence, at difGerant 
times, and with Tarious modlficationbt it hai 
been adopted here. No court had chancery 

?>wers in V irginia prior to 1700-*-n<ir in New 
ork prior to 1701 . And equity, administered 
in some of the states by distinct Courts, and in 
others by courts, like that of the Exchequer in 
Enghnd, combining boith hgal and e^uitaUa 
" tpoW^ers— was mot matured into a well defined 
system in any of the United States Sooner than 
about the close of the last century. But being 
now estaUiBhed on principles of naiTorSal 
reason and justice, irhich areinfiniie and eter- 
nal, and as expansiye as the destiny Cf man, 
it will prpgressiTely iinproTs and be im^rored, 
and assiknilate and be assimilated, until there 
shall be but one Itfw, in name, ih substance 
f^ud in practice— and' especially in this otir 
land of intellectual independence,- where the 
science .of jurisprudence, as well as eyerf 
branch of practical knowled^, may find its 



hj the mortgagee of any fact inconsistent with 
these Isgal pre8umi>tioos, might be sufficient to 
repel them, and entitle him to a decree. ' 

The same princinle applies to eyery -suit in 
equi^, by a benenciary against his trustee, 
nad Men i 
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years 



in possession more than twenty 



But in all such cases, proof of adverse pos- 
session in fact, openly and ostensibly held 
for )0 years, would make the time operate as a 
statutory, and not merely as a presumptite 
bar, lioweyer tortious such' conyersion and 
usurpation or breach of trust may have been-; 
for .m eyery such case, the piuiy wronged 
had a knowu cause of suit, and troiA. the mo> 
ment of its accrual the statute Commenced 
running; and the possession being adyerse, and 
the only difference being in the form of suit) 
analogy applies the limitation in equity just 
as it would haye applied as a bar to a legal 
remedy, had any such been appi^opriate. 

We may now see how material the dif- 
ference is beftreen a statutory and a presump- 
tiye bar, and how indiscriminating and delu- 
siye are those dicta which suggest that, as be- 
twten mortgagox'and mortgage, the posses- 
sion by either of these for 20 years operates as 
a statutRT bar against the other. 

But still, as policy and uniformity require 
that eren in such cases there should be some 
fixed rule of prescriptive limitation, courts of 
equity haye, in iil^itation of the statutory limi- 
talaon to the right of entry, adopted 9p years as 
the period of legal presumpiton against a dor- 
mant equity; but 'which period, unlike the 
Serlbd adopted in cases of concurrent remedy, 
oes not, in such acase, operate inflexibly as 
a statutory bar, but only prosumptiyely; and 
therefore any fact that will rebut the arbitrary 
presumption thus arising from the lapse of in) 
years,- in a case of the second class, exclusirely 
etgniaable by a court of equity, will be suffi- 
cient to defeat the prima fade bar to the suit. 
The foregoiog » sToy iDpciiictt&d gen^ 



ffagor. But, as in the suit on a bond, proof niost con^poiial soil and yiyi^n^ snn, and 
Kv fk« m^i^iMiMkA />f anv f«*.f {nAAnaia4>««if wUii 1 i|)i^]iere thc comiug generation may achieve and 

enjoy the noblest of the many moral tri- 
umbhs of our race. 

The yexalious ddays and uncertainty to 
which lififfants are generatiy subjected in 
courts of cnanceiT, are not ascribable to any 
defectiyeness in toe principles or peculiarity 
in th^iloctrines of equity, but result altogether 
from the unsuitable organization of most of 
those courte, and Uie loose practice which gen* 
erally characterizes them. Andwhateyermay 
be the excellence of theoretic equity, practicid 
equity mu^st eyer be liable to just criticism 
without some essential improyement in organi- 
zation. As^long as our' Cfrcutt CourU in &en- 
tucl^ shall continue to exercise,' by distinct 
remedies, the poWer^ of Judges both of equitnr 
and strict common law, suits in chancery wi& 
be protracted, neglected, defectively prepared, 
and of course, often and almost always errone- 
ously decided. Nevertheless, with allour prae- 
lical defects, which could be easily remedied— « 
equity is, in many respects, even hfsre emi- 
nently useful; and We cannot dopbt the day is 
not far distant when^ by proper reform in its 
administration, it will be made in practice 
what it is in principle — the most just, efficient 
-and rational branch of the common law. 

It will appear from th^ foregoing sketch of a 
mere outline of equity, that it is Taw and jus- 
tice in a peculiar and rational wnse^— lair in its 
spirit, and justice in its essence— ^not the tfrm- 
mum ju9 of the letter of the law, which, like 
that of the gospel, killeth, and which there- 
fore is often stimma injuria^ but that Regulated 
and enlightened justice which is the basis of 
all happiness, and which, .therefore Cicero in 
his offlces, declared to the "wnnivm domint\(d 
reaina virtktttm" "the mistress and queen of 
all the virtues. And it will be seen also that 



eouity is not new what it once was in the days 
of Aristotle, of Papinian, of Qrotius, or even 
of Bacoh^the personal "diseretion of a good 
ma&'' or the ccKn^tris of tiial in wlim tiia 
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law, in oonsequence of its imiTersalitr, U d«- 
faetiTe"— bat that it is m«re nearly what 
Blackstone defined it to be, "the soul and spir- 
it of all law/' and by which "positive law is 
eonttnied, and rational law is made." And* 
moreoTer, it will become manifest that equity, 
as now practised in England «|id in tfiese 
states, has nerer been exactly defilied by any 
publicist or jurist, and is not, even now, easi- 
ly defined, though itmay be well understood." 

It may be here alsoperceired how — through 
the principles of her ciTil code, blended with 
ttie conmon law by courts of equity — ^fallen 
Rmm will continue to maintain by her reason, 
an extensive and indestructible empire for 
countless ages after the destmotioa of all the 
other and more pretcndin|[ monuments of her 
republican glory, or .imperial power and mag- 
nffieance. 

Nor can it escipe observation that— with 
the exception only of the christian religion-*- 
equif^ is the best friend tBattoomaa has, or 
ever nad. It does not, like the gothic common 
law, destroy the separate legal existence of the 
wife by mer^ng it in that of her husband — 
nor make eoterture a state of vassalago-— noi;, 
even like the civil law, give to wiv^ incon- 
sistent rights and injurious authority*— but it 
will, to a just and rational extent^ protect mar- 
ried women in their personal identity, akid in 



the enjoyment of property and of mental inde- 
pendence. 

But we must not forget that equity — ^vast 
and useful as it must be admittea to be— is 
only one of the many streamlets that contri- 
bute, to the dhoreless reservoir of universal 
law. JSven equi<7> and the more technical and 
ancient cdmtnon t^sw combined are, to the great 
ocean of all law, but Hke our noble rivers, 
Mississippi and Missouri, whose comnuneled 
volumes — limpid and turbid — ^though long 
distinguishable, are destined to a more perfect 
union and identity in the continued fl0w of 
one majestic stream bearing its beneficent con- 
tributions to the bosom of Qie great deep. 

And thus it is evident that, wherever the 
Anglo-Saxon tongue is spoken, modem Eng- 
lish equity is among the most useful of the efi- 
ments of that, copious systeip of civil jurispru- 
dence, which is the rule of civic rigbt and du- 



tv-^the mother of all other arts and sciences*^ 
the upholder of order and liberty — ^the conser- 
vator of peace— the creator and^reserver of all 
the soci^ relations — ^the guardian ane^l of Ihe 
most endearing charities of domestic life— the 
tutelar divini^ that guards infancy, weak- 
ness, and innocence — and without the protec- 
tion of whose strong panoply this earth would 
be a wilderness, our whole race savages, and 
oifr moral world itself a cheerless, trackless, 
hopeless waste.^ 
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Lexington, Nov, 27th, 1838. 
Sir — We» the undersigned, having been appointed by the Law Class 
of Transylvania University, a committee to wait upon your honor, re- 
spectfully request a copy of your Introductory I/ectare for publication, 
believing it to be a just and able eulogy on the life and public sei^vices 
of the late Hon. John Boyle. 

Respectfully, your oh't servants, 

WILLIAM T. BARBOUR, 
WM. R. CARRADINE, 
WM. H. ROBARDS, 
M. R: SINGLETON, 
Hon. Gkokoh RobbrTi^on, CammiUee^ 



Lexington, Nov. 28th, 18S8. 
Gentlemen — Thanking you 4ind the Law Class for your kind senti- 
ments, I commit to your discretion and disposal the Introductory Lec- 
ture, a copy of which you have requested for publication. 

Yours, respectfully, 

G. ROBERTSON. 
Messrs. Barbour, Carradine, Robards, Singleton. 
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It 10 the 8«cred duty of every ffoneratioii to 
praeerre faithful mevBorials of ute character 
and coaduct of its diatmguished men. The 
memoiy itf the illuatrious dead should neTer 
be loat in the oblirion of Uhie. Biomphy is 
the soul of history. The maxima and motires 
and destinies of prominent men, as exemp^fied, 
from age<4o age, in the moral drama of our 
race, constitute the elements of historic philos- 
onihj, and impart to the annals of mankind 
tneir only practical utility. When, and only 
when, illustrated by tiie lire of an eminent man, 
▼irtue or Tice, knowledge or ignorance, tiius 

Cnaonified, is seen and felt as the efficient 
rer of the moral world. The lives of con- 
spicuous men help to characterise their day 
and country, ana, like sign boards on the 
high-ways and the bye-ways through the wil- 
derness of human affairs, tell the bewildered 
pilgrim where he is going, what way he thimld 
go, and the weal or the wee of his journey's 
end. 

Here, with trembling hand, the gifted Bums 
points to the ruin and despair which lie in 
ambush on the broad and voluptuous turnpike 
on Which his noble genius was driven to des- 
truction — ^here sits the cold bust of the captive 
Napoleon, scowling on the iron railway, where 
the steam-car of unrighteous ambition, explo- 
ding with a tremendous crash, shivered all his 
gigantic hopes and projects of power— and 
here, too, stands the ^od-Hke statue of our 
Washington, consecrating the straight and 
narrow pathway of. virtue, which leads the 
honest man to everlasting happiness, and the 
pure patriot to immortal renown--and here, 
every where, we see exemplifications of the 
vanity of worldly riches, the wretchedness of 
seljGisn ambition, the usefulness of industry, 
and charity, and self-denial, and blissfuUness 
of cultivated faculties, aad of moderation in 
all our desires and enjoyments. 

The lessons, thus only to be usefully taught, 
are practical truths echoed from the tombs of 
buried generations in the mother tongue of all 

mankind. i 

Greece, and llome, and France, and England, 
have honored their dead and contributed to 
the stock of useful knowledge among men by 
graphic memoirs <^ their conspicuous Philoso- 

fhers. Heroes, SUtesmen, and Bards. And 
lutaich's parallel Biographies of Greeks and 
Bomans^and Johnson's Lives of the British 
Poeta— scholastio as the one, and garrulous as 
the other must be admitted to be— are amon^ 
the moat valuable of the repositories of pracU- 

cal wisdom. , 

But it ia in our agtt of rectified reason and 
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enlightened liberty that the Uvea of the virtu- 
ous great who have lived and are buried in our 
own America, would exhibit the most attrac- 
tive models of the virtues which made than 
and our country great, and which alone will 
ever ennoble and bless the nations and coun- 
tries of the earth. 

The Anglo-American Heroes and Statesmen, 
from the Pilgrim Band of Plymoth Bock to 
that more illustrious group signidized in our 
memorable revolution, stand out in bold relief 
on the column of history; and the humbler, 
but not less noble pioneers and hunters of Ken* 
tucky, aad the primitive founders of thefipeaai 
social fabric of this bloomiag vailey of the 
West, have left behind them monuments more 
enduring than storied urns or animated busts. 
But the personal history of most of these no- 
bles of their race is yet tdd only bv the tongue 
of tradition. And the story of the deeds of 
maAy of them is, even now among ourselves, 
listened teas romance. 

Our own favored Commonwealth, though 
young in years, is venerable in deeds* Ken- 
tucky has been the theater of marveloas 
events and of distin^ished talents. 

Though not more than 68 years have run 
since the first track of civiliaation was made 
in her dark and bloody- wilderness, yet she 
has already had her age of chivalry, herage of 
reason and religion, lioerty and law. She has 
her battle-fields as memorable, and almost aa 
eventful as those of Marathon or Waterloo— 
and she has had heroes, orators, jurists and 
lawgivers who would have been conspicuous 
in any age or country. But neither biogrso^y 
nor general historv has done justice to tawir 
memories. Most of that class of them, whose 
lives were peaceful and whose triumphs were 
merely dvus, have been peraiitted to slumber 
under our feet without either recorded eulogy 
or biographic memorial. 

The memory of the Nicholases, the Breckin- 
ridffes, the Brsrwns, and the Murrays, the Al- 
lans and the Hugheses, the Talbotts and th« 
Bledsoes, the Daviesses and the Hardins, the 
McKees and the Andersons, the Todda, the 
Trimbles and the Boyles, of whom, m their 
day, Kentucky was justly proud, should not 
longer remain thus unhonored and «isung. 

Influenced by a strong sense of personal and 
public obligation, we will noW attempt te 
sketch a brief outUne of one of theae our depar- 
ted great. * «. x_ %_ 

Among the honored names of Kentudqr, 
John BaSle, once Chief Justice of the Stalf, is 
deservecfiy conspicuous. Modest »i»d^P"- 
tending, hla atcrlin^ merit alone elevatiil JtUn 
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firm humble obsenxifj to high plaicei of public 
trost which he filled withoat reproach, and to 
a still more enriable place in paoLic confidence 
and esteem which but few ihen erer attained, 
and none erer more deeenred. Though his 
whole career was peaceful and unaspiring, his 
life, "take it all in all,'' domestic elid public, 
exhibits a beautiful model of an honest man, 
a just citiien, a patriotic statesman, and an en- 
lightened jurist. The exaaaple of sueh, a man 
is worthy of imitation hj all men lirine or to 
co m ei and the memorials oC sudi a lite must 
be interesting to all good men, and peeuliarlj 
profitable to the young who desire to be u^ul 
and honored. 

Jchn Beyie'e genealogy cannot be traced 
through a long iSie of ancestry. Qe inherited 
no ancestral honore, nor fortune, nor memorial. 
Like moat of the first race of illustrious Ken- 
tnckiaas, descended from a eound but humble 
•tock, he was the carrer of his own fertune, 
and the eaneblerof his own name. His <mly 
Mtrimooy waaa Tigorooa constitution, a sound 
Madf a piflni heart, and a simple, but Tirtuous 
•dmeafticD. 

He was bom October 28tii, 1774, in V irsnnia, 
at a place called "Clastle Woods," on Olijich 
Rirer, ia the (Uien)ceaDty of Bottetourt. now 
Russell or Taaewell; and in the year 177d was 
brenght te Whittey's Station in I^tucky, by 
his father, who immigrated in ihti year to try 
his fortune in the wild woods of the west — 
and who, like the masa of early adTentorers, 
leazed ia the old sehool^ef pronncial simplici- 
ty and backwoods equality, was a plain, blunt 
man of independent spint. The father first 
"mttietP* in Madison ooun^, but afterwards 
BOiTed to the eounfy of Garrard, where^ he 
lived on a small estate until his death. 

01 the early histoiy of the son, we h&Tc 
heard nothing ^ffnal or peculiar. In lus days 
of pupila|;e, a colleffiate education was aot at- 
tainable in Kentucky. And those who, like 
him, were poor, were compelled to be content 
with Bueh scholastio instruction as might be 
dsrlTed from priTate tutors and Tduntary 
MQiitry schools. 

Bmnleus of euch usefulness and fame as can 
be aeenxed only bT moral and intellectual ez- 
eellimce, he eagerly arailed himself of all the 
means within ms reach for improving his mind 
and eultiTating proper principles and habits. 
After acquiring an elementary Enfflish educa- 
tum, he learned the rudiments of the Oreek 
aad Latin languages and of the most useful of 
the aeienoee, in Madison county, under the tu- 
talige of the Rer. Samuel Finley, a Presbyte- 
rian okr^ymaa of exemplary piety and p&tri 
aichal sanplicity. With this humble prepa- 
latien, haTmjg choeen the Law for his protes- 
•ional pursuiti he read Blackstone's Commen- 
taiies and a few other elementary and practical 
books under the direction of Thomas T. Davis, 
then a member of Congress, whom he succee- 
ded, And who resided in the counh" of Mercer, 
in Uie neii^borhoed of Jeremiah Tilford, a 
plain, pious end frugal farmer, with whom the 
pnptt Doerded, and one of whoee daughters, 
(WMMh,) % bcaatifol and ezoelleat womui 



he married in 1797, about the commencement 
of his professional career. His wife's estate 
did not equal in ralue $1,000, and his own pat- 
rimony was himself alone, just as he was. 
With these humble means he bought an out- 
lot in Lancaster, Garrard county, on which, in 
1798, he built a small log house, with only two 
rooms, in which, not only himself, but three 
other gentlemen, who successiTely followed 
him as a national representatiTe, and one of 
whom also succeeded nim in the Ohlef -Justice- 
ship of Kentucky* began the sober business of 
conjugal life. There he liTed hsjjDlly and 
practiced law sueceesfullT until ISR, when, 
being unanimously called to the Hjouae of 
BepreaentatiTes of the United States, he oettLed 
on a farm «f 1|S acres, near Lancaster, where 
he continued to reaide until 18U, when he 
menred te a tract ef land in the same countf , m 
parf of which had been recently given to nim 
by his father, and whoi« he byed, in cabina, 
until 1814, when he bouffht*and removed to 
the tract in Mercer on wnich his wife had 
been reared, and where he continued to reside 
until his death. 

Here let us pause a moment, and,finm the 
eosinence to which the people spontaneooslj 
elevated the isolated and unambitious Boyle, let 
us lode back on the humble pathwvf which led 
him so soon to the enviable place he occupied 
in the flections of those who knew him nrst, 
and best, and not one of whom ever faltered in 
his confidence and esteem. 

Without the adventitloasinfluence of wealth, 
or family, or accident, and without any of the 
artifices of viilgar ambition or selfish preten- 
sion, he was, as soon as known, honored with 
the universal homage of that kind of cordial 
respect which nothing but intrinsic and unob- 
trusivo merit can ever command, and which 
alone can be either gratifvinG^ or honorable to 
a man of good taste ana elevated mind. It 
was his s^eneoral inteUigence, his nndoubted 
probity, his child-like candor, his sempulons 
nonor and undevialing rectitude, which alone 
extorted— what neither money, nor office, nor 
flattery, nor duplicity, can ever secure — the 
sincere esteem of all who knew him. And so 
conspicuous and attractive was his unostenta- 
tious worth, that, though he rather shunned 
than courted <xfficiid disclnction, it sought him 
and called him fi'om his native obscurity and. 
the cherished privaey of domestie enjoyment. 
His education was unsophi^cated and prae^ 
tical. He learned things instead of names, 
principles of moral truth and inductive philoa- 
phy instead of theoretic systems and scholas- 
tic dogmatisms. His country education pre- 
served and fortified all his useful ftcultiea, 
physical and morsl-^is taste was never per- 
verted by false fashion—- his parity was never 
contamini^ed by the examples or seduoed by 
the temptations of demoralising associations. 
Blessed with a robust constitution, his habita- 
al industnr and "temperance in all things" 
preserved his or^;anic soundness and promoled 
the health and vigor of his bodv and his mind. 
What he knew to K>e right he always praetiaed 
I— tnd that whioh he ftlt to be wresg h« iJiTa- 
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riaUj aToid«d. In his punvit ^ter kowM^ 
his 8ol« objects were truth and nffiitj. In his 
■oeisl intercourse ha was chaste, modest and 
kind— and all his eoadnet, public and prirate, 
was characterised bj scrupulous fidelity, im- 
partial justice, and an enlightened and liberal 
spirit of philanthropy and Deneficence« Self- 
poised he resolutely determined that his des- 
tiny should depend on his own conduct Ob- 
servant, studious, and discriminating, what- 
erer he acquired from books, or from men, he 
made his own by appropriate cogitation or 
manipulation. And thus, as far as' no went in 
the career of knowledge, he reached, as if per 
MiUm, the end of all learning — ^practical truth 
and utility. 

Panoplied in, such principles and habitudes, 
his ment oould not be concealed. In a just 
and disoeming community, sueh a man is as 
sun of honorable fame as substance is of shad- 
ow in the sun-liffht of day. And have we not 
here a striking iUustration of the importance 
of right education and self-dependence? I^np- 
•r education is that kind of instruction and 
discipline, moral, mental and physical, which 
will teach the boy what he should do and 
what he should shun, when he becomes a man, 
and prepare him to do well whatever an intel- 
lifi^ent and upright man should do in all the 
relations of social and civil life; asd any sys- 
tem of education which accomplishes either 
more or less tkan this, is so fsr imperfect, or 
preposterous and pernicious. But, alter all, the 
oest iclioolinasters are a mediocrity of fortune, 
and a country lociety, virtuous bat not puritan- 
ical, rdigions but not fanatical, indpendent but 
not rich, frugal but not penurious, free but not 
licentioqs-Hi society which exemplifies the 
harmony and value of industry ana morality, 
republican simplicity and practical e^ualitjr. 

fieared in such a school, and practically in- 
structed in the elements of useful knowledge, 
a man of good capacity, who enters on tae 
business of life with no other fortune than his 
own faculties, and no other hope than his own 
honest efforts, can scarcely fail to become both 
useful and great. But he who embarks desti- 
tuts of such tutilaee or freighted with heredi- 
tary honor or wealw, is in imminent danger of 
being wrecked in his royage. Fortune and 
illnstrious lineage are, but too often, curses 
rather than blessing. The industry and self- 
denial, which are indispensable to true moral 
and intellectual greatness, have bees but rare- 
ly practised without the lai^ of poverty or the 
iik:entive of total self-independence. And the 
son who cannot make fortune and fame for him- 
self, will not be ajit to increase or even to keep 
inherited wealth and reputation, however boun- 
teously they may have been showered on his 
earl]^ manhood. Parents should, therefore, be 
solicitous to educate dieir children in such a 
manner as to make them healthful in body 
and mind, and to enable them tebe useful and 
Koalirable, without extraneous wealth, which 
is but too apt to paralyze or ensnare the victims 
Qf«perverted bounty^and indiscriminatingaf. 
feeiion. 

John Boyle, rightly reared and unineum 



bersd by patrimonial traah^ started tha jonranr 
of life alona and on footi^his own mud ha 
only guide, his own conduct his only hope; 
ana tnough there was nothing strikinglj im- 
posing in the character of his mind or in his 
manners, but few men on earth ever reached 
his eaithly seal of honor by a straijKhter or 
smoother paui. During his short profissional 
career, he was eminenUy just and faithful to 
his cUents^ and though his elocution was 
neither copious nor ^praoeful, he was eztensivelT 
patronised. For this success he was indebted 
altogether to his intelligence, integrity and 
fidelity. But with much business^-his feea 
beine low, and not well collected — he mads 
but ^ttle money. He acquired, howevter, that 
which was far more valuable— the reputatioii 
of an enlightened and "an honest lawyer." 

Translated from the foransic to the political 
theater, he decUned ^together the practice of 
the law. In the national legislature he acted 
with the Jeffersonian and then dominant party. 
And though not a spesking member, he was 
vigilant, active and useful, and his disinter- 
ested pa^otism, amiable modea^, unclouded 
intelligtoce and habitual candor, soon f-flt^d 
him to an enviable reputation. If there ba any 
vslid objeotion to his politicsl course, it is this 
only— that, afi;reeing, as he genarally did, with 
a party armed with power and flosned lidth a 
recent and great victory in.the downfall of an 
opposing and previously govaming party, he 
was more of a partisan than perfect justice or 
abstract truth would altogether have appzx>ved. 
But this aberration, which could not have been 
easily avoided, was, in hii case, as venial and 
slight as it ever was in the case of any other 
man who ever lived. He did not "give up to 
party what was meant for mankind*' — ^nor was 
ne intelerant, proscriptive or factious, or evir 
influenced by any selfish or sinister nmtiva. 
And if, when he co-operated with his political 
friends, he ever erred, the ardor of his patriot- 
ism and the unsuspectinr confidence of his 
own honest mind inducea him to believe, at 
the time, that his par^ was ri^t. But ha 
was never charged with insincerity or oUiquitj 
of motive, iilid his character was slwajs 
blameless in the view even of those who md 
not concur with him in opinion. 

If as much could be as tmly said of more 
modem partisans, our country would be Meaaod 
with more honor and tranquilitv than can be 
admitted to prevail in this our oay of compa- 
rative intolerance and intellectual prostitu- 
tion. 

Having no taste for political life, and finding 
moreover^ that the duties of a representative in 
Congr^s were incompatible witn his domestie 
obligationst he had soon resolved to retire fkona 
the theater of public affairs and devote himself 
to his family and his legsl profession. But 
such a man as John Boyle cannot always dis- 
pose of himself according to hia own personal 
wishes. His constitu«)its re-elected huntwiae 
without competition. ' And we have heard that 
Mr. Jefferson, whojustly appreciated lua worth, 
offered him move than onaltderal appointmmit, 
which either his diffidence or his romaatw at- 
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Ucbment to his fwDily and home ipdueed him 
to decline. But in March, 1809, Kr. Madison, 
among his fint oMcial acts as Prwident, ap- 
pointed him, without his jolicitation, the first 
Oorernor of Illinois. This being, as it cer- 
tainly was, prospectiTelT one of the most im- 
portant and iucratiye of all federal appoint- 
ments, and his domestic duties haring become 
still more and more importunate, he was in- 
elined to accept the proymcial GoTemorship— 
and did accept it proirisionallT'. But, on his re- 
turn to his familj[, he was invited to elect be- 
tween the territorial office and that of a Circuit 
Judge, and also of an Appellate Judge of 
Eentuckj, both of wnich latter appointments 
had been tendered him in anticipation of his 
retirement from Congress. And though the 
Mlarr ol Appellate Judee was then only 
$1000, and the duties of me office were pecu- 
narlr onerous, yet, his local and personal at- 
tatchments and associations preyailing oyer 
his ambition and pecuniair interest, he took 
his seat on the Appellate bench of his own 
State oil the 4th of April, 1809^and Ninian 
ISdwards, the then Chief Justice of Eentuckyy 
scdicited and obtained the abdicated procon- 
suldiip of Illinois. 

The election thus made hj Boy le affords, an im- 
pressiye illustration of the cast of his mind and 
his affections. Illinois was obyiou^y the bet- 
ter theater for an ambitious or ayaricious man. 
Bat he was neither ambitious nor ayaricious. 
His own domestic happiness and social sympa- 
thies preyailed oyer eyery other considsration. 
And at last, perhaps his decision was as pru- 
dent, as it was patriotic. His indicfal career, 
for which he was peculiarly fitted, forms an 
interesting epoch in the jurisprudence of the 
west — and he could not naye left to his chil- 
dren a better legacy than the fame he acquired 
as Chief Justice of his own beleyed Common- 
wealth — to which high and responsible office 
he was promoted on the 3d oi April, 1810^ 
and which he continued to hold until the 8th 
of Koyember, 1896. 

When first called to the bench of justice his 
leg^ leamine could not haye been either ex- 
tensiye, ready, or yery exact. But he pos- 
sessed all the elements of a first rate judge, as 
time and trial demonstrated. He soon became 
a distinguished jurist. His legH knowledge, 
though neyer remarkably copious, was clear 
and scientific. Many men had read more books, 
but none understood better what they read. 
His law library contained only tibe most com- 
prehensiye and appreyad yolumes — and tliose 
ne studied carefully, could use readily, and un- 
derstood thoroughly. With the elements of the 
common law and the philosophy of pleading, 
he appeared to be perfectly acquainted. 

His miscellaneous reading was extensiye— 
and in mental and moral philosophy and po- 
lite litrature, his attainments were eminent. 
His colloquial style was plain and unpedantic, 
but fluent chaste and perspicuous; and his style 
o^ writing was pure, |;raceful and luminous. 

Though his perceptions were clear and quick, 
jet he wfB haoituitly cautiottB in forming his 
judielal^pinions. It was his mwm th«^t a 



Judge ahould nerer giye an opmioD until Ke 
had explored all the consequences, direct and 
collateral, and had a well considered opinion 
to giye. His associates on the bench, and the 
members of his bar always felt for him perfect 
respect, and manifested towards him a becom- 
ing deference. His reported opinions are 
equal, in most, if not in all respects, with 
those of any other Judge, ancient or modern, 
and will associate his name, in after times, 
with those of the Hales and the Eldona of 
England, and the Eents and Marshalls of 
America. 

In politics, also, he was enlightened and 
orthodox; In his more matured and tranquil 
season of life, he repudiated some of the theo- 
ries of his earlier and more impassioned days 
—and in American politics, he waa, long he- 
fore his death, neither a centralist, nor a con- 
federationist— a democrat nor an aristocrat— 
but was an honest and liberel republican, na- 
tional as far as the common interests of the 
people of the United States were concerned, 
and local, so far as the municipal concerns of 
each State were separately and exclosiyely in- 
yolyed. He was a frioid to that kind of liber- 
ty and equality which are regulated by intelli- 
gence and controlled and presenred by law — 
and waa a foo to dema|^uery, ignorance, li- 
centiousness, and jacobinism. 

But it was as a jurist that he was most dis- 
tinguished. And as an illustration of his in- 
fluence, as well as rare modesty and public 
spirit on the bench, we may notice the signal 
fact that, in his whele judicial career, during 
a portion of which, about SOO causes were 
annuiJly decided, he neyer, but once, dissen- 
ted from the opinion of the court, and then he 
magnanimously abstained from intimating 
any reason against the judgment of the ma- 
jority, lest he might impair the authmty of 
the decision which, until changed by Ihe court, 
should, as he thougrht, be deemed the law of 
the land. 

The only objection to him as a Judge, which 
we oyer heard suggested, Was that, in the opin- 
ion of some jurists, he adhered rather more 
ripely to the ancient j)recedents and technical- 
ities of the common law than was perfectly 
consistent with its progressiye improyements 
and its inadaptableness, in some respectH, to 
the genius of American institutions. J3nt this 
criticism, though it may, in some slight decree, 
haye been just» should not detract much From 
his superior merit as an Appellate Judse. 
So far as he misapplied any aoctrine of uie 
British common law to cases in this country 
to which the reason for it in England does 
net apply herO) IfO certainly erred. But such 
a misapplication was rarely, if oyer, made by 
him .And for not extending or improWng the 
American common law, he was not justly ab- 
noxious to censure. It is safer and more pru- 
dent to err sometimes in the recognition oi an 
established doctrine of the law, than to make 
Innoyation by decidinpf upon pf inciple against 
the authority of judicial precedents. And 
though ohe of the most yaluable qualities of 
•the common law is its peculiar maUiableneas, 
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in eoDseqneiice of which, it has been greatlj 
improTeafrom age to age b^ jadicial modifi- 
cations correspondiag with its reason and, the 
spirit of the times, yet the Judge who leares it 
aa he finds it is at least a safe depository. 
Soch a Judge was John Boyle. He was 
naiUier a Mansfield nor a Hardwicke — he was 
mere like Hale and Kenyon. If he did not 
improre, he did not mar or unhinge the law. 
Bat, not lenff before he commenced his judi- 
cial career, the Legislature of Kentucky, as if 
to seal up the common law as it was under- 
stood on the 4th of July, 1776, and to hide it 
from the light of more modem reason and im- 
proYement shed on* it in the land of its birth 
•—interdicted the use — in any court in this 
State— of any post reyolutionary decision by a 
British court. And that proecriptiye enact- 
ment was scrupulously observed by Judge 
Boyle. , So far as it was observed — ^howeveij 
injuriously — ^^the fault was not so much his as 
that of the legislative department. But it is 
impossible, altogether, to proscribe enlight- 
ened reason, whether foreign or domestic, an- 
cient or modern, British ot Americau. And 
now. Judges more bold, but perhaps less 
prudent, virtually disregard the legislative in- 
terdict, by consulting British decisions since 
76— not exactly as authorities, but as argu- 
ments to prove what the common law now is, 
and ever should have been held to be, here as 
well as in England. 

Ifo man, however, of his day, contributed 
mere than Judge Boyle contributed to estab- 
li^ the proper authoritativeness of jadicial 
decisions, to elevate the true dienity, and to 
inspira confidence in the purity of the iudlcia- 

2f department of the GK)vemment, ana to set- 
e, on the -stable basis of judicial authority, 
the legal code of Kentucky. Truly he was — 
to his own State — what JSdmund Pendletott 
w«a to Virginia, and John Marshall to the 
United States — the Falinurus of our lawjrers 
and our judges. And a more honest and faith- 
ful pilot never stood at the helm of jurispru- 
dence. A careful review of his many jadicial 
acts, as published in our State Reports from 
Ist Bibb to 3d Munroe, including fifteen vol- 
umes, will result in the conviction that he was 
equalled by but few Judges and surpassed by 
stiU fewer of any age or country. Such an 
analysis cannot be here atiempted. 

But, for the purpose of iUustrating his official 
fimmess and) prudence, we will cursorily no- 
tice a few only of his decisions: , 

1st. In the year 1813, the question whether 
a merely legal or constructive $eizin was suf- 
ficient for maintaining a "Writ of Right'' came 
up, for the first time, for decision by the Court 
or Appeals of Kentucky. Few questions 
could have been more interesting or eventful 
—especially as some of the best lands in our 
State, which had been improved and occupied 
for many years by our own citizens under titles 
deemed good by them, were claimed under dor- 
mant, though Kuperior titles held by non-resi- 
dents, and the ultimate assertion ef which dis- 
turbed the tranquili^ of our society and im- 
paired the security of meritorious occupants of 



our soil. If an actual seisin, or personal 
entry, or pedis pca9e$$io, were indispensable (o 
the maintenance of a writ of right, many of 
the claims of non-residents could not have 
been successfully asserted against an adversary 
occupant who had been possessed of the land 
more than twenty years. But if a constructive 
seizin, resulting from a perfect title, were 
alone sufficient to support a "writ of right," 
many non-resident claimants, who would oth- 
erwise be remediless, might evict the occu- 
pants in Uiat species of action, which could be 
maintained on the demandent's own seizin 
within thirty years, and on that of his ances- 
tor within mty years, even though he had nev- 
er been on the land. In an opinion written by 
Chief Justice Boyle, and reported in 3d Bibb, 
(Speed vs. Buford,) our Court of Appeals 
decided that, according to the common law, 
actual seisin was indispensable to the mainte- 
nance of a "writ of right." A petition for a 
rehearing having been granted by the Court, 
the Supreme Court of t£e XJnited States, be- 
tween the granting of the rehearing and the 
final decision upon it, unanimously decided, 
in the case of Green vs. Liter, that mere leeal 
seizin/ resulting from a perfect title, was suffi- 
cient to maintain a "writ of rig^ht." But, as 
that decision, though conclusive in the case in 
which it was rendered, was not controlling 
authority for tlie State Court on a question de- 

S ending on the State law, and as to which the 
rational Court cou^d not reverse or revise the 
judgment of the highest Court of Kentucky, 
Chief Justice Boyle, as much as he respected 
the tribunal which rendered it, and anxious as 
he nndoubtly was for harmony and uniformity, 
still clearly adhering to his first opinion, finn- 
ly, but tem^rately and respectfully reasserted 
and maintained it by affirming the coincident 
judgment of the inferior court, even thouffh 
Judge Logan, his only colleague on the bendi, 
in that case, receded and yielded to the opin- 
ion of the Supreme Court of the Union. And 
the decision, thus given by Boyle alone, has 
never since been overruled. 

2d. Though Chief Justice Boyle had been 
inclined to the opinion that the Bank of the 
United States was unconstitutional, yet, after 
the Supreme Court of the United States had 
decided ifnauimously that it was constitution- 
al, he acquiesced and recognized the authori- 
tativeness of the opinion of the National Court 
CHI a national qustion. 

3d. Neveitheless, although a majority of 
the Judges of the Supreme Court of the Union 
had decided, in a solitary case, that the Ken- 
tucky statute ef 1812, for securing to honajide 
occupants a prescribed rate of compensation 
for improvements before they could be evicted 
by suit, was inconsistent with the compact 
between Virginia and Kentucky, and there- 
fore unconstitutional — Chief Justice Boyle, 
with the concurrence of his associates, main- 
tained the validity of thai protective enact- 
ment. And the aoetrine thus settled by our 
State Court has never since been disturbed. 

In this ioataitce — beinf clearly of ihe opin- 
ion that the eompact gu^nteedonly the titles 
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to land according to the lavirs of Virginia un- 
der which thej had been acquired, and did 
not restrict, in any manner, the avthoritj of 
Kentucky oyer the remedies for asserting them, 
and Aat the occupant law did not impair the 
obli^tion of any contract our distinguianed Ch. 
Justice did not feel bound or eren permitted to 
surrender his own judgment to the conflicting 
judgment of a mere majority of the Judges of 
the Supreme National Court in a sinele case 
and never reasserted by all the Judges, or 
eTcn a majority. And, in thus acting, he ex- 
hibited, in a becomiufi^ manner, his own firm- 
ness and purity, whilst he did not manifest 
any unjustifiable obstinacy or want <^ due res- 
pect for the opinions of a majority of the fede- 
ral Judges on a national question. Had Boyle's 
opinion been indefensible, the fair presump- 
tion is that it would have been oYerruled ; and 
the fact that it has neyer been disturbed is ey-i 
idence, almost conclusiye, that it was rieht. 
And tJius he and his colleagues, by thoir mm- 
ness and intelligence, maintainea the soyer- 
eign rights of Uieir own State, without any 
dereliction of official authority. 

4th. The only other case to which we shall 
here allude, is the memorable one arising out 
of a series of legislative enactments, designed 
\ for the relief of debtors, and therefore charac- 
terised as the "relief system.'' Having char- 
tered a bank denominated , "the Bank of the 
Commonwealth," the notes of which — as the 
natural consequence of deficient capital — ^were 
constantly fluctuating in value, and once sunk 
to less than 50 per cent, of their denominated 
worth — the Legislature, among other subsidary 
enactments, passed an act for prolonging, 
ft'om three months to two years, the right of 
replevying judgments 'and decrees on con- 
tracts, unless the creditor would agree to ac- 
cept, at its nominal value, the depreciated 
paper of that Bank. 

That act, as woll as the general system of 
legislation which it consummated, was popu- 
lar. And the minority, opposed to the whole 
system as inexpedient, unjust and unconsti- 
tutional, was, of course, denounced as aristo- 
crats, federalists, Shylocks. When the antag- 
onist parties, denominated "relief " and "an- 
ti-relief," had become greatly excited, and the 
subject of their division had silenced evory 
other common topic of party discussion, and 
preduced extreme discord — Chief Justice 
6oyle, and, his associates of the Court of Ap- 
peals, at the fall terra, 1823, decided unani- 
mously, in the cases of Blair ft al, v$. Williams, 
and of Lapsley vs. Brashears et «^ reported in 
4th Littdl, that the two years' replevin statute, 
in its retroactive operation on contracts made 
prior to the enaetmeat of it, was repugnant to 
that clause of the federal constitution which 
declares tlmt no State shall pas-s any act ^'im- 
pairing the obligation of contracts." That 
decision was, as might have been expected, 
very offensive to the dominant party in the 
Btatc — and the appellate Judges were de- 
nounced as "tyrants, usurpers, kings." Cor- 
rnpt motives were imputed H4» thorn by many 
partizans-*their avthority thus to annul or 



diaregard a lagialattve act was derided by 
some, and the correctDesa kA their daciaioa 
was confidently aaaailod by all er nearly all 
of tko "relief party." Purine tho fizyt aaa- 
aion (1833-4,) after the date of the deeiaioo, 
a majority of the Legislature, but not Iwo- 
ikArd9f aaopted resolutions eondemnatery of 
the Chief Justiee and his coUeaguaSj and call- 
ing on the Govemer to remove them f nmi of- 
fice; which were prefaced by a long "prtMi' 
hit,*' aasailine their doeiaion aa unauthoricod, 
ruinous and absurd. That attempt to intiosi- 
date and degrade tho court having failed, tho 
same par^, still greatly asoencunt, deter- 
mined, at tho next session, to removo tho 
Judges fr«n office by abolishing the Court of 
Appeals, ntahUah»d oy the eenrtitutiiMi, and 
suDStituting a"fliMo tourt," by a statute enti- 
tled the "re-organiaingaet." Under that act 
other persons wore commissioned aa the appel- 
late Judges, opened court, and attempted to do 
business. But the act being resisted by "the 
old Judges" and tho party whic)i sustainod 
them, a judicial anarchy enadod, and both par- 
ties appealed to the only ultimate arbiters of 
such a conflict— the people at the polla. Here 
a mat civil battle waste be fought; a battle in 
which the constitution of Kentucky waathe 
stake, and on the issue of which that funda- 
mental law was either to triumph of to fall, 
perhaps forever. It triumphed. The pe<^le 
unfurled its white banner and inscribed on it, 
with their own hands, in new and indellible 
colors, "aupreme law" — saered and inviolable" 
— "and far above the transient pasaions of par- 
tisan strife." 

The radical and decisixe objection to the 
constitutionality of "the re-organiaing act" 
was, that, aa the constitution expressly ordain- 
ed and established the Court of Appeals, no 
legislative statute could abolish it; and that, 
therefore, as the same -tribunal instituted by 
the constitution still existed, 'the old Judgee,' 
who, by an express provieion of the same con- 
stitution, were entitled to hold their offices 
during good behavior and th^ continuance of 
their court — eould not be legislated out of of- 
fice by a less majority than that of two-thirdt 
of botn branches of me legislature, that being 
the requisite constitutional majority for re- 
moval by address. 

When the final appeal was made to the bal- 
lot box, all the talents and moral enexgiea of 
Kentucky were brought out into most active 
and efficient exertion, and the whole Union 
looked en with intense anxie^; for the issue 
involved the integrity and efficacy of funda- 
mental law — ^the stability and efficiency of an 
enlightened judiciary as the only sure anchor 
of toat law — and the momentous question 
whether the people will, m every emexi^ency, 
maintain the rightful supremacy of their own 
organic will over the subordinate and con- 
flicting will of their legislative agents. The 
people of Kentucky detennined that issue and 
answered that question with a most decisive 
emphasis in the never-to-be-forgotten year of 
1825. Nevertheless, after all, the Senate of 
, Kentneky nothavingbeen (\illy rabjected te ihm 
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popular ordeal at the polls, still retained a 
small minority in favor of the proscribed act, 
and tiiiat majority, in defianoe of the people's 
award, resisted uie repeal <tf the act. ^tthe 
"New Oourt" yaniiAed, and the *'01d Coart" 
r*-app«ared and resumed its suspended fi|nc- 
tioBS without further obstruction; and Jghn 
Bsyfe was still the hoaored Ohief Justice of 
thi^ signallj persecuted, but more signsllj 
triumphant, "Old Oourt." Had he consulted 
hiaow^ porsonal wishes and repose, he would 
hafesurautted with alacrity to thelegislatiTe 
mandate. He was tired of his office — had 
worn out his constitution in a laborious dis- 
charge of its irksome and incessant duties — 
had become no richer by his small salary; and 
no man on earth was less belligerent, or had 
leas taste for notoriety or for strife and obloquy. 
Most anzioaa was he, we well knew, to escape 
the impending storm. But hn felt that it was 
his dufyto his country, his ^aracter, and the 
eoBstittttion, to stand firm on the judicial ram- 
part, et«n tiiough he should sink with it, a 
martyr in the great cause of constitutional se* 
eurity. 

Haid he and his coUeagues bowed to the an- 
anthoritatiTe will of uie legislature, they 
would hare been Iveaeherous to thec(mstitu- 
tion and faithless to a proscribed minority, for 
whose securify that supreme law was adapt- 
ed by the people and placed under the guar* 
dianship'of a judiciarr so organised as to be 
able, if firm and faithful, to uphold its right- 
ful supremacy against the passions and the 
will or any majority less tnan that of two- 
thirds of the leffislature. 

The great object of the constitution was to 
secure certain fundamental rights from inra- 
sion by a bare majority of the people or their 
legislraye a|;ents. Tnat end could not be ef- 
fectuated without an enlightoned Judiciary, 
srmed with potTer to prerent the enforcosient 
of uBccftistitulional legislation. Such a Ju- 
diciarr, invested with such authority, waa or- 
dained by the constitution itself; and, to ena- 
ble it to ezeoute its high trust, honestly and 
fesrlesslv, it was mwit, in a great de^ee, 
indepenaenii of a popular caprice and legisla- 
tive authority. uer9 we find the constitu- 
tion's inherent power of self-preservation — 
this, at last, is its chief conservative princi- 
ple—without which a numerical majority 
would be politically omnipotent, the few 
would be subjugatea by the many, reason 
would bow to passion — and the simplest 
problem in arithmetie might solve the whole 
mystefy and power of our democratic institu- 
UoDM, by the mighty magic of "the majority 
of numoers." 

But had Boyle and his colleagues, consult- 
ing either their own ease or their personal 
fears, yielded to popular dsnor or to legisla- 
tive denuncialion, they would have surren- 
dered the constitution to the keeping of the 
legislative department which it was framed 
to control-^and such an example might have 
given practical supremacy to ualicenced num- 
MK»— 40 physical over mend power— to matter 
0T«r nufdk-and thva «r«itnallj hsf oai« 



verted our beautiful system of organised lib- 
erty into unalloyed and uncontrcUed anarchy. 

But our Judges did not thus ingloriousiy 
fly. Like Leonidaa, with his Spartan band, 
&yk and his associates stood nrmly, a for- 
lorn hope, in the last Therm$pyki of the consti- 
tution-~4>ut more fortunate tiian the^ Grecian 
mart^, they achieved a glorious triumph for 
mankind, and lived to enjoy the homage of 
theircountry's gratitude. 

A civic victory more eventful or glorious 
has sddom been won — ^its spoils are the fruits 
of a rescued and reanimated constitution, the 
practical vigor and supremacy of which con- 
stitute the om^ BwrBpauadium of the rights of 
men—- social, civil and religious. AndUie ex- 
ample lias been most salutary — and will, as 
we trust, be useful in sll time to come. 

Had Boyie been suppliant, he might have 
been, for the momoit, the idol of a dominant 
party; but such popularity, being meretricious, 
would have been as evanescent as the fleeting 
breath on which it would have floated. Solid 
fame can be acquired only by solid worth— 
lasting renown is the matured fruit of noble, 
virtuous, honest deeds. Boyle deserved mch 
renown for his self-devotion on the altar orhis 
country's constitution; and, had he been even 
sacrificed on that altar, his fame should have 
been associated with, that of Socratu, who 
Was doomed to the hemlock only because he 
would not make a mean compromise of eternal 
truths with the vulgar prejudices and vices of 
his day. 

As the constitution, is the supreme law, no 
legislative enactment which conflicts with it 
can be law; all such unauthorised or prohibit- 
ed acts must be void. And, therefore, as it is 
the province of the Judicisrv to administer the 
law, it is the dutjr of a Judee to disregard, as 
a nullity, any act of assemb& which is incon- 
sistent with the fundaments! law of the sov- 
ereign people, and thus to uphold their organ- 
ic will aflaiust the, opposing and forbidden 
wills of their legislatiye agents. And, conse- 
quently, as the constitution forbids every legis- 
lative enactment impairing the obligation of 
contracts, it was the obvious duty of the 
Oourt of Appesls to declare, as it did, that 
the two years* replevin act was void, if they 
were, as doubtless they were, clearly of the 
opinion that it impaired the obligation of con- 
tracts made i>rior to the enactment of it. 

And was it not clearly unconstitutional? 
It was only the eiwl or le^l obligation of con* 
tracts which the constitution contemplated— 
for no l^pslation could impair a moral obliga- 
tion. Then what is a l4:al obligation? Is 
it not the binding or coercing efi&cacy of 
the law? Oan a contract, which the law 
will not sanction or enforce, have any le^ oh^ 
ligation. Oan the law be said to bind a party 
whom it will not coerce? And how ajoiM 
does the law enforce contracts? Is it not by 
the legal remedies by suit and execution? 

I Then, will not the abolition of all such reme- 
dial agency of the law Idestroy the merely le- 
gal obUgaition of contnnts? And if it will, 
mutt masj statata* irhkli impain tha nm- 
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^, also impmir, in the same di^^tee, the ob- 1 been barely stiffieient to feed my wife and 



lotion of pre-ezisting contractaf And if the 
legislature, Dy acting on the remedy, could not 
impairthe legal obligation of antecedent con- 
tracts, how wiU it be possible to impair the ob- 
ligation of contracts by any species of legisla- 
tion? The legislature cannot change the terms 
or alter the form of a contract — ^it can onlj mod- 
ify its leg|al effect — ^and this it can only do by 
STing, withholding or modifying the remc" 
es necessary for enforcing the contract 
Right and Remedy, or the civil obligation of a 
contract and the ciril x^medy for enforcing it, 
are essentially different. But, though the le- 
gislature may therefore change the remedy 
without impairing the right, yet it cannot de- 
stroT the legal obligation of a contract without 
abolishing all legal remedy, nor impair it 
without making the remedy less efficient or 
ayailable— and therefore it cannot abolish all 
remedy for existing contracts, nor so change 
the remedy as to essentially impair them. And 
if theretixMpectiye extension of indulgence un- 
der execution for two years did not impair the 
legal obligation of contracts, an unlimited ex- 
teni^on, or eyen an abrogation of all means of 
coercion would not haye been an impairment 
of tiie obligation of any contract. But the one, 
as certainly as either of the others, would, in 
our view, oe an impairment of the legal obli- 
gation of contracts existing and unperformed 
at the date of the enactment. So every court 
in the Union, which has adjudicated on the 

auestion, has decided. So thought Boyle; and 
lerefore so he decided, at all hatards. And, in 
thus deciding, he faithfully discharged his 
duty to the parties litig^t, to his own con- 
science, and to his country — ^reviyed a pros- 
trate constitution, and inspired the commer- 
cial community with confidence. 

It was for that decision alone that he was 
denounced and persecuted, and his state was 
conyulsed by a most perilous conflict. As 
long as the storm raged ne would not "giye up 
the ship of state." fiut as soon as the troubled 
elements were stilled by the people's voice, 
and he saw the Constitution safely moored, 
with its broad banner still proudly floating, he 
determined to retire from the toils and cares of 
an office which he had so long and so nobly 
filled and illustrated. It had oeen his settled 
purpose, from the beginning of the judicial 
contest, to resign his office as soon as he could 
do so consistently with fidelity to the Consti- 
tution and to his own honor. And now, the 
people haying, at the August elections of 1836, 
settled the controversy finally and conclusive- 
ly, he accordingly, on the 8th of Noyember of 
that year, resigned the Chief Justiceship of 
Kentucky — thus saying to his countrymen: 
"Persecuted and abused for honestly main- 
taining the best interests of yourselyes and 
your cbildrea, and for helping to save your 
Constitution, I now yoluntarOy resign, and 
with flJacrity^ the most important office in 
your gift'-^m office full of labor and responsi- 
bility, aad to the duties of which X haye dedi- 
c/jed th« prime of my life— an office which I 



children — an office in which I haye grown 
gray, and from which I retire at last mndi the 
poorer, in consequence of having so long held 
it — now fill it hitter, if yim can. 

But the Federal Goyemment, anticipatiiig 
his resignation, had oflered him th^ office of 
District Judge of Kentucky, which he aoeept- 
ed as soon as he retired from that cf Chief 
Justice. This new office he filled Mfanirabty 
— ^bttt it neyer pleased him. Its duties were 
not sufficient to giye him active employment, 
and he felt some scruples of conscience in re- 
•eiving the salary (only $1,500 per annum,) 
without performing more public service. Bat 
he was induced to hold it until his death. 

Upon the death of Judge Todd, he refused 
to be recommended to the President as Ms 
successor on the Bench of the Supreme Conrt 
of the United States—and sabseqaently vpon 
the demise of Judge Trimble, he was unwil- 
ling to accept the same office^-becauie he pre- 
ferred retirement, and distmsted hisqnalldoa- 
tions for a place so highl Rare and excellent 
man! 

He now deyoted most of his time to the 
teaching of law, to miscellaneous reading, and 
to agriculture. He was, for one year, sole 
professor of law in Trsensjrlyania— bat was 
generally engaged at home in giying inatcac- 
tion to such young men as sought it — and 
they were not a few. He became mneh pleased 
witn rand employments, and talked cen 
amore of ploughs and ploughing, cattle and 
grazinfr. 

But he was hastening to the end of his jour- 
ney of life. His constitution had beei) im- 
pairod by hard public service. During the 

Srevfdence of the cholera in 1833 his wife 
ied, and he himself had a yiolent attack of 
that fatal malady, which he sorviyed. But all 
his hopes of domestic happiness being buried 
in the graye of his beloyed wife, he centinaed 
lonely and desolate, and neyer recoyered his 
former tone of health or spirits. He talked of 
his own death as very near and not undesira- 
ble. And though he had, in his early life, 
been an infidel, and had always been a skep- 
tic, he now studied theology, talked reverently 
of the christian religion, and finally, not a 
month before his death, expressed to us his 
firm andthorouffh conyiction of the divinity of 
that system, ana his determination to become a 
member of some christian church. Bat this 
last and best boon he was not permitted to en- 
joy. He died rather unexpectedly, but not 
suddenly, on the SStb^day of JanuaQr, 1835, in 
his own house, like a christian philosopher, 
firm, placid, and rational — sui^oundedby his 
physicians, his younger ehildren, and his d<* 
yoted servants. And in Uie agonies of death, 
turningfhimself on his couch, he said, "Doctor, 
I am dying!" — and with his expiring breath 
ejaculated, firmly and audibly — "/ have lixted 
for my country! !*' These were his last words 
on earth, and Uiey were true. • 

What is it to live for one's countzyT It is not 
to eet rich, nor to hold office, nor to be gaaed 
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ii«f to mafcft a noise ia tlie world. Many who 
hfty0 a^eompliflhed all these have been a curse 
mther than a blessing to mlmkind. Bnt he, 
attd he aWnffi, who honestly- dedicates his tal* 
e(nt8 andliis example to the happinefls andim- 
jMoirement of his race, lives tor his c«an^/ 
whaterer ma^ be his sphere; He w&o veeka 
his own aggrandizement at tho expense of 
truth) or ifVineipIe, or candor, does not live for 
his ^ountiy — nor can he live for his couninri 
in the full 'sense, whose example is d'eftiorali- 
zing, or, in any "#ay pernicious. But he trulj 
lires for Iris country, who, in all the walks of 
life and relations of tqeietj, does as much 
good and as little harm' as possible, and al- 
ways acts according to the disinterested sug*- 
gestions of a pure ^conscience and a sound 
head. Whatever may be his condition — hi^h 
or low, coQBpLeuotts or obacure-^he, whose life 
exemplifi^ and cominends the negative and 
positive viitaes, persqnal, social and civil-— 
who lives in the habit of pure moralitv, en- 
larged patriotism and disinterest^ philan- 
thropy — and whose conduct and example are, 
atf far as known and felt, useful to miMlikind— he 
and he alone lives for Iris country . And hence 
it is perfectly true that i^ virtuous peasant in a 
thatched hut may live more for nis country 
than many idolized orators, triumphant poli- 
ticians, or laurel^ chieftains. ' 

The life of John Boyle exhibits a practical 
illustration of all the nobler and more useful 
virtues of our race. No man was ever more 
chaste and uAright in the whole tenor of his 
conduct; he had no selfish pride, or sinister 
ambition; he wab panctiliouslv ^ust and truUi- 
f<il; he was as frank and guileless as an artless 
child untutored in the arts and ways of social 
life — ^his humility was most ainiable and his 
benevolence unsurpassed. He always spoke 
as he thought and iicted as he felt — and his 
sentiments Were pure, and honorable, and til- 
most always ri^ht. He devoted his life to the 
cultivation of his moral aud inteUectual facul- 
ties, and all chose faeulties Were dedicated to 
the honest and useful servipe of his fellow-men 
his family, and his country. He was a patriot 
and benefactor in a pure and cemprehensive 
sense. ^ His heart was his country's — his head 
was his country's — his hand was his country's 
— ^his whole life was full of philanthropy and 
lofty patriotism — and his example, altogether 
blamdess and beniilcent, presents a fuU-orbed 
and spoilesd model, worthy of all imitation. 

Tn contemplating his cliaracter we see noth- 
ing te Condemn'— ntuch to admire. 

As a lawyer, he was candid, conscientious 
and faithful — as a statesman, honest disinter- 
estsd, and patriotic — as a Jtuf^e, pure, impar- 
tial, and enlightened — as a citiaen, upright, 
just And faultlesrs — as a neighbor, kind, affa- 
ble and condescending — as a man, chaste, 
modest and benignantr— as a husband, most 
constant, affectionate and devoted. 

We have heard his amiable and excellent 
wife declare in his presence, not longer than a 
year before her death, that, notwithstanding 
all th« caret and cresses of domestic life, there i 
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hard thourht between* them, from the event- 
ful moment when their deatintee were linked 
together on the altar! And knowing them 
both as we did, we doubt not t&at she told the 
truth. 

H^re, in this mas, we present a ^ttmnefiar 
f^r all men, in every condition of 'social idMl 
civil life. 

The noiseless liftf we have thus imperfectly 
sketched, illustrates most impresstvehr t&e eld 
fashioned truth, thafhones^ is the beet poli- 
cy" — showcr^what may be Bcnieved by indua* 
try, probity, and'imdissembled humility'-** 
proves how much beto" and m«re honorable it 
IS to ^eserte thtii to mtk ptefermeiit, and how 
certain modest ''merit will ever be of ultimate 
notice and reward— and may we not add, that it 
affords strong evidence of the important fkct, 
that an enlightened n^nd, when once a^ 
stracted from the cares of eartbor mellow^ 
by auction, will be i^t to see the light and 
feel the value of the christian's hope, and to 
embrace, as the best of all books, the Chris- 
tian's Bible? . 

Surely this was a good and a great man—* 
and meet truly did he asseverate, on his exit 
from earth, "I HAVE LIVED FOR MY 
COFNTRT." 

Such Is a brief outline of the life aud charac- 
ter of one of the best and greatest of men, has* 
tily and imperfectly sketched, bv one who 
knew him long and well, and who feels too 
much resi>ect for his virtues and reverence for 
his memorjr to exaggerate or disguise Uie 
truth of faithfnl biography with any embel- 
lishment of empty panegyric. The best^^o- 
gy of Boyle would be a naked exhibition of 
him, as he was, without any drapery from ei- 
ther fancy or friendship. Posterity woujd be 
greatly benefitted, and nis own fame much ex- 
alted By such a portraiture. 
^ The death of such a man, in the prime of his 
life, was a great public calamity. His inti- 
mate fVi^nds felt it most deeply, and regretted 
that an inscrutable Providence had not spared 
him to delist and instruct the countrymen 
whom he lelf behind him. Had he lived to a 
mellow old age, he would have enjoyed Uie 
ripe fruits of ^is earlier habits and toils, and 
have rendered inestimable service to his coun- 
try in the example of a venerable, virtuous aad 
enlightened Patriarch. 

But doubtless it was better for him to die 
when he did. fie had lost his dearest earthly 
treasure—diis house had become, to him, deso- 
late— *and> by his early death, be escaped all 
the infirmities of extreme age. He died full of 
h6nor and of hope, when his setting sun had 
"aU U$ beams entire-ma Jiereeneti lost" 

The worth of such a man is never fully 
known until long after hie death. Posthu- 
mous fame is of slow growth, and never at- 
tains its full elevation until it has survived all 
Setsonal prejudice and envv. Thouffh Boyle 
ied in peace with all mankind, and left not 
an etaemy behind, yet his death was followed 
by no sepulchral honors or postmortuuy tes- 
timonial. No funeral eulogy, no public meet- 
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tiea annoanead tlist ha wm d«til, and that 
KentQcky mournad. Hor haa either marble 
orcaoraas, diiael or paacil, preaerred aiij 
tmea of hit paraon. Fat thia is juat what he 
would hare pi^farred. He deaired nond of tho 
ampiy fafaaxito^ «f mack aofTow-^''hia memorj 
aaaded no periahahle memorial. Like M 
C€t$, he baut faia own monament — ^and one 
Itf aMvra hoBoraUa and endiuinf than anj 
narUe eanotaf h or granite eobtkna. 

Paraonal remineaceneea of the moat rsTcred 
of oar race moulder with their dead bodiea« 
and an loon buried fofarer with the Mnf^ 
flenaratSoa that knew and loved them. Their 
daeda and th4r Tiiiuea alone may be amfoalraed 



foragaa. Bapflc'a illmtriona deeda and raia 
▼irtuea, if faithfully recorded and tfanimit- 
ted, will be long and gratofully rememberad 
by approving peateritjr. And should a Tim- 
tm$ ev«r became his biographer, his name will 
be as inmortal and at least aa much honort^ 
aathatof itgrieofti. . 

' And ^ow and henceforth, Sn all time to 
come, may erery American youth emulate the 
Virtues and Imitate the bright example of John 
^syle-— add then, like him, he maj be abltf 
hoUeaily to declare, with the expfanig l>rea{h 
that wi3|e bun to etamity« «! HlYEXIYED 
FOR MT COnirTRT/* 
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Lexington, Nov. 14lh, 1842. 
Bear Sir: — We, the undersigned, a Committee appointed on the part 
t)f the Lav7 Clasv, are instraeted to request a copy or your yery eloquent 
And ap)>ropriate addres*, delivered before the CIcmsv on Thursday last. 
By acqaiesekig, yeu will cowter a favor upon us individually, and upon 
the Class. 

D. HOWARD SMITH, 
.\ - JAMES U ALLEN, 

JOHN L JACOB, JR., > 
W. B. HSNDBRSON, 
JOSEPH P. POREE, 
Hoif . fiioaefe RosaaTSoir, Committee. 



Leiingtotti Nov. 17th, 1842. 

Gentlemen: — The little Introductory Address, for which you have been 
pleased to express such favorable consideration, was intended chiefly for 
yourselves atid those whom you represent^^and therefore it is yours to 
dispose of as you may desire. 

Y6urs, respectftdW, 

G. R0BEIIT80N. 
Messrs. D. H. Smith, J. L. Allen, and others. 



ADDRESS. 



Hannonj is nature's law, and wond^rf^l 
simplicitj the order of Providence. Gratita- 
tion is not more uniyersal or efiectiye in the 
material than love is in the moral world. The 
moral, as well as the physical economy of the 
^fkvtky li upheld and harmonized by an admira- 
ble diemistry, as noiversal and resistlfsaas.the 
voice of God. We are not gregarious merely, 
but instinctively, necessarily, and eminently 
social. Society is the natural state of mto> 
and love is the attractive element of cohesion 
which binds us together, and .the gravitating 
principle which iiolds' us fast, as with chains 
of gold, to the almightv centre and sourd^ of 
all being. ' ' . 

ReverenoB to Qod and aympathyfor one an- 
other, are natural emotions of mankind; and 
consequently, religion and ^ benevolence emi- 
nently distinguish our race, and point intcUiT 
gibly to ita duties and its ultimate destiny. 

But there is a more vital principle — a sexual 
sympathy, that pervades and vivifies the living 
universe — a moi^e than Promethean fir(^, that 
bums in the human heart, even when not one 
spark of vestal light may. glow on the altar of 
God. This is the punetum Bdlieru of being, of 
society, and of human jurisprudence; and its 
first hallowed fruit is marriage. The conjugal 
is the natural condition of the sexes. The 
bridal couch is prepared, and the nuptial knot 
is tied by the hand of Omnipotence. Marriage is 
not only a sacred union; it is also a rudimental 
relation, coeval with the first pair on earth — 
the nucleus of society — the parent of social 
order and civilization — the guardian of house- 
hold purity — and the source of domehic chari- 
lies and joys, without^ which man would be a 
wandering savage and woman a beast of burden. 

The beautiful and most eventful lipologue 
revealed to us concemiiig our ftrst progenitors^ 
illustrates the true object and nature of the 
virtuous love and pure cot^lugal union of i;nan 
and woman. It jirescribcs, too, the appropri- 
ate sphere of husband and yiiie — and, whilst it 
shews that she is '*bone of his bone, ai^d flesh 
of his flesh," and therefore subonlinate, it ex- 
emplifies the fact of her potential supremacy 
over his will. 

As marriage, holy though it be, is also and 
chiefly a social and civil relation, it is subject 
of course to human as well as divine law; and 
few branches of our jurisprudence are more in- 
teresting or important than that which regulates 
the matrimonial state and its consequential 
rights and obligations. 

Presuming that the subject would interest 
and amuse young men just entering the thresh- 



old of manhood and the illimitable territory 
of law^ aud that it might not be altogedier un- 
accei^table to a miscellaneoui Auditory, whether 
under the yoke pr in a state of single blessed- 
ness, I propose,' in this introductory address, 
pnexpecttdly ^nd very hastily ptepftred, to 
present t^ yon a syllabutsif our law inspecting 
marriage and divorce. 

yfc have said, and truly, that marriage is 
both a natural anfl civil union, th)i parent and 
the offspring of primitive society, and there- 
fore, a fundamental relation, natural, social 
and civil. As defined by RuUierforth, it '^is a 
contract between a man and a woman, in which, 
by their mutual consent, eadi acquires a right 
in the person of the other for the purposes of 
their mutual happiness, and of the protection ^ 
and education of children." 

As it is a ipantaneamr unions for^Mlor for 
woe, it cannot be valid between tlie parties, 
without the unconstrained consent of both, and 
when each was legally - competent to make 
such an alliance. But^ though necessarily 
consensual, and partaking of the character of 
a>;ivil contract, it is anomalous, and in many 
respects, $ui generic The legal age required 
for irrevocikble consent to most conmiercial 
contracts is not necessary to the validity of 
marriage, which may be binding, if actually 
consummated, between parties deemed hahUn 
ad matrimoniufn, and that is, according tQ the 
common law, whei^ the male is 14 and the fe- 
male le years old. Mairiage, at or after those 
ages, is neither void nor voidable on the ground 
of infancv or juvenile indiscretion. 

AccbrJing to the same ancient code, a mar- 
riage defafit0, without any forjual solenmiiAtion 
orproof of cousUmAiatTonthan cohabitation am| 
recognition, ,may be binding on the parties, 
and for most porp^te* as eff^ciual aa a mamw e 
dejure. But a mere agreement tp marry in./«- 
turo, is not ipsum mairim&nium ; and though a 
legal obligation may result from such a pros- 
pective stipulation, for a- breach of which dam- 
ages might b&recQv^red, nevertheless « Court 
of Equity would never compel a specific execn- * 
tion, because coercion would frustrate the da- 
sirable ends of matrimony. 

Contemplating the equality of the sexes sur- 
viving "the accidents of flood and field,'* the 
importance of having well defined legal heira, 
and the inappreciable value of concentrated 
affections, conjugal, filial, and parental — the 
genius of oui* common law, like that of Chris- 
tianity, unites ^vith the voice of nature and the 
suggestions of enlightened policy, in deni^nnc- 
ing, as meritricious, any other matrimonial 
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eonneiucNitbaii ihatof inoiic>ga]ii7; ftnd.conse- 
quenUjr »# long as the legal relation of husband 
andwue shall continve to subsist^ neither of 
tim parties to it ca^ lawfntly marry any. oth^r 
person, and any such prohibited marriage will 
bo nnUifled by such sabsistlxig pre-contract. 
And the .san^e code of law only echoes the 
Toice of nature, when it declares that duresS, 
fraud, mental inibecmty,'and a prohibited de- 
grae of propinquity by blood or a&iity,.may 
avoid a marriage ab initw. 

The legitimate effects of marriage^ and the 
ijnpoxtance of the yarious.rolatiye interests in- 
Yolved in it and dep^ding on it, constitute it 
an union fo;^. life, indisspluble, according to 
natural law, by either party witliout the con- 
slBut okf the other, or withput a 'substantial 
breach by oM, or the qbncnrrence of both, and 
I^rhaps not even then, if tl^ey have any. child 
to rear; and the divine law^ as now revealed, 
seams to prohibit a divorce even for a breach 
of the contract of marriage; iov^ thotigh the 
Jewish Legislator, (Mose^,) permittad divqr-, 
ces, yet his more perfect , successor, contem- 
plating the Christian e(ionomj in lieu of Ju- 
daism, said, ''Whom God hath joined together, 
Ut no man put afunder." 

Marriage is moreover, juris yenlittm; ^nd, 
accqjrding to a modern code of international 
comity recognized among most Christian na- 
tions, the Ux loci eoniractu* generally deter- 
mines the validity qf this, as well ^ of other 
contracts. The degrading and injurious con- 
sequences that might .obviously and frequently 
result |rom any. other doctrine, have M l^^st 
compelled proU|d Kngland reluctantly ta ac- 
knowledge the validity of even the stealthy 
marriages of h^ own subjects, at lamous 
Qret^ Green> in open violation of her local 
laws. But the r^cogx^tion of all foreign mar- 
riages, valid. whore consQmated, would neither 
be required by the ^indamentiil principle . of 
comity, nor be .consistent with its reason. 
, That principle, being the oiFspring of the. mju- 
tual interests of pommercial nations, extends 
Bo^further than may be useful for subi^erving 
those interests; and is ponsequcntly this--*that 
foreign laws, though not entitled, j»r9j^io vigore, 
to extra-territorial operation, shall neverthe- 
less be deemed as ubiquitous as the rights af- 
fected by them, unless by git;ing them such 
effect in a particular nation, Its institutioois, or 
its .local policy, or the just and proferrod rights 
of its own oitizens ndght be unde];nuBed. or 
jeoparded. Consequently, incestuous marria- 
ges, incompatible with^ domestic purity; polig- 
amy, or. more wives than one; and polyandry, 
or a plurality of husbands, even though re- 
cognized by the law of a foreign country, 
where these unniitural unions may have been 
Arst consummated, T^'ould not be tolerated in 
this country where they are deemed pestilent 
and exteUsively mischievous. And, consistent- 
ly with the same conservative principle of 
comity, a foreign marriage unreasonably de- 



contraet, might still be rtcognized as valid by 
our courts, if such a marriage here woofd be 
lega\; — for ^xtample, the actoal marriage of a 
monk in Spain, which is prohibited by that 
Catholic sovereignty. 

dttch'is the international rule In Protestatit 
Ciiristendoqi, as to ^e status of marriage, or 
the marital condition of the contracting par- 
ties. 

But, as to the legal consequencesof marriage, 
a different rule q€ comity prevails. The law 
oif tlie contempliited or actuftl domicil regulates 
marital rights to motea^ble property; the law 
c$ the aitui goiems the same rights to immov- 
able estate; and the law of the habitation 
controls.the personal gelations and obligations 
of the parties. I^o other sovereignty than 
that of the domicUium hahitationis can authorize 
such a divorce as will be deemed valid- in any 
forum of that domicil; for it might be as subver- 
sive of tlie independeqce and conservative sov- 
ereignty of a nation to suffer a foreign sov- 
ereign to control its domestic institution and 
relation of marriage, as it would be to permit 
^uch foreign legislation pver its ierri /irma, 
which haf never beeu allowed or clainUd. 
Consequently, a divorce of tlie citizens of one 
nation^ granted by the authority of any other 
nation, may not be "admitted a^ valid in any 
of the domestic tribunals. 

The positive laws regulating marriage and 
defining the relatr\'Q rights and obligations 
resulting from it, differ essentially in dSSerent 
countries;|and in' these reaipects, the common 
law of England, which is substantially our 
law, is materially variant from Jthc civil code 
of Borne, which is the euhstrtUum of the laws 
of a great portiofi of modem Europe, and also of 
those of Ldij^siana. 

The common law is less tolerant of divorces, 
and ftir less liberal to wives than the code of 
flnstinean. . ' . 

Our. Teutonic code merges the legal exis- 
tence of the wife ia that of her husband; in- 
capacitates her to ma^ any contract or testa** 
mentary disposition otherwise than in execu*- 
tion of a power, express or implied; gives to 
the husband a harsh dominion over her person, 
the JFull exercise of which would not be tolera- 
ted by the less autlioritative but yet more 
supremo law of public sentiment, in a Chris- 
tian society of this enlightened age. And, iis 
to property, the same law Is also unequal and 
apparently harsh. It vests absolutely in the 
husband all the moveable property possessed 
by his wife at the time of her intermarriage, 
and the usufruct of her immovable estate du- 
ring their joint Uves, aqd even after her death 
and as long as he may live, in the event of his 
suryivorship, the birth of an heir, and the re- 
duction of the estate to his actual possession 
during the coverture. It gives to him also all 
the chattels that come to her during the mar- 
riage; a right to fccover and appropriate to 
his own exclusive use all choses in action 



clared void by the loc#l law of the place of the [mrcruing after the marriage; and as adminii- 
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tntor, without liability to distribntton, Ml 
tboie also which ftccru«d to hhr before corert- 
Tirt, and had not been redticed to pofsei^ou 
at her death. 

Bnt the same law allows to the wif^ nothing 
dnring coverture; 'and^ in 6ie event of h^r sur- 
TiYing her husband, gitc^ her, onlj fdt life, 
one-uk!rd of his reaUestate, and a distributiTe 
share of his personalty abflolutelj afler the 
piiyment of his d6btB. 

But this Tory general and imperibjct ontlihe 
would leave our legal code subject to ^injust 
imputation, unless we should add to it the 
memorable fa<5t, creditable to English Jurisprtf- 
dence, that modem Equity, with a rational aa2l 
liberal spirit, has gallkntly interposed and cov- 
ered the helples^ess of coverture with itfi pro-^ 
tccting shield. By interwca^-ing'into the iron 
web of the ancictnt^ common la>' some of the 
softer and finer fibres of the Chil code, courts 
of eqtiity have greatly improved the texture of 
the entire fobric, in many .renpects, and iti n<$ne 
more essentially than In the melioration of the' 
condition of married women. Equity recog- 
nizc§ the distinct existence; and to a limited 
extent, the separate riglits of Wives; it ^c^rmits 
them to sue their husbands fur good cause, and 
will protect them against tyranicaT aAd cruel 
abuse; it will also enforce post-nuptial con- 
tracts; allows wives to enjoy dnd dispose of 
separate property; and will neither always 
permit nor ever aid a husband to obtain the 
possession of his wife's property, uAleftj he will 
first secure a competent maintenance to her, 
and her (Children also, if she have any. 

And thus, next to the, Christian i)cHgion, 
Eouity may justly claim the most. grateftil 
trroute of wives, for the comparative elevatioa 
on which they stand in this land of law and age 
of light. • . - 

This skeleton ot ojur law en the subject of 
marriage and its incidents {wrings us to, the in- 
teresting inquiry— how 4s the Gordian knot 
to be relaxed or cut? And the nnswer'is, only 
by death or divorce. * 

Divorces are of two chisses— ^-ftrst, divorees 
A MEXSA T.j TiioRO— and. second, divorces 
A vnccuLo ji.vMEiMoxij. The first is only a 
temporary separation f^oni bed aiid board, stiU 
leaving the parties in the legal relation of hus- 
band and wife; the second dissolves the matri- 
monial tic, and place?; the partiesj)r.onc of 
them in exATu quo. , 

By our law, the first cia?5'of divorces are 
allowable for inexcusable abandonment, or 
njsViTiA or that kmd of cnielty which endan- 
gers life or health. Any less degree of mis- 
conduct or neglect, however tormenting,, will 
not authorize such a divorce, x^'hich is decnied 
jMjrilons tb morals by fiberating the parties aod 
itill leaving "husbands without Wiws, and 
Wives without hu8ban(b»." For relief from 
incompatibility'' of taste, asperit)' of manners, 
acerbity of temper, offensive habitsy or opp^- 
brious words, the sufifexing party must draw on 
the consolations of religion or the fortinde ot 



practioal philosophy. This species of dlvolre la 
granted bei« by 4 court of equity onl^; and thfe 
divorce it accorapiuiied by a monition M t^e par- 
ties to lire chiistely, and also leaves the-door to 
recohciliatfoo and restitution wide open. If a 
wife be thus separated, she 11 entitled to aliho- 
2fT Or a reasonable annuity for her maitatenanee. 
And, presuming conformity with the decretal 
injtlnetion, the law wHl, vniMx facis, deem 
illegithhate all children born' during the se^w- 
ratloi^. • ■ ^ • • 

Notwithstimding the valueoT the social in- 
tercourse depending on the stabiltty of this 
most hnportant of all the domestic relations, a 
dissolution o( the matrimonial chain Is autivof- 
ized, for some cause or other, in all Christen- 
dom, exc(?pting only in such portions of iias hare 
established Cfitholicism,, which looks on jmar- 
riage a^ an invloUble sacrament, and tiiere- 
fbre indissoluble and intactable bv human 
authoritv. ^ 

According to our common law, the ctooni- 
cal disabili^es of consanguinity, afilnity, and 
anti-nopttial infirm! t}, render ifaiarriage void- 
able only; and It is neverthelesf good foV all 
civil purposes until after a sentence of nuHtty, 
which cannpt be pvonOunced after the deat)i of 
either of thjj parties. But the cn-il diiiabiTities 
of pre-existing marriaee', want of age and 
want of inindj prevent a valid matrim<mi*I 
contract, and therefore make it absolutely 
void.' In neither class of cases, hbwaver,ve8n 
a nullification of th« marriage be arorbprifttely 
denominated a divorce; Which, m^ its strict 
senstf^ is a disscTlution of mat¥iage valid and 
binding between the parties at the time of 
oonsumiliatien. ' 

The law;s ot di^erent nations and ages hare 
illso dsfFered' essentially as to the prescribed 
causes (oi* a divorce a Vikculo. 

In the early history ot Borne, divorces Were 
unknown;' yet, in the most n^ned ages of the 
Republic, cither pariy* might renounce the 
matrimonial union without any other cause 
than a wish to do so; and even when, in a latkr 
age, the same latitude of licence was not in- 
dulged, fi. husband mi^ht repudiate his wfft fer 
trifling and frivolous causes, which might ^ftan 
occur in the happiest wedlocks. Such laiS:ity 
tended to the frustration of the most .cherished 
ends^ of marriage and to the unhingement of 
society. • 

Antecedently^ te tlie French Retolutlon, 
marriage was indissoluble in Prance; but th% 
volcanic cruptio^i, that inundftted the institu- 
tions and works of ages, desect»ttd the legal 
union cff the' seres; and in 27 months, thete 
were six thousand divorces in the single city 
of Paris. And even the Code of Napoleon 
allowed divorces for many causee, among 
which was mutual and perse>*ering consent. 

The Dutch law allows divorce *br inclmti- 
nence and malicious desertioii only. And, tn 
England, a divorce, a vwcrto, is granted for 
ofie caiuie and bv Parliament alone. In South 
Carolittft no ditorse iks ever been granted. 
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in New York, MftssadiiuettS)^ North CmoJuui 
aaid Illinoif y divorces may be decreed by tiie 
Judiciary for one cause, and that is the same 
Unr which mairiage may he djesoh'ed in Eng- 
land. 

. In Kentuckyy a sU^tute of 1S09 authorises 
jadieial divorces a vmccLo |br several pre.- 
imribed camies. 'Bui nevertheless, t)ie L^gis- 
latare has adopted a praetiee of d;vpx^ing ft>r 
those and many other causes, by simple ehac^ 
ment. * Both the policy and constitutional 4B' 
fhoritycf thisaceustomed procedure have been, 
and sUll are arrai^ed by many ofopr nlost 
prndeni comttrymen and wisest jurisOob* 
sulti» '. 

Can tbe^poliey be eitfiet wise» jdit, or beoM- 
eeni? Can. saich a msftceUcneous multitude ae 
tke L^^toK 0f Keitteicky be isnitable ^ri-* 
bsn^l^^r the fi^^ deoi^on of sliol^ important 
mdivadiial rjghlp as .thdse generally involved in 
tha applseatioa for. divQreS Can* it be expect 
^d l^t each «f ' tb« membera who aetA and 



parties^ as In other inditidufil controVertiesf 
But the hazard of injustice /and the uncertainty 
of the matrimouisl tenure incident to the prac- 
tice of arbitrary and imlitnited legislaHon on 
the'5ul)9eet of Divorces, present tiie strongest 
olgection: to its policy. Should euch vital in- 
terests and inestimable rights depend on the 
AlultTBiuu of a legislative body whidb canifot 
deteMnine a private right to 4 horse, a cow, er 
even a- pig? 

Butt the question of power is even more im* 
l^ortant than diat of policy^ Does the power, 
as assumed and generally exercised, exiatf 
This is a grave question > nevei* yet judicially 
settledl ■ \ ■ 

Thos^, who deny the power, do to genenally 
on one or both of two grounds. 1st. Thecon- 
stitatjonalprobibilsoav against the eoaetralsal 
of any ^tate ^'inHwirxng the obligation of 
contraets"--and, tdd. The organic distrlba- 
tkm of M the sovereignty of onr State among 
ffaxee co-ordinate departmente/ Legislatite^ 



votes *wiU eilh<^ D»el a proper degree of -ns<c Judiciary and Executive, aaid the ftindamental 



ponstbiH^, or- deliberately investigate dr nn- 
derstand all the facts ef every one of the mul- 
titade of eases presented foe legislativi; decieien, 
M ^ery eeisianf And moreoter^ may^ there 
nolbe rea(K>^ ^r apprehending that -tha peisen* 
al solicitude of individusd membem to 'snceeed 
in particoli^ cases confided to their manage* 
meat, mi^ opevais u^instly on otherr cases^ 
and mischievondy en g^end ^ejiislationf ^t 
is « fact ihat importimt measure^ of general 
coneem have been defeated or adopted by the 
inflneace oC those sympAthie^aad tombiAations. 
And it is It fact ako tnat divorces h^e often 
bee^ enacted without thekhowledjge of one of 
the parties,, and sonietlmes without that of 
either of them* . # ^ 

It mn«t be admitted, howover, that onr leg- 
islature have lately become moire judicial by 
adop^g the practice of notifying the par^ 
Qonqdained of, and snmmoiuhg witnesses. 
Bat whether tUs usage is adhered to in every 
caie» or hpw long it may be continued,, we 
cannot teU. We know^however^ that this extra- 
neons business impedes general legislal^oti, pro- 
tracts the sessions, and greatly augments the 
public expenditures, eren to an amouxif almost 
eoualf every year, to the united salaries of the 
whole judicial corps, who could, much more 
fitlv, perfbrm the same 'service without any ad- 
dittonal compensation. 

la it AotsorpriiBiog that tiie oonstitnent body, 
habifaiany so astute apd jealous- in reference to 
the treasnijand ihe conduct oftheir ^ctiona- 
ries, seem not to have been yet awakened, on a 
subject so important to thent^ hi botir a pru- 
dentieJ and economical poixit of vieer, as that 
of l«gialatlt« divorcing? 

Would they ao^-^if they would (5onsider 
this mactar«^-deem it much better ibr the Leg- 
islature, by a oomprehensive generic enact- 
ment, to prescribe all the proper causes^ fof 
I>ivorce and leave the deeiiiott of each of those 
«meee to the jndioiajj, and ftt the €e#t of tha 



interdietion to the LejisUture' of any judichi? 
inilthoritv over private rights. ^ 

The llrst ground is^ in our apprehension, 
neither so comprehensive nor so strong as the 
lastk 

That maoriagd^ is an obligatory contract, is 
not now doubted. Nor, consequently, can 
there he any doubt that it possesses obligatioiie 
.that might be impaired br legislation. But it 
is more tliaa a oentraet^— it is an Organic rela<' 
tion, on which the prosperity and even the ex- 
istence of organised ^otiety essentially depend; 
Sffd-therefoxe^-the sovereign authority of every 
State, having, the inherent and inalienable 
right of sel^preservation, must necessarily 
possess^ to a eonservative extent^ the power to 
control that relation, for the publio wdlfere. 
Hence, Us the volimt8a7 dismption of this do- 
mestic relation is deemed inconsistent with 
the interest of well-regulated society, it is not 
allowed byoqr system ef jurisprudence^ and 
eonse4uentlyj( contraeM of marriage cannot, 
like agreements merely oommereial, be dis- 
solved by the mutual consent of tiie parties. 
On thie general ground, we were once inclined 
to the opinion that marriage is not such e 
contract as was contemplated when tiie coasti* 
tntioti prohibited legislative ilnpainnent of 
contracts. But eabseqnent reflection has 
shsken, if not changed that opinion. The 
power, which ceitiuiily exists consistently 
Smtii the constitution, of dissolving nmrriage 
for a breach of any of its obligations by eimr 
pi^rty) may be enotigh for ^11 the necessaiy or 
useAil pnrpeses of tiie' government; and if any 
divorcee have ever been granted by onr Legis- 
lature or Courts, without an actual or supposed 
breach ef obligation, expressed or impfied, 
sueh oBset have escaped onr observation and 
must be rare; aod alt]ion(^h marriage is indie- 
soluble without the consent of the sovereign 
autiiorxl^, yet, when that consent is given, a 
diieolutmn for a breach of the contrftot oannet 
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impair, hut onl j, M fiir, etiforces the obligation 
of the ^mmet. Unlese, thereforei the Legin*- 
Utnre should attempt -to d^rovoe man and yriio 
again! t the oottsent of both, or withont amy 
deliiyinency or &tdt inconsistent with the ob- 
ject or impHed obligation of the marriage con* 
tncit the inqniry, whether such a contract is 
protected hj the con8tittttion> wqmld be ixtele* 
▼ant; and, in the language pf Chief^nstice 



Marshall, (in the case of Dartmouth CoUage> ments— that tl^ will of the majovl^ would be 



▼t. Woodward,) we vaAy say that '^when any 
SMe Legislature shall pase an act annulling 
aU mitrriage contracts, or iJlowing either par^ 
to annul them without the consent of the Oth^r, it 
will be time enough to inquire whether such an 
act be constittttional." 

But the seeded objection is more applicable, 
and. may not be so easily Msisted or evaded. 
The boundary line between tfie legislatiTe and 
thejudidal fle]ld is not defined "vftth a precision 
either distinct or susceptible of abeoli^te cer^ 



against popular pasfions and delusions, by 
surlng intelligence, deliberation, responsibility, 
and exemj>tion from passion in the enactment 
of laws. This tlieofy is as beautiful as it is 
philosophical. It is-r-that, in a popular gov- 
emment, tiie aggregate reason of the dominant 
mass must be mada to preTail orer its passions, 
and refleetmg judgment over hasty impreasions, 
oceasional prejudices, and temporaty excite* 



tabity; and the practice of special legislation 



fluctuating, uticertain, and unsafe until it shaU 
hare been secrcfted' throng the oonstitufional 
oii^anst— and that, when • thus elaborated- and 
rectified,^ it should bc^ermitted to preTaUj^if 
mankind be acknowledged capable of self-goT« 
.emment. And, if all l£e constltatioBal organs 
would always «perlbim their proper functions, 
as originally' contemplated, the pitaetical gov« 
esnment would be asbenSficent as the theoret- 
ical is provident and wise. But -there is a 
class of timid or deluded repkesentatireswho 



for pi^cular cases and persons has increased 
tb* difficulty of defining the legislatiTe 'func- 
tion in ^s country* But any act, in any 
fonn, which decides prirafee ri^t8<fh>m facts 
prored or assumed, must be judicial, and in 
no sense leglslatiye; and therefore, if a legis- 
lature dirorce a wife on the gtoundof alleged' 
misconduct of the husband, they not only de- 
termine hJA rights, but liecide the alleged &c€, 
and seem to exercis)6 the judicial itmctioQ* 
Snch an act might be an usurpation; and there-" 
fiws Toid, unless th.e legislature hdve pow^rto 
^xorce a wife witfapnt either the, eonsent or 
the fenlt of her husba(^<l< And does this-power 
exist? Does that constitution, which guards 
^private property and. commercial contracts 
sgainst legislatiTe interference, leave the 
most important of all social rights and all its 
incidanta^ and consequential intevests exposed^ 
ndcedand ft^ptess, to tiie tide of ■ legislative 
paasion or caprice? This is a question we are 
not disposed now to discuss. >' 

The stability and security of democracy 
have been assured by two modem expedients: 
let, representaidon judiciously organized and 
guarded; and, 2Dd, the distribution of the three 
great functions of political sovereignty among 
as many separate bodies of magistracy, lUid 
the delegation of the judicial ^tnclzon to the 
judiciary department exclusively. 



Will not maintain their constitutional positLoae 



If the will of the numerical majority could 
be always deliberate, calm and rational, it 
ottgbt always to prevail aa the ruling power of 
a ^tate; and, on this hypothesis, no fundamen- 
tal restribtiona on that will would be, politi- 
cally, either neeesaary or proper. But this 
theory can never b^ safely exemplified in the 
imperfect state of fallen man; and n'o rational 
and prudent being would be willing to epnfide 
all hui rights to the unchecked will of a major* 
ity of his fellow citizens. The ifreat object, 
thensfore, of all constitutions was to provide 
cheelcs on the mi^rity. And representation, 
Ml here ovganieed, was intended at one eecvrity 



— ^but surrender their own delibeittte and In- 
structed opini0ns4«nd eebp the passions, preji^- 
dices, or haconsidevate wishet of. the cooatitn- 
ent multitude.' Such a oourse tends to' under- 
mine the constitution anci- fru^tnUr its power 
and endS''-«nd' if it should' booosne tnrevalent, 
there wiQ be aa-event^ transition from *teg« 
ulat'ed and ballanced republic to an unregula' 
iSbA and uncontfoUable dembcmcy-^^k trtmsi- 
tion from a ' government of ii^telligenoe to one 
of passion, from a Constitutional govennnent 
to the ' tyranny of fhction and 'ananrdiyl Atid 
how awfhl is the itesponflibility of those fonc^ 
tioniries who, by such examples of recrehnce 
and servility^ are helping' passion and igno- 
rance to usurp the reighs of goremment ^m 
reason and light in whose hands our i^'athers 
placed themi 

But 'there is still anptlrer and more hopefbl 
safeguard in the consiitutional separation of ju- 
dicial from le^slatii-c power, and the institution 
of ti chosen judioiary selected fbr its learning 
and probitv*, and made sitiRicientLy independent 
to feel unmoved by cupidity or ambition. This 
is the great Bulwark of stability ai^d justice — 
lind without such a i\indamental organization 
there could be lio security. The concentra- 
tion of legislative ai^d judicial power in the 
same hands would, i^a the history of man 
1 proves, be despotism In e^bbyo. 



And, therofpre, odr partition wall between 
making the law and appljring it eondnsivoly 
to the fecta of indivi4ual cases is Die most im- 
portant and inviolable strndture of onr polit- 
ical fabric It is the great Breakwater oon-* 
strficted and embedded by the wisdom of ages 
to stay the surges of the agitated ocean. "^ And^ 
as long as it shall remain untouched by the 
popular or law-giving hand, the humblest citi- 
zen may. look unmoved on the ^foaming tide 
and feel secure. But let tms embankmaat 
also be undennined or give wny, and then tlio 
flood,, uip«hQcbed> mai spoti 'inmdate the tend 



IJSBCTUBE ON MABBIAOB AND DIVOBCB. 



judicial power. , Let that department, within 
it* allotted sphere, prescribe the rule of con**' 
duct and of right; bat never anfier it to take 
front any freeman, hit chartered j%ht to. be 
tried ^d judfed by the constitutional tribunal 
of impartail and Qnlighted judgment. 

And if it be; the Ije^slative WilT that a wife 
may be dirorced from ' her husbatld for any 



and desolate the land we hold most dear — life, 
liberty, proptorty, religion — and all. 

The friends of cooetitutional liberty and . t. i. 

justice cannot, therefore be too jealous of. the ^r«ft^'J»9«ii reyplutwn, and it now, with the 
assumption by the legislature of toy pdrtion 6f worid's gaze upon iMefltmg a mighty problem 



play oonspicnons parts, may possibly hang that 
country's destiny. 
Our Anglo- A^nerican union has ox;ganised a 



mined in the same manner as all other qiies^ons 
of fact inrolving. public right? Thi^ i^ an im- 
portant enquiry. / ' *< • • 

Even the Parliament gf '£i%laud, Whoscwill 
is law; nerer, in the plentltude. of omnivorous 



for all miknkind. The Miuissippi valley may 
soon hol4 a preponderating authority in tin 
councils of that union. In Uiis hopeful valley 
the educated and professional elasses, and es- 
pecially the enlightened in jurisprudence, will 
possess a eohttolitng powbq and Itmong these^ 
Truiayl^Ania'&ions must exercise a pervading 
and perhaps decisive inftuence. 
It is on this, ground that we feel especially 



prescribed cause, oughvar not the decisive ^j,, pectdiar hipottance and momentous re- 

y!?^'!?I^^l^i*il:fl'^!.n*??^^ of this law-Department, Who 

.-. * ^- — -> - «♦ ^««„«- , knows that it may not ble89> sare oi* destrpy 

the hopes, not .of this generation only, but of 
unboffv millioils? Will you, Its pupils, all 
itrive to illustrate itsbeneficencet Knowledge, 
fidelity^ pure love of country, and honorable 



upon 

established by a regulat trial land i cntence in 
an ordinary court* 6f justice. And rot only 
was this the invariable practice also of Virgi- 
nia prioi' to oilr separation from her, but Ken- 
tacky never departed from it until the year 
ld05-^when, for the first time, her legislature 
passed an ac| peremptorily divorcing a husband 
froiA his wife. 

But our purpose here is uejthe^ decisio|i nor 
discussion — but only geneml siiggestipn for 



fore, our ivHotted time being about to expire, 
we wtll now close the subject, by only repeat- 
ing, that God himself instituted marriage and 



power, grants a divorce until Jjie onjy fact ambition will be your best Armor in th« conflict 
upon which It will dissolve marrikiire has been 1^^ ...j^ich you are preparing. With these alone 

yon may hope to be useful in your day, and 
expect ^o achieve virtuous renown. Any other 
panoply would be a dead weight 'Which might 
crush you to the level of the vulgar herd of 
useless drones or ephemeral bustlers. 

Resolve to be useful, and the end is almost 

attained. . Correggio, when a boy, resolved to 

be a distinguished artist — and that instant, his 

fkte was sealed, and posthumous fame was se- 

. . . „ . , - . , 1 cured. And it is credibly reported of an emi- 

incitmg reflection and research. Ana, there. ^^^^ American, that, when taking final leave 



of college, with nothing but ''poverty and 
partH^.and £v fixed resolution to become what 
, . , , , ^ , . , he lias already been, he said to the President 

declared, m the very act of his creation, that ^ ^\^^ institution, "You shall, on^ day, h«ar 
•*it »» not good for man to be alone^' f^^^ Dakiel Webster." And now Dart- 

Pupils — academic, tn^dica^ jurisprudential mouth, like the mother of Washington, is can- 
— all — ^We welcome -yon to the Classic <ha)ls of nouizcd by the association of her name with 



Transylvania)! . , Partially dismantled for years, 
,ihc .i.» now, at Ia«<, co^ijapletely ringed and 
maimei; and, with all her sailf hMsted and 
her tri-celored banner floating » in the Ught 
of .jkU attspxciQiM ce-dawnine, she launches on 
a broad sea, W(tii flattcrii\g hOpos oi' eundving 
cverV adversb gale and triumphantly flunnount- 
ing every opposing' billow. ' Tliougli patched 
and renovated from iiuU t6 raast,.^c h the"' 
tfufie old Anoo that, in .tlvc infajicy of the 
West and Kentucky 'k (lerofc age, gdllantly 
bore aloft the "golden fleece'' of science. Em- 
barked on this long-tried, good old ship, you 
need no insurance. She will neither sink nor 
fail. May your voyage be prosperous, and 
land you well equipped for the rich harvest 
that ripens before you in this Valley of hope. A 
better theater was never prepared for the use 



tliat of her jUustrious eon. -Will all or any of 
you, in tlie votive spirii of the iSfew Ijamp^hire 
boy, resolve, a<? he once resolved, tQ illustn^te 
the name of this yOur alma ma-tbr? Shall 
Transylvania •^'er hear ftt>m you? 'And what 
shall she heart. The long lino of her distin- 
giushed fions ha.V already hallowed her fame 
and sjied d lusti^ on (Ms western world. 
Magjia MATiLit vmuM, Corivelia-like, she is 
justly p;oud of her jewels. Will you add to 
their number^ or will you cast a fhado on her 
bright escutcheon? 

May you all contribute to swell the volume 
of her fame — may you ennoble your pwn 
names, and earn a grateful remembrance that 
shall never fade away. And, when you come 
to take your last leave of these scholastic walh, 
may you, each and all, make a sfteramenta) 



ful employment of honest talents, or the hon- j resolve that Transylvania shall hear from yon? 



orable development of a noble patriotism. 
The age, in which you live to act, is evidently 
most portentous. • The country' on whose 
bosom providence ha» been pleased to cast 
your lots, is full of promise; and on the event- 
ful drama in which it may be your fortune to 
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and when ^he does, may the intelligence be 
such as to swell her venerable heart with e 
mother's joy. ' 

Thus^ on a subject full of harmony and full 
joy, we have xjommenced with "habmont," 
and close with "jot." 
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IrEXlsroTON, Feb^-^-tth, 1847. 
Dear Sir: At a ineetuig of the^^ni^rCIftsGrof the Transylvania Law 
Schooli the undersigned were appointed 9. Gcfrnmitted representative of 
t^e wishes of the whole Glass, whoy through us, solicit for publication a 
copy of the able and eloquent ValedictcMrv • Address delivered to our 
Class last evening. Hoping to reeeive a favorable responfte, we h'ate 
the honor to be 

Your friends and obedient servieints, . - 

DAVID KERR, 
• JOHN KERU, 
J. WATSON. BARR, 
. * WM. ATWOQD, 
^ , WALTER C, WHITAKER, 

• Committee/ 



Lexington, February 26th, 1847. 
Gbmtlcmi^v: The Valddicftpry, of which you so courteously request a 
copy for publication, is' the substance of one prepared by me for a simi- 
lar occasion ten years ago. >Itis — as it is — ^yours. 

And may you, and those you represent, eacji and all, carefully follow 
its counsels, exemplify its principles, and attain the destinies to whi<^h 
they point, and; ifp'roperlyregarded^ will surely conduct you. 

Truly yonr friend, . - 
- &EORGE ROBERTSON.. 

Messrs! Kerr, Am;., (k^. ' ... 



ADDRESS. 
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OentUmeno/the Sknior CUut af tbt 

Law Departrneht of Tramyhania: 
Ottr didfttic course M now finished. ' We aa, 
IMKeptors, and 7X>u«spupiU^ are here together 
for tl)e last time; and the memories of the past, 
and t^e.prospects of the futnre, now all at onoo 
closterin^ around , onr hearts,* impress this 
closing scene wjth an. tmusual pathos and so*- 
lemmty. 



Your v©yage of discorery, tliough toilsome, honerAblc anticipations. 



has, we trusty been correspondi|igly profitable. 
And now, in sight of o'iikba fikma, i^ is natural 
tnat ea'ch of you should feel some of the 'emo- 
tions of -Virgil's vojTi^er, wheh — cheered 'with 
the fiilBt glimpse oT recognized land, long, 
sought and desired as his home—he^ cried out^ 
Italium! Italiux! Bat, unlike his joy, your^ 
is mixed with sorrow^-and^ unlikb lys. hope, 
yours is clouded w^h the unknown sl^adows of 
uncertain destinies. ' * 

Aftef long and intcrestingnssociaticrns, pecu- 
liarly, endearing we shall aU soon part- 
where or wh^n tQ meet, or whether ever again ^ 
on earth, no ono knows; {ind whiere you are 
to land^ and what i^s to be your doom, the un- 
written page of time to come alone ea|i tell. , 

Havihg now ^nished your soholjistic coui'se^ 
you will soon take leave of thiS institution, of 
your preceptors, and of ^ach olher, and enter 
as men, each ior himself atid in his own streugthy 
on ^e sober and importjUfit business of activb 
lif(^ in which yoUr. oavq conduct may fix your 
destinies for good or forlll,for veaj or for woe, 
for time and tor eternity. 

Although our professioual relations are now 
dissolved, we feet it' out duty before we s6pa- 
fate, to tender to you the offeting of our fare- 
wel) blessing and parting cputisel; and this last 
duty^ resulting fr(mi our recetrt relation^, is not 
^ ICAst difficult U) us pr important to you. 
Iti atte9ipdng to dischifge it w6 feel its pecn^ 
Car delicacy and responsibility; and therefore^ 
with bocoming sensibility and solicftudej wq 
invoke your eatidid consvleration of the. vale- 
dictory suggestions \V'l|ich we will proceed to 
offer w{th all the Sdncerity and plainness of a 
parting friend. 

Having bjeen under our tutilagc^ and hearing 
with you our credentials our precepts tfiuT our 
hopes', we feel a soIicitudeV'tflmostptiternal, for 
your ftiture welfare and usefulness, '^e have 
fai^ftiU^- end^avbred by pr6per tuition, to en- 
lighten your minds with tiie elements of juris- 
prudence and to prepare you for becoming, in 
Iffoper timei useful citiztos, sound jurists and en.* 



may be usefully and honorably distinguished. 
Your recent opportuilities and yourprefoMional 
pretensions, impose on you peculiar obliga- 
tion to your Alx ▲ Mater, to youMelres, yottr 
friends and your' country. Mueb will be ex* 
pected, much re^uir»d of you— and ht assured 
that all you hare and can acquire and do« will 
.be necessary for the proper Inlfillmeat of your 
various duties, or llie realization of high and 



We may presume that most, periii^i all of 
you, are destined^ first for the Bar. The sphere 
of the popular and enlightened Lawyer it very 
comprehensive and elevated. It ea^braoes the 
personal, social, and civil rights of his feUow 
men, and all the jarious«nd important interests 
and relations that depend on human laws. To 
t^t usefully and honorably in such a sphere, 
requires careful discipline^ great knowledge 
and rare endowment, moral a<id intellectual. 
Ministering jat the altei* of Justice, lawyers 
should have clean hands, wise heads, and, 
pure hearts, lest they profane the temple of* 
jurisprudence, and sacri|ice the lives, the lib- 
erty, the prope]:t5,.ana the reputation of tliose 
who repose on Uieir coui^l.and trust in their 
protection. The welfare of society depends^ 
to a great extent, on the character and conduct 
of legal men. Ajid, notwithstanding the prev- 
alence of a vul^r prejudice against them as a 
class, they have an acknowledged and com- 
mandiHg injCluence, and therefore must nec- 
essarily do mudi godd or much harm. . In an 
intoductory discourse we made some general 
suggestions' once, respecting the enunent digni- 
ty of jurisprudence and the hi^h rank and in- 
fluence of the gentlemen of > the bar; and thoi^ 
suggestions have be^n siftce coroborated on an 
interesting occasiou, illustrated 'With much lear- 
ning by an eminent citizen attached to a rival 
p^fession, who, ^n estimating the relative iu- 
flueuce of the various classes of society, conce- 
ded the second place to the lawyei-s — the fiiryt 
being, of course, allotted by l^m to the fair. 
Such ajuxtaposidon, if deserved, should be «j 
inspiring as it must be grateftil and honorable* 
But to merit and maintain it, requires a 
purity of purpose, a propriety pf conduct, 
and a degree of intelligence which have not 
always characterized professional men of eve- 
ry denominatioi^i; and this i& an ago. of renova- 
tion and light; all branches of knowledge, axid 
all orders of socie^, are in a rapid progress of 
improvement. To maintain its high rank And 
ensure a bcoifioent influ/snce, the western Bar 



Ugh|tnad state^en. Iu all these relations ^ro u must be quickened by the regeneratiag spirit ef 
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the timely and must elevate the professional follow the safer guides — ^reason and lihe har 



standard and advance in that knowledge* and 



mony of the law' in all its parts. 



in those virtues which ivill become more and ' Whenever consistent with other and more 
more befitting their American character. To 'important engagements, make it a mle to de- 
be nsofhl or suceessiiU on the forensic arena, > vote some portion of every secular day to the 
you must, gentlemen, be panoplied with the , reading of. law; and whenever yon can, con- 
armor of legal learning, literary taste, gener- verso on legal subjects — this will tend to give 
al sdenee,* habitual pruaence, moral principle, Iclt^r and practical conceptions of legal princi- 
and practical wisdom. A thorough knowledge pies, an habitual directness and facility 



of scientific and practical law, sbpuld be the 
leading object pf your professional ambition 
and pursuit. 



in communicating what . yeu^ know, and 
taste for legal investigations which cdnld not 
otherwise bo acquired. " 
Public expectation, thje dignity qf your pro- ' ^^^ ^^^ h^lt of intoji^ely thihking apd CKre- 
feenoB, the interests of justice, and your own l^^^y ^^Titing on the more abstruse doctrines of 
duty and fiwne, will demand the attainment of *^ ^^^' ^^^^^ ^^ ^^^^^ ^^^^ useftil, tTnlees we 
wiUbt you will pro^i to have— an accurate meditate on- w)ikt we rctd, and se<5, atfd'heaf, 



kajowledge of the Uws of your oountfy in all 
their departm«nt»'and relation^. The want of' 
such knowledge cannot be supplied by fidelity,* 
hpwoTer midavi^tiiig; integrity, however scru- 
piiloni; mlso6lUiyeou8 leaftting, hoiy-evar ex- 



uptiil we rfghtly iifiderstand it, wc can hfcver 
make it our own, or lise it propevly or efiettu- 
ally. Reading and observation oa|ly stipply 
md^orials for meditation; and ix\teUectua\ ru- 
minatiori is to the mind what mastication and 



tensive; or talents, however soUd or brilliant. Heglntition ate to the body. 5ut it is intense 

thinking alpnc tliat can digest and assioiilate, 



Do not repose in confidence, of presume toii 
much '^n the eleinelitary' knowledge you haVef 
acquired whilst hei'O. Though you have learned 
much, you are onlvinitiafed into the first prih- 
dplesy and prepared fot the ^nccessftil istudy of 
legal science, the most of which is to you, yet 
a TEBSA. tscoQSifA, far beyond the range of 
your circuniscnbed horizon. You may learn 
all your' lives, ind the more you learn thfe 
more you will find to be learned. To* attain 
the utmost that can be aiccomplislred, it id im- 
portaiit to make ^judicious selection' of books, 
to read them prbperly/and Co make a system- 
atic appropriation of all your time. It is not 
the number, but the kind of books, and thc^ 
nmjiiher of readitig* thete, that wil! b<^ iftost 
usefhl. The most Scientific And approved edi- 
tions of elementary* books should be studied^ 
c&i^fiilly compared^ with thfe cases to xrhibh 
they refer, and tested, when dqubtfVil or anom- 
alous, by principle and analogy — and such texft 
hooks as Bli^^lutdne, C]:uise, and Kent should 
be periodically reviewed as w^l as occasionally 
read. The more * important of the adjudged 
cases should be read eareful)y and compared 
and collatedj and a commonplace manuscript, 
amnl^ed by tjtles,' alphabetically, would be 
bot|i eminently useftil by imprinting new dqc* 
trines on the mii^d, and alvrhyt of great value 
for occakiona^ appllcatiqti. An adiudged 
point, unreasonable or inconsistent with anal- 
^87 or principle) should nbt be' regarded a^ 
conclusive evidenoe of the law, unfess it ehall 
hate been long acquiesced ih^ or moi^ than 
once aifirmed — and unlesi^, on a sufvey of all 
material consideratidhs, you fe^l that It is bet- 
ter to adhere to it, 1han,l)y overturning' it, to 
produce uncertainty and surprise. Stare 
Dsonms should be thus and omy thus itnder- 
tUk>d and applied. 8tabitity and unifomnty 
requlra that authcfritv, even wh^p eonflictiitg 
wHh priacipl«L dioifld t6metfan0k decide what 
*t law if. Bii^ is an qvestionAbto c«»w, 



into a cpngcnial aixd vitalizing essence, the ali- 
ment of the mindr Xntensity of' thought is as 
indispensable to tHc imtriment of the mihd,* as 
the gastric solvent and vascular labarafory ai% 
to aniuMil .dieestion and lif^, Ne i&an was ever 
truly great or useful who did not think much 
«nd wtiU; and many linvQ been practically. wise 
without reading l^ookk. Patrick Heniy'ii chief 
boolvwas the volume ofnature^-but he fought 
with a p^civliar interest aqd inten^ty — ^and thus^ 
the carrer of his own fortune,, he became one 
of nature's tallest noblemen. 9ut he did not 
know mitoh. law. To have acquired that fai- 
ence it was indispensable that he should have 
read as well as (bought ufuch. Prope? reading 
furnishes foodj right thinking digests it; and 
careful ^vriting and speakiiij^ rectify it, and cir- 
culate, the vital prodnct. Bacon has said — 
''Much reading makes the full^ian^ much think- 
ing makes the correct man, and much writing 
makes the perfect man." 

Lpt your iniaceliaiieo;ps reading ha^onizt 
with your professional duties. Be careful 
never to^ indul^^e it to such an eztehtr oi* in 
such a mann;er ^s to spduce from a proper al- 
legiance to 'the law, or generat<$ ascetic habitu 
0/ epicurean appetites, incompatible with the 
robust health and masculine vigor of the legal 
mind. . But general knp^edge is as usefhl . to 
the la^vyer as to anv other ihan. Whatever 
will furnish' the mind, with light, or impart to 
it vigor, health or discipline, must be peculiarly 
Useful to one whose professional avocations re- 
quire, in an eminent degree, analysif^ illuktra- 
tibU) and persuasiveness. AH branches of 
virtuous knowledst^ mutuMly aid bach odier. 
The sciences are united by a coMmon sympathy, 
called by Cicero cosiTMUNE 'Vixcuj-cm. 
''All are but parts of one stupendous wholtt 
Whpse body nature is, and God 'the whole.'' 

All eminent jurists have l^een enlightened 
by i^xkeral learning. Th« example ofCicisro^ 
of Baoon, etf H*le, shdiad never bt fo rgotf a . 
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Ctotro was oxm of ih^ moit profewid pli!K>80« I B« canfal|ii6Te)'topsii8oia70iirpttniiitlift«r 
ph«» «id polished scholars of erudite Some; I mofnl^ mforma^ion. The i9snd oannot rfmain 



Bacon's, gsest mind^was enlarged and libeial- 
ised by. ufiiversal scLenoe^ ai|d. Hale, among th^ 
most ieamod of his day, and a christin^ too, 
ufas, according to Ronnington, of the opinion 
that ^'no man could io mastet' of a^y profession, 
without haying 'SOme skill in all the Qctences." 
This uuTallible thith has.nOt been universally 
felt But we have sonio reason for hoping that 
a mose' propitious era has comfc^ or is coming, 
when aU> who feel ttoe prgf6saional .prjyde of 
hare A just sense of-profoasional dignity and 
obtigation, will know^at gcnem science cd>n- 
not be neglected yrithout greatdangerof abor- 
ti<9i and deg;radati0n.' Givil history, raat^e-* 
nlatics, {^lology^ g^ogxaphy, mm^l, political, , 
and pli^eal philosophy, and medical jh^spra-* 
denee, may tie deemedefsentialj-and polite 
Ht^iMtnre and w>itte acqnaitiiance with the 
fine arts iriU be highly ornamental and iv«fal.^ 
W(tfat9>ut some aiCq^oaintance with tfae^e^Tarioutf 
bran^hee of knowledge, the lawyer mujit «nter 
thb arena nnanned, or Armed only w;ith the 
rodgh ancl unwrpagbt club' of dVy, haVd, tech- 
m<;al law. MM^cal jurisprudence has be^ti too 
generiliy n<^l«ct6d4 ' livery law^r should ac- 
quire some general ai^fl corrbdt IdxpWhsdge of 
anato;ny, human and cOmpantiye; of pfiysiofx^ 
gy; of chemistry; of materia medley; and pa- 
thology* An accurate af^d practical acqtliijnt- 
aneO' urith the puijty and power of your Ver- 
aacalar tongue should he deemed ji sivs <)ua 
N^. And queh an Attainment implies no squiU 
degree of literary tast^ ax)d stiidy, a^'well i^ 
mnch attention and hahith In fine? it is impox- 
taat that « lawyer shotild learn %I1 -that it if 
oiefal for man to Iomw. A&d ihe more he 
learns, Hit more he will be able and inclined 
to Iflfan, aitd the more humble ahd les^ dOg^ 
mitie ^md pedantic will ha be, and seem to he* 
1%ere is im> 'danger that you can 'luHna too 
mueh. ' Whilst (he moral a&dphysical uniToMe 
is ai^gfund ybu, your mhicGi ean never he inae* 
aetiTe, foil, Dr satitflAd. The higher you ae- 
eend the tt^less mouiitain of knowliDdg^ the 
elearer wxtl be your horizon;- bnt, should yon 
climb to where no mortal footstep haS et«T 
been, you "^U then be bnt ^emore sensible to 
the evidtooe of your own inferiority and igno- 
rance, Khfiiiy from 7<^ur peerless eminence, for 
the i&rst' time, fhe InterminablB wildemeae o£ 
unexplored ki\owledge^ indistinctly opened to 
your enlarged rision, will appear as a. world, 
oonirasted with the lit^e spot ^ich, in a life- 
time of toil, you htd belted and enclosed as 
.your inleUeoCoal domain, aod whicbj so insig- 
difioftnt in fowc more comprehensive eye, seems 
to the microsec^c vision of those below you 
to be the K&Pi^ua vtTSAof human attainment 
A Jndieioiil diiieril>atio& of yoor Miptoyments^ 
■ad a syitematio aUota^eat ot yeur tsme will 
afllbid yon leiauv^to eve^reaeonablo purpoee 
tad enaU« you to ae^pilre amaMaad a kind of 
kfeOwledgt whlf h ean %• attt^ned b^ no otfafr 



stationary — if it ma&e no advance, it must ret- 
rograde; nor can morals stand still — a^^as 
nothing eah'oontribnte eo much to your dignity, 
ipfluenoe anfid happiness, as the >activi^ and 
imptovcmhnt of your own mokral facultUt, 
the#e&>F^, if you wish to be happy or useful— 
if yoi» hope to> bo gratefully remembered 
amoB^ men, and to be ntnked. with the good 
and great of yoor spccijes, bo ever mindful tiifift 
God hat identified yonr peace and your honor, 
your duty and your usefulness, with intellectiUl 
activity and' moral purity and light. Kever 
neglect tlhe mitp of tlatnre iilways unrolled be- 
fore .you-^nor the Aacrcd volume of revealed 
tmth, in whSoh, when property studied, true 
ami pradical wisdom, eisewhere unattainable, 
will certainly bo found; and remember that 
i^rhenever true ^Science builds a monument to 
hero^f, ehe. erects an.ldtar tp God." 
' But do net read more thah you can under- 
stand, nor oppress the mind or Impfdr the health 
and tigor of the hody by exeessite or incUsoi^et 
.sitttdy. fhe etudiona mind requires occasional 
relaaoatien ai|d relu^. ■ Let theee be judicionsly 
afforded by ph^sioal eabercke and interludes it 
innocent and imprdviiig amusements.^ But 
liever stdler the mind to, bercomo rusty from in^ 
dolence^ to be f educed by the allnrementf of 
vic^, corrupted by senauality, or unhinged by 
vacuity. Dr. Johnson'sexpedient forptBvent- 
ing Hypocondria waB^^nerer to.be 4lone when 
idle, nor idle when ahme; and it is worth being 
remembeted and tried. Fhysicalexercise, lit- 
erary companionship, and moral eonversation 
will be sure Antidotes to g)oom and cynicism; 
and mosie, Luther^A InteUeetoal Catholieon-^ 
neKt io the Bible fat hie judgment^ as an adver- 
eaix of the devilr-^hoDdd not )>e derided or un- 
dervalued. It exhileratea ai»d tranqnilizes the 
rakidif elev««B«and pnrifles the heart, an4 thus 
contributes omch of whit scareely any other 
amttiettent <att, ae innocontly, coiitribute to 
imf'xovament aanl\ happiness. ■ Kor are gymiiaa- 
tic and other atnletic exercises^ for health or 
amnsetaent, either useless or incompatible 
tn^ personal dignity or intelleetnal eminenoe. 
They not only tend to impart vigor and health 
to the body, elasticity and tone to the mind, and 
simpliei^ to the moral character, l^ut, when 
properly regulated, they render us more amia- 
ble and usefnl. Behold Frefessor Ph^air, 
when a septegenaife, i^th the spring and mus- 
cle of manhood, leaping wiili the young ath-> 
letes of Bdingbuffg — Alexander HaoSlton, 
playing marble* witii hif little cfaildten---Pat- 
riok lieaty tumbling with his household Qods, 
and playing ihe^fiddle for them to dance— and 
a Chief Justice Marshall, throwing aside the 
TOOA i>BBtBXTA, and as a youfh, qoK axobs, 
plushing^raoita with the young men of Bioh* 
mend. Thceo and »an^> others of the die tin* 
gwsh^d mat men wera ex^sttplars of the eim- 
pla digamy, $miM» oondofOiBMOB) ta^ prae- 
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be most useful^ mtut be oomlvnmieatirey nnaf- 
lected and beitevokiit. Sacb kaowiedge illus- 
tratet the social and omc rlrtaes, and is equally 
opposed to haughtiness, to artsiUcial dignily-y to 
incivism, and to misanthropy. I^he hoiieeC 
faee of lirtaofis nalute, fil^ays attractiTe — if 
distorted of disguised Vf ignorance or false 
pride, is metapiorphOsed itito eOrsibed, oMav-' 
eronj, fepulsrve art. A yirtuoiis and enlight- 
ened xfkind, neeeseariiy unaffected, Uwnble and 
cheer^l, will, like tlie snn, shed its wifying 
light' around the young and ^e' old, the rioS 
aqd the poi^r, the lowly and the eKaited^and^ 



by acting in harmony with chaste- nature^s an able General? Prddenoc, bagacity, decia- 



laws, vill refresh and edify \rhererei:r tiiere is 
any sympathy witb its cheering influence. 



joy mupeakabb.jind full pfgloij" — and. re- 
member, 

'<The path of sorrow and that path alone, 
Le&ds to the land where sorrow is unknown.'^ 

Inctiychargin^.tlvi Tarious duties incident 
to j.our profession, you will ^nd use for al) 
h^im^n knowledge auji moral power. ' ^allotft 
doi^bteid "Vf hetliel' a Higher or^er of talents and 
itttaintncnta was not DeCessary tp m A^ a-goed 
historian'than an able General. But can there 
be a^y d6iibt that the bedu idinl ofan eminelst 
lawyer requites mOre knowledge and moral 
power, than what might be stkffieient to muke 



..ion/coorage-^arethe ^hief 'Vtinbntes of abla 
Clenefalehij}. THe able and honest lawyer 



This is nature unmockod-Mligillty nneclipsed. imust hare these and more. . He must here, a 
Appollo should sometimes playDn his lyre; and pmfound knowledge of la^, an acquaintance 
Hercules with his distaf. ' That is a^false ttnd with general science^ and polite literature^in- 
pemiciohs dignity which chills the i^arm emo*- tegrit]t of princutle and of character, and i^ pe- 
tions of the lieart or hashes' the ^oft acce)sts of culia^faeu^ty of speech. Nptihing is. more dif* 
nature's Toiee« Achilles waa never so attract* dcult. ot itrterestingj or requires ipore variety, 
ively interesfang as when ^onlilng in the xfost of attainments) or greai^- compass or .power 
for the death of Pairocles; nor did O^e aged ^ mind than a forfensic argument, iuAgrealr 



Priam ever appear so amiable, as* when, with 
trembling .Irame and streaming eyes, be hedged 
the Iifeles» body <of .his ^on Heetof. iSiese 
were nature's doings, and among heir proadeat 
achierements; exhibiting, ia the one ease, the 
most impetttOns of heroes tamed and enhdned 
by the tendismess of a holy friendship, and, in 
the other, the majes^ of a King mildly nungled 
with the tendeiness of a kind fcbther. YoU rev 
member the stem and towering Pynrhus — beiitg 
rebuked fo^ the vnstoical weaknen of shedding 
tears for the death of hi« wifey'and urged to 
assume th^ aspect of a Philoaopheirixmmoved, 
he exclaimed— *«0h. Philosophy! yesterday 
tlkm eommandeet me to lore my wife — io-day 
thou fbrbiddest ine to lament ibr hMr!" And 
being Cold that tears could not restore h^r, he 
replied — '<A1m! that refi^tioir only i makes 
them flow faster.'' » ' 

The reasonable indulgence OT the a^Gseioins 
and ei|iotions of the heart- is not only happying 
but meliorating, and is one Of natnre's expiedi- 
ents for cirilizing mankind ^aud savhtg them 
f^rom selfishness and vice. The most wise and 
honored should alwajrs act' as rational men, 
and never. rebel againyt Hearen, or comtnit 
treason against nature, by attempting to ^des- 
troy or to conceal tho^6 emotions \rhich belong 
to th^ Avisest and best of meii for the '^viset 
and best of ends. Let thexb then be en- 
joyed and acted -out in^'a 'becoming manner 
by the most exalted of onr race, as* long- aa 
they wish to be considered as men. Snch a 
course secures the intellectual Sun from eclipse, 
ditrobes knowledge of the .cold and mystic 
elond of pride and hypocrisy, obA presents it in 
all the fliihpUdty and radiance of its native 



and difficult cause, addressed to the reason, 
the heai'ta^ aad the passions of men in behalf 
of tinith qp^ur^d hy sophistry, justice of' 



grace and intrinsic 'lotieliness. He wlio never un^ •. hislps - to reflect diseredit on tiie prof< 



seems to fbel, either never. feels at all, or a& 
Bum ought to feel; and olhera y/dW never feel • 
nnftdh a&ctioiBi or nspect for him* But in tiie 



lenAirf: 



of poar* ll6Mt■,^^kall it "a 



pr'gssf^ by power, or inuoceuQc persecuted by 
mali^Qc and falsehood.^ In such a dause, ail 
that is most good and great So dioral poWer 
may be necessary sind wiU ever betno^t usefoL 

A 'man of the ordin^y g^ade ()P intellect 
may, hy assiduity, persevdrance andfldelity, 
become a respectable lawyer, and "grt akmf 
in his profession. But talents the foost ez- 
kltecl^^nowl^dgej moet{>r<ifooUd and varioeto; 
induitry', mo^- regular; honor, meet chival^ 
roue, and integrity, most pure and iufiexiblei» 
/toust all be eombhied cn<him- who is eminent- 
ly 'distinguSehed forfcrensiotebility. 

TalentSf however brightr^kn<^iedge,iiow*- 
evier great-^-will be . unavailing or/pernicioue«- 
without . tiabi^ual industry | systematic ..pru • 
denoe," and . perfe<;t honor. .WhaJt Johnson 
aiLidtof Savage, .an<l ^lUler of .Sherijdan,, i# 
univeieally true — "Tl^ose who, xin confidence. 
pi superior tapa^iti^, disregard the common 
xoaxims of life, will be reminded, ^hat nothing 
will 8upply>tW want of prudence,' and t|iat 
neglijgence .aufl .irregularity lonjg^ continued, 
wiU make knowledge useless, wi£ ridiculoue, 
and gejiius contemptible." No. lawyer, who 
u^gTccts that maxim, can be true to hiiycHents, 
t& his own fanpe, or to thb dignity of hi« pro- 
fession. And here wedecin it not inappropri- 
ate to invite your attention to the importance 
of > p^uliar propriety in personal and pro^ 
fesHional deportment; and alBO,.to the necessi- 
ty of. What may 1i>e terci)ed> forensic ethics. 

1st. A lawyei^'ehoilld be Agehtl^inan in 'hie 
princfpfea, f^is habits, land his deportment; i|\ 
nne,4i gentkimftii in tiiii steriiag <UDpdl:t of the 
term — else be l>riBga degradation on* himself. 



eien. Aad to be- a gentleman iju the tru^e and 
perfect aenae^ iato bi^^^wJiat is V>o rare*— a 
man of sound prineipleB^'aempulouelimKury 
, becoming modes^, active benevolence* ;ba- 
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Mtoi^ molralitj, aiui rational, jtut^and polite ' or auperidr knovledj^e,' hte ratMs ifcredita 



daportoAAUti . . 

id. hk ^la Intercou'i^e with his cliehta. He 



ble; DUt' if l^e beat liim in ctinning, fraud or 
trio^ery, he> decades' hjmaelf, proatitatea hit 



thould be casdid, jr«sp,ectf al, piv^fent, llbaral ^phrileges, «nd outragQ9' forensic dignity and 
and just. He sbould never advise s^ suit nn- propriety. Such vulgar game is beneath the 
leaa it is the interest of his client to'"^o to pride, and revoking to the )ionor of loftv mtel- 
l^w." if the case be frivolous, or the ' right Ueot. It is the offspring of moral infirmity, 
doubtful, he should advise forbearance o^ com- 'and is, almost always, proof of a dirninutiTe 
. premiBe. He should ndver encdurag^ litiga- j mind. 

tien. When a auit . becomes necessary, or is ; »ith. A, lawyer «uft hardly he botkmerce- 
peiidingi, bis foer shmild be regulated l^y the; nary i£nd just. An inordinate appetite for 

▼4lue' of his seances and the- client** ability Vain, ia ant to -' •^--^ ••• » 

conveniently te pay. ^^n honest mto T^ill 
pever barter his conscience nor ^i^iU an^ hon- 
est lawyer ever speculate on the i^orance. 



the ieaifSj or the passions of hisi confiding cl^ 
ente.* A. fatthfiu lawver will never Jteceive 
his cUent»por neglect bis business; It is his 
duty, and his interest too, to deal !in perfect 
caador> and. to do, in this preparation of his 
client's cause, all that fie ought to do; and 
that is, a^ thathe ^an do consistently with per- 
sonal hon6r or pfpfpsslonal propriety ^. If, in 
consequence or his neeligcuce, misdirection, 
or unskUlfuln^a, his ^ien^'A claim unjustlv or 
improperly fail, he 3houl4 iftdemnifj nim 
fuUy, promptly, and cheel'fuUy^ He should 
never attempt suco^s by any oth,er than fKii', 
honorable, ai^d legal means; ne( should head- 
vise or connire at the employment of any other 
means by his client. • He is not bound u^ i^ny 
obligation to-tjie^diguity df hie- profession to 
abandon his client's cauBe, merely 'bec^^lise he 
irfay discover that he is ^n tHe^wrdu^ si'de; 
for hcmigbt.be mistalcen iu his .opinion, and 
might do greal. in justice by turning against 
his client. And hl&o, it is his duty, whether 
in'a good or bad cauH(i, on the wrong side ,6r 
the rij^ht, t* preaenty^n as imposing a manner 
as fair argument can exhibit, the strotagbr pr 
more plauaible'points in his client's behalf, 
without dzpressing an unCandid opinion. In 
n<^ case should he ever ekpi^s, as Ills opin- 
ion,, any thing but his opinion. To do so 
would not only *b^ inconsistent, with the pro- 
priety of his profession, but would sore^^ im- 
pair iiis inHuence, siibtrAct from hrs reputa- 
tion, and jendol it altogether uncertain wh^B 
he thinks what he says. ' ' * 

3d. Towards the eourt he should be respect- 
ful and modest, b\lt firm and candid; ahd he 
shoold 9ever endeavor to elude his own rcspdn- 
sibility, by attempting to thro^ it unjustly pn 
the court. This artificd is but tob comtnoD. 
It IS, however, not only disingenuous ^ but dis-j 
Creditable 'an4 disadvantagdoust' b^carusie it 
i» dishonorable, and tends to disparage the 
the cpuris of justice, in 'wbioh public confi 



gain, ia apt to seek gratification iu spoliation, 
fraud i^nd oppression, and is generally the 
companion oC a cold and calculating selfish- 
ness/irreconcilable with the moat attractive 
and useful of the personal, social and civic vir- 
tu(is, Avarice is also undigni4ed and unrea- 
sonable. , He, Whd is not content with a com- 
petence for , in4ependoace and rational enjoy- 
ment, has a morbid appetite which this world 
can never satiate*— because it craves to hoard 
and not- to enjoy, llorethan a competency ia 
not nf oessary for happiness, , and^ is biit sel- 
dom consistent with it. > . 

''Reason's whole ' pleasure; all the j^s of 

seftse, • 
Lie in three words— health, peace and compc- 

.tenee." • • n ^ 

And thebodk of hooka tells us)' that it is al- 
most impossible for a very rich mafi to reach, 
or, if he codld roach, to anjor heaven; because 
he is almost sure to be sordid, and to look on 
ephemeral, earthly' possessions, as his anm- 
'muni bofwm, or supreme good. It* is almost as 
'difficult for a rich man ever to become a great 
lawyer. • There are but few wifao can be stimu^ 
lated by ambition or taat^ alone, to encounter 
thd toil and vexation, the -sleepless nifhts and 
anxious days, which must be the pride of fo- 
rensic imitience. Adod he who desires that 
his last moments mi earth shall be gilded 
with a firm assurance that his chudrea, 
whom he has pledged as hostages to posteri- 
ty, shall be usefut and^ honorable in their 
aay, should not be soHeitous to lay up for 
them, more of this world's gqods, than barely 
enough to enable them to give to their mcMral 
and physical powers 'pr<^r means of employ- 
mei^t and development. Why then should 
wb court an empty and delusive shadow? 
Worse — an i^nis fatvu9^ that too often lures 
from the straight and open path of virtue and 
happiness? for we know how few there are, 
or ever have been, who dedicate Uieir surplus 
wealth to its only useful and proper end— be« 
nificencd. ( 

6th. But it is the duty of cvot man to en- 



ministration oftb^ laws. 

4th. In his iutercoUlse with hfs professiop- 
al brethren, he should be courteous, just, atid 
honorable, ^e should repudiate all dissimu- 
, lation and low cunning, and all tha'io coii^mon 
place and humiliating artifices of little minds, 
which constitute chicanery. He should de 



dence is indispensable to a satisfactory ad,^ >deaVor honestly to acquire and retain the 



mean's W a proper independence. Industry 
and economy are thdrefore social virtues — and 
the lawyer) as well as any other person, should 
bo paid adequately fbr his useful services. 
But this should be with him a secondaiy ob- 
ject. A proper administration of the laws, 
usefulness to his countrymen, and his own 



sire only an honorable victory; such asm^ fame, should 'be the prime and controlling 
be Web by fair tioaius l^id fkir arguments, if motived of his professional labors and ambi- 
he beat his antagonist by superior arguments {tioiU 



Tizdweroinr asbsim pkiv^bip 
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OoBcnrriiif . slU^^ttiitf in iU tmtb, nad 
diaDtDg it hfu^ appropriaU, w« cammtad to 
/our 9^ptQ\im^ cooAidinitiDii and abiding re- 
mi^inbrmDce, a aeotimcut of tlt« op^n*lMarted 
and jifted Burns: 

"To catch dame jr<»rtui)e'» f olden- srail*, 
Assiduous vait upon hfiT, 

And gathsr gcarbr STcry wilo 
That's jusUBed Dj honor. ^ ' 

But not to hiae it in a hedge^ 

• Kor foi" a train attendant, ' * 

Btit for the glorious pririleg« 
Of being ixnBpEJfDKrtr." 
* 7th. It ii> also ver^ It^ppiiact that you 
should be able to comtnunicato effeetaally 
what 70U Icnow* and feel. ' And to, possess 
this eminent laciTlty, it is riteessai7 tnatybu 
shoald understand and feel /our subject, and 
hare an articulate and 'Well-modulated voice, 
appropriate action and ra pare and felicitous 
style. No speilker can lie uhderstoodi who 
does not himself nuderstantl his iubject, n6r 
mal^a' others f^cl What he does not himself 
feel. Others will never be cnlfgh^ned by the 
mind of him who has no^Iighf/ofmored by 
the tongUQ of him whose 'own heart is un- 
moved. Eloquence is* the voice (^ trUtk and 
of natuto; It springs from the head and tUo 
heart~-« clear h^ad and a benovolent heart. 



are the living fountains, without which, ao Wondering, we hear, and fixed in detep sWx 



limpid stream of eloquence will • wer flow- 
Notningcan «}ppiy U^® wAiat of good thought» 
rightly felt. Th« stfunioer of Demosthenes 
and the wart '^f Oicaro can nercr help a tur- 
bid brain or a callous heart-^nor ean all the 
".9tnt9rtion$tf1h9 9fi>U'* enli^fht^n the head or 
moVe the heart without li«r "inspiration." 
But a good, manner and appropViatn stylo ju- 
part to good thoughts their truo gr«ce apd full 
effect, and are therefore important. 

Kvaryspeakotr's manper should be hist own. 
A natural manner is the only good one« The 
attHudes, eapressiona and iatonaUons of na- 
ture may be improved by judiqious art, but 
never by senile imitation. The voice, osno" 
Aially, may bo wonderfully improved in ais- 
tinctiicss, melody and power-^-*but with all^e 
improvement of which it may be susceptible, 
it a]^uld still be aatuiml. . Mimicry js un^ 
seemly and ridiculous, and nmny -a public 
speaker hsa bean Apoiled by attenkpti^ig' to 
follow some populi^r model.* 

Language, oetng the dresn of tboit^iit', should 
be chaste and appropriate. • The principal de- 



sic style is generally teo copieuK~<-aDd of most 
of our beat speakerti, the' remark applied, to 
Gibbon might with more propriety bi raade-^ 
"the thread of his verbosity is (sometimes) 
drawn out too iine^ for the staple* of his arg^* 
mejit." The ntyle fihould bo adapted to the 
subject and th» occasion, and should always be 
pure and clear. This is the only safe or uner- 
ring rule. A speaker should never bawl or 
scream. His iutonatiou should be regulated 



l^r^jlble pr uninteUigible; and it is always 
Very inmortant that It ahenld be distinet 
and auoible. Jilore words than ar| neciataiy 
to ezprefs the'^dea or emotion, jiiat aa it is in 
the haad of hdirt of ^e speaker, should not be 
emplo^od-^ ' 

*'¥Fords are lf]ie leavos, and where they miidi 
abound* . ' ^ 

Sound fruit or solid sense Is sdd&m fbund.'* 

» • ' 

The true orator ia neter arrogant, preaunp- 
^Moua, p4klantie or theatrical. Sloque^de is 
well personified by Homer in his delineation 
of the styla'Aadmaoner of Ulftfses: 

"When Atreus' son harangued the listenhrg 

train. 
Just was Ills sense, and his ezpressieftplatil; 
His words succinct, f^i full ll'tthout^a fault- 
Re spoke iw)" ipore than '.just thsr thing ^e 

thought. 
But when Ulyssee ro^eiu Chought profound) 
His modest eyes he fixed upon the eroand 
As Qoe unskilled, or dumb, he seemed tpetanci, 
Nor raised his ftead, ni^strAched his scepter- 

cd hand. 
But when bespeaks, ^hat locution flows,* 
Soft as the fi^es of descending snoit^, 
IPhe copious accents fall ^ith easy ait^ ' * 
Melting, they fall, and sink Int^ the h^rt. 



pnsd, 
Our %ars re/utethe censure of oor eyes.** 

tiere was nolbaniing or thundering — no n>- 
dundtknce — ^no affectatro^-^no visible artifice-^ 
no ^nnatu)«d drapery; but all was naked 
thought and f^e^ng, ^rcsente j in ch^te na- 
ture's simple 4ress. Such is eloquence, and 
such,. lb t^ great d^ee,^ Vras-that o^the great 
popular ^ator'of America — Patrick Henry — 
who, had h^ posd«tSsed the literary advatitagea 
ai'd habit<^ of feadi^\g with which som^ men 
have been blessed, woi/ld. doubtless*, have 
been tlic most pci'^ct uiodcsl 6/ huroei) elo- 
quence. 

Written or committed, speeclfes are danger^ 
ous things to lawyers'. Understand your sub- 
ject thoroHghly> and trust to the inspiration of 
thp momentr— nature will then' do more for you, 
as to mnn'ner, than all the elaborate prepara- 
tion of the closot. 

8th. But lliL* nature of forensic cuntreversy 
requires that lawyers should possess a pecu- 
liar kind and eminent degree, not only of 
knowledge and pcrsoasite elocution, ,but of 
dial^tiCal skiU. V\'e do not mean *.ho verbal 



fects in Wostem elocution, and especially at ,. . 

Uio bar, are verbosity and voeiforation-*-too s^phistr^ of the schools, nor that 'vulgar hahit 

many words, and too much noise. Ou^ foreii of wcalf and sl^eptical n\ind8,' of arfuiog ^ 



I 



lausiblT on the wrong as on the right side: 
ut WQ Hiludu to that faulty poseessed only 
by a gifted few, of preAqntmg the strongest 
iie&a in their utmost f^rce-— of exhibiting tiie 
whole truth iu itH fallc&t effalgcnce— or of 
throwing ovor it, when expedient, thd great- 
est obscuration. 

'Thucydides saia of Peridea, aa proof of his 
almitet superhuman power and a^terity of 
argumentatipn-T-^'when I have got bim down. 



by the sub^t and th^ natural volume of his heeriesoutheia not vanquished and fcrsiiMtrs 
voice, but in such mtusaer as not to be diaa- ^ntr^hoig H MUmi kkn," This WQsaetf til d*. 
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bater did not resort to the shallow artifices of 
the pedantic quibb^r described by Hudribas: 
Who could "ou either side dispute, 
Refute* change sides, aud still refute — " 
but his resources were those of a mind that 
could perceive moat clearly — a heart tha^ 
could leel most keenly-:— and a tongue that 
could speak most seductively ali that he saw, 
and thought, and fek» Common sense was 
his BSfigic wand. It was also Patrick Henry's 
great lever. Tills — ^the soul and end of all 
knowledge— cannot be acquired in tb^ closet, 
nor found in books. 1 1 is Instinctive and praov 
tical — the offspring of uaiive sagacity, and of 
an intelligent observaMon of things as they 
actually 'exist . Withoja t it, all othcff knowledge 
will be comparative^ useless^ and mav be easi- 
ly n^9applied and perverted. It is tne visual 
organ of the body of human knowledge, with- 
out, which, the mind is a labrynth without a 
clue, or, when fullest of speculative wjsdoQQ, is 
like shfi blind giant striking in the dark. 

Be carefut, iherefoi'e, gentlepien, to learn all 
that can be gleaned by ratioiud induction from 
all things that come within* the range of a reas- 
oning and discriminating observation. The 
rare knowledge that can be only thus acquired, 



growth, and many of the greatest lawyers 
who ever adarnea the profession, have en- 
countered and finally overcome years of ob- 
scurity', poverty and .dijKiouragement. But 
mark! Their season q£ trial was improved by 
unremitted study and ob&frvation. And here 
allow us to admonish you never to ask for -em- 
ployment, or hunt for clients, or underbid 
your competitors. N9 practice is more h^^- 
miliatiug, or can bo a more certain index of a 
destitutioi^of merit; and, in the end, if not at 
the beginning, it must operate > injuriously. 
''The cheap lawyer," like "the cheap mor- 
chant" -and "the dhcap doctor," is generally, 
when the whole truth is known, the least use- 
ful and the most costly. Instead of obtruding 
yourselves into business, or degrading your- 
selves by becoming th^ lowest bidders, prote 
yourselves worUiy of public patronage, and 
clients will hunt yau, and honorable. and just 
employment will becertain. 

•lith. Beware of the seductions of political 
life. Whenever the tumult of ther eomiiuB be* 
comes music to your ears, the grove of. Egeria 
will be deserted or too much aaglected. It ia 
difficult for practical law and pofitica— though 
twin-sisters — to live and labor tozether pros- 



will be necessary to ena^)le you to apply all <' porously in ope household, and under the sam« 



that you have aud know, mosif honorably to 
yourselves and u^^fullx to mankind. 

9th. A nuzzling pettifogger — suToa nk^ltea 
CRUPtDAM — is one oi the most contemptible and 
pestilent of human beings. A dishonest law- 
yer, of ingenious talents, is one of the most 
dangerous and terrible of tho whole animal 
kingdom; but an enlightened and virtuous 
jurist is a sentinel of liberty, a minister of jus- 
tice, a guardian of peace, on a lofty eminence, 
waving over the admiring muHituw; below and 
around him a pure white flag, bearing as its on- 
ly motto. Law and Li^ht, Protection and Bight. 
Such a lawyer is the triend of tho- honest poor 
-^the counsellor of the ignorant — the champi- 
on of the weak- -the aveu(;er of the wrong, and 
the advocate of right, public and private, f 

lOth. But, gentlemen, to become eminent and 
useful lawyers, you inust resolutely guard 
yourselves against two of tho besetting sins of 



your profession — ^pycmatuc^ di'^inction, and higher than party discipline, nor to feel any 



guardianship. A youiig lawyer, attending 
properly to his profession, cannot ba a vary 
useful or distinguished statesman; nor can 
such a statesman easily or conveniently ba a 
first rate practising lawyer. To become either 
useful or eminent as politicians, your time and 
taints should be chiefly dedicated to politi- 
cal study and. duty-^*«A a» to render a proper 
devotion to the law impossible— ^or to ba qnal* 
ified to earn politieal renown or do much pub- 
lic good, implies an extent of statistical, politi- 
cal And practical knowledge, which are the 
rare fruits of intense study, great talents, long 
service and matured experience. How insig^ 
nificant is the upstart and shallow quid nunc 
who knows nothing of politics but what he 
reads in partisan newspapers, or hears in the 
street, on tho stump or in the legislative hall. 
And how ineffably contemptible is the vulgar 
miscreant who, not desiring to kuow^anything 



political ambition 

You must be patient, constant and persever- 
ing. Professional ability and fame arc ripe 
fruits of toil and of time — the lucuhraiiones 
niffiniii annorum are not more than aufiicient 
for their -full maturity and grateful flavor. 

It is neither prudent iior ju^t to solicit more 
business than you can manage well; aud a 
junior apprenhct cAnnot well manage much. 
Too much will occasion abortions which may 
fix upon you a character which it ^ill be dif- 
ficult to chi^nge. It will be much more pro- 
pitious to your future forfeunc aud fame, that, 
in your initiative practice, you attend «sitis- 
factorily to a few cases, than negligently or 
unskillfuUy to many. You must not yield to 
despondency— whatever may be your difficul- 
ties or prospects, industry, perseverance aud 
fidelity will ensure ultimate success. The 
beat and moat enduring products are of slow 
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thing batter than party devotion, stiflee cou- 
dcieucc, prostitutes reason, and degrades his 
own nature to an approximation to t^at of the 
tiger or the Wolf, in sacrificing, with a blind 
servility and fanatical alacrity, justice, princi- 
ple, judgment, patriotism, and kinue^, as a 
{iiercenary offering to the rapacity of apolitical 
Juggernaut? ; 

To render valuable service or acquire hon- 
orskble fame as statesmen, you must think for 
yourselves, and act as you think, and all 
alone for the true welfare and glory of your 
common country. Aud all this wiU require 
probity, firmness, and intelligence of no com- 
mon cast. The subterranean path of the selfish 
politician is dark and devious, and full of per- 
il — the sword of Damocles hanging over every 
turn of its meandering coui-ae. And the mote 
open and elevated way of the honest atataa- 
man, though radiant axMi atraigfat, ia batct 
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with eorrodmg aiixietj, enyious obloquy and 
mortifyiDg disappointments. But few, verj 
few political m«n have enjoyed the triumph of 
usTaried sueoees, or hare, acquired honorable 
and enduring fame^-fewer ever reached the 

Seal of their hightest hopes— and fewer still 
ave been satisfied or content. Neither office 
nor civic honors can confer* solid happiness 
and lasting renown; and therefore, neither 
Bossesses anything fbr which, in itself or on 
its own account, it will erer be soilght or de- 
sired by a- wise and honorable man. When 
not bestowed as' the just reward of merit, but 
obtained by stealth or solicitation as the price 
of prostitution^ th^y &re but gilded ornaments 
which will glitter but for a short time in the 
eyes even <^ the ignorant or unprincipled, 
and can never serve as passports among hotf- 
est and enlightened men. No active politi 



seirility and vice. Truth and prc^ity* and 
tilents rightfully employed, must finiuly tri- 
umph over every combination of hypocrisy, 
meanness and ignorance. The straight pkth 
of!* light, and that alone, leads to true honor 
and renown . Never sacrifice judgment to pas- 
sion^ light to darkness, principle to interest, 
or your own dienity or conscience to the blind 
and ferocious idol 6f partisan faith and tXle- 
giance^ The soul of most organised political 
parties is selfishness— the end, dower and 
emolument in the hands of a few — the means, 
mock purity, counterfeit princfple», popular 
ezcitabilitT*, passion and ignorance. 

Look at democratic Greece, mobbcratio Rome, 
or republican Florence, or France, or Eng- 
lanp, or America — considot' aiicienttime&and 
moaera times — examine political parties of all 
times — and the truth just uttered will not be 



clan was ever a man of tranquil mind — no 'denied or doubted. The history of party un 
seeker of office was et«r lon^ contented — no i der the Brunswick Dyna<tty in England is but 
hyvei* of office, who delighted in reflected hon- ian epitqme of faction or selfish party every - 
or» was everboth wise aiid virtuous. Besides, Vhere. You 'recollect that after rultneV. 
political agffrandiseraent is so fascinating, and Wyndham and Sfaippen, leaders of the mal- 
Delitical amDiiiun so all-absorbing as j^^neral- ^ content whirrs,* the torics and the Jacobites, 
iy to produce tastes and habits unsuitable to crushed the Walpoleon party; they quarreled 



professional employments, and, but too often, 
uncongenial with the pure feelings of disin- 
terested friendship, and the Htill holier sympa- 
thies and lovelier charities of private and do- 
mestic life. And like him "whose Empire hus 
been lost in the ambition of uni vernal coii- 



forthc spoils, tinu Pultney himself, tne popu- 
lar oracle, like all selfish men in power, apoR- 
tatisecf and out-Walpoled WolpoJe himself, an 
soon as he reached the premiership— the ulti- 
mate prize of his long cnfsade against de- 
nounced nrlsWocracy and corruption. Such is 



quest," the man who attempts to become, ah | noisy vaunting patriotism — such is poor mortal- 
the same time, a g^reat lawyer and ^atet»man; i ity when pnncd wi4h vanity, pampered with 
is almtwt sure to lose both objects of his enter- flattery, or stultified by premafairc or unright- 
prise. It is as unreasonable as unjust to seek' eouM ambition. We are even indebted for 
political' or official preferment until we are | Paradise Lost to Milton's blindness, occasion - 

3ualifiedto be usofal, and to cam honorable cd by the prostitution of his great mind to the 
istinction. Do not then, young friends, enter partizau drudgery of scribbling with intcnst* 
the political arena, if ever, imtil you are prop- j devotion in favor of the sanctimonious and hy- 
erly matured, or ha\'« determined to dedicate pocritical Cremwell. And had he not written 
all, or the chief of your time, to the public 'himself 4)lind in the filthy Cause of personal 
aerriee* | politics, he might have been long since for- 

12th. But the talents of every citizen be- gotten or remembered with regret for talents 
lonr, in some measure, to his country^ and it ' per\'erted, and patriotism misguided. Gentle- 
is the du^ of every one to contribute to the; men, always he independent, and give your 
welfare of the cemmonwcalth. If, therefore, j own .reason full scope and fair play. Ii ever 
at any time, you should think that you may be i pin your faith on a politician's sleeVc, "Oum 
able to render valuable service in public life, ; P/atonf errare quam turn aliis rtdc •«itfire"-^ 



and should be prepared to surrender your pro 
fsflsion, or to make it only a sccondifrj^ object 
and occasional pursuit, wc would not dissuade 
you from yieldirig to a spontaneous call by 



is yot the practical maxim of loo many men 
who are entitled to be free. The autliority of 
a great or popular nj|me too often consecrates 
error and vice by confounding them with 



people. Honestly stek for truth and ju6tf< 
and never either do or utter that which your 
impartial and chlightcned mind may condemn. 



your countrjr into her public employment, i tnith and virtue. Never flatter or deceive the 
And should it be the fortune of any of you to 
be thus engaged, never forget your sjicrcd ob- 
ligations to truth, to patriotism, to hono^, and 

to justice. Remember that your own fame I Such a coulee of conduct will secure for you 
will, at laet, depend on your own integrity, ' public confidence and esteem, whatever may 
rectitude and talents; and 4hat no man ever | be your condition; audit will be almost sure 
acquired honorable and lasting influence to obtain for you, sooner or later, a just share 
without intrinsic and superior merit. If you | of the public patronage— but; in any event, it, 
wish to be truly useful — if you desire the sin- > and it alone, will console you with an approv- 
cere esteem of Virtuous and intelligent men — J ing conscience. And is it not better to live 



if you hope for posthumons remembrance ^nd 
gratitudd-*be sure never te court or seek a 
vulgar and ephemeral popularity* which is the 
idol of unreflecting ana unprincipled ambi- 
ti^^and is oarMied and won by duplicityi 



like Aristides or to die like Socrates, than to 
be an Alcibiades or a Cleon, hoisted on the 
shoulders of an insulted or deluded populace? 
Nothing but virtuous motives and useful deeds 
,will embalm your names in tlie gntefvl re- 
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mttttbraDce of honest men; iwcl an honest man 
would be ashamed of any other fame than 
honest fame. This alone is creditable — ^this 
alone useful — this alene will be pure and 
lastin{^. Not what» for the moment, maj be 
popular, but what is fight should be your 
purpose. Have ^e courage always to do 
righ(, and be afraid only of ioing wrong. 
Honorable ends by honorable meags — be this 
your motto— and then, if you fall, you fall a 
martyr to truth, and will be blessed. But if 
you should ever rise by unworthy or dishonest 
means, you will, at last, surely fall, and be 
cursed both in this world and in that which is 
to come. 

"Oh! is there not some chosen curse, 

Some hidden thunder in the stores of Heaven, 

Red with the uncommon wrath, 

To blast the wretch who owes 

His greatneas to his country's ruin." 

In political, as well as in' civil and social 
life, be justly tolerant. Every freeman has an 
eq^iial right to liberty of opinion and of con- 
^lence. There i« no real freedom when an 
honest man is denounced or disfranchised for 
an honest opinion. In describing a perfect 
democracy, Thucydiacs put into the mouth of 
Pericles, the following among other admira- 
ble suggestions — "Ifot-offended at any man for 
following his own humor, nor casting on any 
censure or sour looks — we converse freely with 
•ne another without fear of offence, fearing 
only to transgress against the publip.'' 

Bu!; whatever you may be, jon will be citi- 
zens of a country the most interesting, at a 
time the most eventful, and under institutions 
the most popular the world ever knew. The 
pilgrim fathers who planted the seeds of civil 
ana religious liberty — the revolutionary wor- 
thies who conquered tyranny, consolicfated the 
rights of man, and embalmed them in the af- 
fections of mankind — ^are all gone, ^nd we, too, 
of this generation, who have succeeded them, 
will soon pass away and leave to you, who are 
coming after ns, and are about to take our 
places, a land and a government blessed, as 
we trustf, by a benignant Almighty, as the 
abiding place of liberty and light for all gen- 
erations of men in all times to come. We 
have anxiously endeavored to assist you in 
making some useful preparation for the enjoy- 
raciits and the duties thatlie before ypu . ^fhe 
field is unlimited — the harvest is ripo — the 
precepts of Washington and the memory of the 
illustrious dead are fresh and full before you — 
the happiness of the living, your own desti- 
nies, and th« hopes of the unborn, re-it upon 
you as among the laborers of the dawning 
*day,^ and ifrife you to be in all things, and at 
all times, zealous, and actire, and true. In 
all the relations of life, important duties will 
devolve upon you — and in all, however hum- 
ble or circumscribed, you may be eminently 
and lastingly useful. Enlightened reason, 
perfect justice, and comprehensive patriotism 
and benevolence, should be yom* cardinal 
guides. Cultivate, to the utmost, all your mor< 
id faculties — ^this you owe to yourselves, to 



your fellow men, and to him who gave you, as 
a sacred trust, all you have. Do all the good 
you can to others by a sernpnlous attantion to 
all positive and negative obligations, person- 
al, social, andci^l; and never forget that jmi 
should always "do unto others as yon would, 
^-your places being changed— wish that they 
shuuld do unto you" — ^this is the golden ru^fe 
of philosophy as well as of religion. Cherish 
a rational love of your country, not only be- 
cause it is your country, but because it deserves 
^our love and support. But let your patriot- 
ism be not selfish or contracted, out benevo- 
lent and comprehensive — embracing your 
whole country in all its parts, and interests, 
and institutions, and with an intensity pro- 
portionate to the benefits it confers, and the 
moral ties which bind you to it. Encourage 
the diffusion of m6ral, religious and political 
truth, and countenance organized efforts tend- 
ing to promote the common welfare. Never 
encourage falsehood or vice, nor infect the 
morals, pervert the taste, nqr unhinge the 
principles of any rational being by conversa- 
tion or example either demorahzing or licen- 
tious. The ruin of one immortal mind could 
never be expiated by all the beneficence of a 
long and active lifetime. But, as ^e surest 
means of preserving every thing else most val- 
uable, strive, by all proper efforts, to maintain 
unpolluted the principles of constitutional lib- 
erty and equality, to uphold the authority pf 
law, and to strengthen the ligaments and in- 
crease the harmony of the If orth Ameriean 
Union. Thus you may be useful and honorad 
in your day, and inscribe your names- on the 
roll of virtuous and enduring Fame. And 
thus, truly, you will have lived to the honor of 
your race, and the glory of your age and coun- 
try. The ?ood a man does dies not with him; 
his example and his labors live and act long 
after he is dead. Remember Socrates, Cato, 
Newton, Sydney, Franklin, Washfngton, and 
Marshall— their deeds live after them, and 
will longlive to enlighten and bless mankind. 
We must here conclude. The suggestions 
now offered, though cursorily presented raptim 
« carptim, we beg you to eons jaer seriously and 
long remember. 

You will now go forth as the winds, to scat- 
ter over this great valley of the west seeds of 
knowledge which have been gathered under 
our auspices. Majr these take deep roots, and be 
watered and nourished until they shall grow, 
and fructify, and cover the land with a ncher 
moral foliae^e and a fragrance of more perfect 
liberty ana truth. Whatever may be your 
destiny, may you ever cherish fraternal sym- 
pathies for each other, and a filial remem- 
brance of your Alma-Mater. She will never 
cease tu feel a deep interest in all that con- 
cerns you, and in whatsoever you may do, or 
may be; and it will rejoice her to hear of your 
prosperit^r and honest fame. May she, like 
Vcrecinthia, be now and alway.s — * 

Felix prole viruni 
• • • • . • • 
Proud of her sens, she lifts her head on high, 
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Proud as the mighty mother of the sky^— 

And ma)r we too be allowed to hope that 
jou will not forget tjs, dot tieele^t our i>re7 
cepts. If we have contributed to your im- 
prevement, we «hall be happy to hail you as 
mmSf and to be lossr and kindly remembered; 
and when our eartmy course is finished, m'aj 
too, our cherished pupils and friends, still live 
to adorn, to sav#, and to bless our beloved 
country. 



Though— ^after our approaching separafion — 
we may not meet a^ain on earth, yet, as we are 
taught to believe it will not be lon^ until we 
shall be re-assembled at the bar of Almirhty 
God, to be severally judged for the deeds of 
our probationary pugrimsffe. M(iy the light 
of that d-ar, like a bright nxed star, guide us 
from the snares through which we'pas^ to the 
tomb, and cheer our hearts with a hope be- 
yond the grave. 



PRELEeTION. 



Lexington, Nov, 8, 1852. 

Dear. Sir: — The undersigned have been appointed a Committee on 
behalf of the meiTibers of the Law Olass of Transylvanik IJniversity, to 
request of yoa ?tcopy of your Introductory lecture, delivered on the 4th 
inst., for publication. ^ 

We hope you nmy find it convenient to comply with this request; as we 
believe that the lucid a*nd masterly exposition of the principles of the 
.American Constitution, to be fbund in that address, will have the tenden- 
cy to check the monstrous? doctrine* of nullification and secession, which 
threaten, ere long; unless firmly resisted by the- patriotic intelligence of 
the people, to undermine the fabric of our Government, and "to enfeeble 
.the sacred ties which noiv link together the various parts** of our beloved 
country. We have the honor to be, sir, with very high regard, your 
obedient servants, J. M. HARLAN, 

' ' • '. G. G, VEST, 

" V.H.LYNN, 

Hox. G£OR«B» Ro^ERTaoK*. Commiitec. 



' ' '^ Lexington, Nov. 12th, 1842. 

.Gcjitkmtn: — Absence- IVoni home has delayed an answer to your kind 
note, requesting a copy of Hiy Introducton* Lecture for publication. 

If the deliberate perusal of it in pHntj^hafl help td impress you with right 
conceptions of the .radical principle of tlie Constitution of the United 
Statet?, and of the extent <A the powers of the Government it established, 
the Lecture Avili havi^ eiTccted as much gopd as I could expect. It was in- 
tended for you aloiie. and, if its publicity shall extend its influence beyond 
the Lecture Room, and tend, in any degree, to arrest the progress of per- 
nicious errors, and to prevent the unhingement of the Government of our 
model Union, I shall be more than compensated for my effort, through 
you, to <;ontnbute to save and exalt the great work o1l the Washingtons, 
andMadisons, and Hamiltops,andMarshalls of America. 

In compliance with your request, therefore, I commit the Address to 
your discretion, to be disposed of as you deem best. 

Yours, respectfully, ^ . 

G. ROBERTSON. 



ADDBiSSS. 



WuKN the Federal Convention of 1787 de*j and plvilosophy tlii^t, when power i& granted 
tcrroincd to substitfute a oonetitntion for a to an a^ent to do a designated thing, or a trust 
kagtte, a National Govemmci/t operating su' 
premvlj on the people of all the States, instead 



of a coofedemtion among the States as polit- 
ical sArcrcigns — the character and scope of the 
powers which the sovereignty of the Union 
should possess, presented a <][uestiou of the 
grayest consideration. The bbject of the con- 
templated Qoveniment was the' union of* the 
people and the States; shid the end of -'such 
union was undivided nationality abroad; and 
peace, justice, and security, as to all interna- 
tional interests and righttft at home. Conse- 
quently^ as experience- bad demonstrate the 
necessity gf a supreme popular Oovermnent, 
constructed by and responsible to the people 
Xii all the States, for effecting the dcsireaendij, 
wisdom and patriotism concurred in making 
the authjority of that Government co-extensive 
with ^1 international concerns. History, Phi- 
losophy, and the* Teprcsentatire principle em- 
balmea in the Declaration of Independence, 
all united in defining this as the truQ con8er\'- 
ative boundary between the Governments of 
the several States, and the comprehensive 
Government of the United States. Commcm 
interests should be protected by common, coun- 
sels. No one of the States should possess any 
arbitrary control over affairs involving the lib- 
erty, peace, or property of the people of all 
the States. Whatever affects the rights of the 
people of all the States^ or of more States th&n 
one, ought to be upder the ^lardiau care of 
their common Government. As to all interna- 
tional concerns abroad; we have, and should 
have, but one Govemnicnt, and but one Na- 
tion—that of "the United States." And as to 
all domestic concerns, in which the people of 
the Union have' a common interest, there 
shonl^ be, and is, but one Government — that 
of the Union. tSuch powers as '^evc essential 
to that Government, were taken by the people, 
.from their State Governments, and delegated 
to the National Govcrnmopt, which, being thus 
derivative, possesses yo j>ower except what 
has been given to it by the provisions of the 
constitution. And to avoid, as far as possible, 
collisions between the State*; and General Gov- 
ernment, as to their respective jurisdictions, 
tlie national constitution clap.sifiea and enu- 
merates the general powers deemed esse^itial to 
enable Uie latter to fultil the great trust of 
maintaining harmony, peace, and justice, 
throughout the lijnitsof tne Union. J6ut the 
most eligible means of effecting t^e ends of 
the enumerated powers bein^ jVarious, and of- 
teo changeful in their adaptations, they neither 
were, nor could have been specified. It is an 
undeiiiabto priaciple of b«th jurifiprudence 



is confided to perform a defined duty, all the 
accustomed or ntting,mefin8 of doing the thing, 
or executing the purpose of i}ie trust, and 
which the constituent, before delegating the 
power or imposing the tru^t, might have em- 
ployed,fbr th6 same object, are sLbiv dielegated 
to tlie repretentative orgaji, exceptifig ^nly so 
far as the character of authority shall have 
C[ualificd or restricted them. But lest this ax- 
iomatic truth might be sometimes questioned, 
in its application to the constitution of the Uni- 
ted States — -^hich recites the self-evident fact, 
that the Goverment constructed by it, shall 
exercise no power not dclej^ated in it— -tlte 
principle' of implied orjesulting; powers just 
suggested, was expresslj^ rccogniEcd by the de- 
claratimi that, in addition to the enumerated 
powers. Congress should possess aU other pow- 
ers, "necessary and proper," for carrying thttn 
into full and complete effect. Without that 
prudent re^gpition, the existence of construc- 
tive powers would have been unquestionaUe, 
and their scope would havd been as compre- 
hensive, and the test for defining it as clear, 
as now. Implied power is only the right to 
employ appropriate and unprohibited means 
for fumlling the ends of the express powers. 
Is the thing dou« or proposed under the claim 
'of constructive authority, a mean to an end of 
any express pewer — is it expressly forbidden * 
by the constitutipn, or is it inconsistent with 
its genius or any of its principles? 

lliis is the true and only constifititional 
touchstone of implied power. It is sufficiently 
obvioiw, and can but seldom be of difficult or 
doubtful application, by the candid and intel- 
ligent mind, enquiring only for the truth. 

If there be nb express grant 'of power to 
Congre$is to enact a statute for a ^>ecific pur- 
pose^the question of its'toastitutionality will 
depend, Ist, on whetha* there be any expres.s 
power, the end of which miiy be accomplished 
or facilitated by such legislative provision-i- 
aiid2d, on whether the prescribed measure be 
interdicted by tiie constitution. The constitu- 
tionUl declaration that Congress shall possess 
all power "necessary and pfoper'* forcairying 
into effect the express powers spiecifically del- 
egated, is uotrentrictive ff the universal prin- 
ciple, that a grant of express power to do a 
thing carries with it authority to employ any 
unprohibited m^an for executing the grant in 
a ndanner consistent with the obiect for which 
the poW€?r was delegated. "Necessary," with- 
out qualification, does not mean that whi(Ui is 
indispensable. As it is not a technical term, 
it must be construed according to the popular 
use and import of it, Its ordinary adjectiTe 
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accoptatiou is Bjnonimoas with a mcDui effect- 
uating or tendi-og^to effectuate an epd. Wh'en 
a certain end is to be accomplished hf means, 
some effectual oi* appropriate mean to the end 
n, of course, necessary. For effecting roost 
ends of the express powers in the constitution, 
the efficient means are various and multifotm; 
no one of which, more thaq another, can be 
deemed indispensable. Which should bo pre-' 
ferred, aa best adapted to the end, is a ques- 
tion dpnoeming which equally enlightened 
minds may differ; and, consequently, sound 
discretiqn will make the selection. Those who 
do not concur in that choice, have no fight to 
say that the act is uncopstitutional, merely 
because, in their opinion, or according to their 
taste, somQ other mean would have been more 
appropriate or expedi.ent. The degree of rela- 
tive adaptation is a matter of policy, not of 
power. Any mean that relates td the end of 
any one of the enumerated powers, is as con- 
stitutional as aii^ other mes^ to the same end, 
if it be not prohibited. Of alt such Aieaus no 
one can be deemed more necessary than an- 
other. The constitutionality or unconstitu- 
tionality of any onq.of them; cannot depend 
upon the uncertain and controverted opinion 
oi its opiimiim, Whith involves, the questfon of 
expedieaoy, not of power, ^ut, among all 
the various unprohibited means which retate to 
the end of an express power, the majority have 
a right to choDse that which it deems best 
adapted to the fulfilment of the purpose of 
delegating that power. The power to do <a 
thing, does not depend on the policy or cf^pc- 
dieney of the thing. A particular epocief of 
legislation by Congress, might operate very 
beneficently on the general welfare. Yet, un- 
less there is either an express po't^cr to uoi' it 
or it has relation to> some such' power and will 
tend to effectuate the end of it; the constitu- 
tion would not sanction it. f^r example, it 
might be usefdl to haVe one uniform national 
law regalatinjp the obtigation of contracts, or 
the transfer of title to land by inheritance, con- 
veyanee or devise. But all these matters are 
local: and, as none of them, ad means, relate to 
the end of any of the enumerated powers giv- 
eji to Congfess, eveiy such act would be imcon- 
atitntional and void. So, on the other hand, 
the impolicjr of ati act does not prove that it i;^ 
nncoustitutional. A subtreasury may not be 
the most suitable ctr politic mode of executing 
the express power of taking eare of aad trans- 
mitting the national treasure; it may, tliei*eforc, 
be inexpedient or impolitic. Keverthelcsn, it 
may be clearly constitutional, because) as a 
mean having air obvious relation to the end of 
an express poTieer, it may execute the tntst, tho\ 
not perhaps in the best possible manner. This 
is equally true, even as to the express powers. 
Congrens might happen to declare an unjust 
or impolitic war. The express power to dc- 
claie war is limited only by the discretion of 
Congress. War is one mode of effecting na- 
tional security and jiistice,*— other modes may 
happen to be more expedient for attaining the 
smne object,^n such k case wat would be in- 
•iptdient. But still it would be undoubtedly 



constitutional. So, for fulfilling the end of the 
express power, "to establish post offices and 
post roads/' it imght be more expedient and 
economical to have the mails carried at the ex- 
pense of the General ttoveriiment, by its offi- 
cial agent8> for compensation fixed by law-— 
But this would not show that the more expen- 
sive and irregular mode of having it 'trans- 
ported by contract, as a job, is unconstitu- 
tional. * , 

The same distinction between expedienoy 
and power applies, with equal clearness and 
force, to the class of.^ resulting, or implied 
{>owers, The express power to regulate for- 
eign commerce, canies with it the incidental 
power to improve our bays and harbors, and 
erect Ught-hpiises, to give facility and securi- 
ty to commercial navigation and intercourse. 
Ne Buch itaprovenient is indispensably neces- 
sary; bvft every one that l^is ever been made 
may be useful, has relation to an express pow- 
er« and tends to subserve its great objects. 
There ave various modes which might all tend 
to the same result,— each of them is within the 
constitutional discretion of Goneness, and 
efteh, therefore, though it may not bathe best, 
is Qonstltutional. A break water, costing mil- 
lions of duLlars-, may turn out to be compara- 
tively useless for the protective purpose f^ 
which it shall have oeen coobtructed--«nd 
might not be expedient therefore — ^but, as it 
relates to the power to regulate commerce,- and 
was made, to proQiote it, the implied power to 
make it is utiquestiouable, even though it waa 
neither indispensably necessary, npr even ex* 
pedient. 

If there be no implied power to do anything 
\A the execution of an express power, without 
doing which the object of the express power 
could not be fulfilled, then there can be no such 
thing as hnplW power; for if any of the vari- 
ous means for effectiu? the same end be not 
constitutional, because the end could be accom- 
plished in some other mode, no one of the 
adaptable means can be constitutional, ^be- 
cause no one of them can be indispensable, 
while there in another which can sprto the 
same purpose. The cxpedienta for executing 
the trust of an express power, may be as vari- 
ous as the letters of the alphabet. If the plan 
of A be not Constitutional, merely becausei B*8 
will fffect the same object, and tucrefore A's is 
not indispensable; then, for the same reason^ 
neither B .s nor that ot any other, can be con- 
stitutional. And, consequently, there could 
be no incidental power in any case except the 
non-existcnb'and unimaginal[>le one, in which 
there i%» but one mean for effecting the end ef 
an expcess grant of power. Adaptation of un- 
prohioited means to cuds of express powers, 
IS the true and only test for determining wheth- 
er an act not expressly authorised is necessary 
for -effectuating one of fhe enumerated powers. 
The comparative degree of adaptation affects 
the policy only. And this is not only 
self-evident, but has been illustrated by 
the history of Congressional legislation ever 
since the inauguration of the Federal Constl- 
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tutiuoi and confirmed by univerflal acquies- 
cence and authority. 

Before there can be implied power to do a 
thing; it rouat liot only 'be in the cpnstltution- 
al sense "neceBtary," but also^'proper;" xrhich 
means, not that it shall be expedient, but ap- 
propriate merely, or in othef words, suitable to 
the end, and not repugnant to the princij^cs of 
the constitution; for that which is prohibited 
by the letter, or is incompatible vith the spirit 
of the eonstitutioii, cannot be ''proper." And 
this, toe, is well settled by histoij and author- 
ity, popular, legislative, and judicial. 

The test thus defined for determining the ex-- 
istence and limits <^ implied power, cannot be 
objected to as either too raguo or too latitudi- 
nary. One more certain otproperly reBtrictc(^ 
conld not be substituted. He who disoliiPdS it, 
is at sea without compass or rudder.- He can 
haTe no criterion of construction, but an arbi- 
trary and rary in g diseretionPgoyemedottly by 
his passions, or his changing opinions of ex- 
pedien<^; and wi^ somc^sies assume powers 
tihat do not exist, and at other times repudiate 
those ihat de> l^ his hands the constitution 
will be& protean puppet of party or of times; 
and that which, until authontatiyeiy changed, 
must be, under alb circumstanees, one and the 
sam^, will lose itar uniformity and identity, 
and change with pdi<;y, interest, or the ther- 
mometer of popular feeling. The histoiy 6f 
the Bank of the United States affords an oppo- 
site illustration. Men and parties hare often 
changed concerning the constitutionality of 
such ft l^iscal Institution. Ev^c'n Mr. Maaieon 
and Mr. C/«3f denounced it as uneonstitutional 
in 1811, ana advocated it as constitutional in 
1816. Each of them had applied to it the va- 
rying and delusivo test of ex^dicncy. They 
thought it impolitic in 1811 » polity^ lu 1816. 
It would have oeen perfectly consistent, there- 
fore, ibr each of them to have opposed the char- 
ter at the first of these periods, and to have 
beeEi for it at the last. But, if it had been un- 
constitutional at any time,'it could never have 
beeome constitutional without a Qhange of the 
constitution. Until some such change of it, all 
its powers, express and implied, mu^t be pre> 
cisely the same at all times and undci* all cir- 
cumstances. Time and eircumstance may, 
and often do, changp the policy of exercising 
certain powers, or of doing it in the same 
mode; but they can never give power not 
granted by the constitution, nor cither abro- 
£Bte or change that which was once conferred 
by it.' The test we have defined as tlie true 
one will preserve the consistency and uniform- 
ity of the constitution — any other will make it 
clay in the hands of the Potter. 

The stability and efficacy of the CouHtitution 
require that ft should be uniform in ijA char- 
acter and opei'atiouj and, consequently, it 
should be always construed by a fixed test as 
certain as the magnet. For want of such a 
test, 6r because it was neither carefully nor 
uniformly applied, the corstitution has been 
made to assume difierent and' inconsistent 
characters at different times, and under the 
controlling influence^ not only of different men 



and parties, but of tlie sam^ men ai^d the 
same paiiies, at different times and ou differ- 
ent occasions. This is a deplorable truth; and 
persistence in a procedure so fiuctuatln^ and 
liable to abuse, will afford an augury of disso-. 
lution and anarchy, or of despotism and cen- 
tralism) at u6 veiy distant day. It would, 
sopucrnr later, inevitably unhinge the consti- 
tution, and make it the sport of ambition, lo- 
cal or national. The true test, honestly and 
faithfully applied, would restore the (^onstitu- 
tidh to its original purity, simplicity, harm-, 
lessuess, fuid benificencc. And tnen we should 
have up move nullifying States, or mis-s^led 
** States rights'* parties/— oio more "stjict coiv 
structipn," oi: "latitudinary construction,'* — no 
more vibrations from centralization to.dissplu- 
tion, from a Kational Government of the peo- 
ple, to a couff deration of State sovereignties 
claiming coustitUtional supremacy. But har- 
mony and security would pervade a union ho- 
mogenioub and steadfast m fundamei^tal poli- 
tics. The self -styled "strict . constitutionist," 
and the falsely styled "States-rights'/ politi- 
cians, moul^ the congiititution to suit the occa- 
sion and thc^r immediate purpose. Sometimes 
excessive power is.concraeato a patronizing 
party President, and,at otiher limes, almost all 
power is denied to axi incumbent of a different 
cast-^and sometimes 'is denied . to Congress 
any implied power which is 'not indispensa- 
bly necessary,- and at qther times, power ifi 
claimed to do whatever is desired, or deemed 
beneficial or expedient, '^tnct construction*' 
its jtself vexatiously indetcnninate and flexible. 
It has no settled land mark; nor is it governed 
by any fixed principle of uniform and certain 
application. If its principle be, that no pow- 
er bjslongs to the General Government, except 
what has been expressly 'granted, it is radical- 
ly absurd, and is falsi^ed by the express de- 
claratiou of the constitution itself, and by un- 
varied legislative action api judicial sanction, 
ever ^pce the adoption of it. If its principle 
be, that there is no implied power which is not 
indispensably necessary for fulfilling the ob- 
ject of sonic express power, it is equally ab- 
burd, has been exploded by the same authovi' 
tics, and, if let alone^ would result in «oicide. 
An(), if its principle be, that there is no im- 
plied power, except that which operates a& a 
mean to the end of some express power, then 
the strict constructionist concurs in theory with 
the moFt orthodox class of American jurists and 
statesmen. Bqt "plain,'* "<;Zear,""oii)r(»ti«'* — 
all have degrees; and what may he quite obvi- 
ous to one niii>d, may be altogether invisible to 
another. This, therefore, is too vague and va- 
riable for constitutional certainty — and needs 
the polarity of some principle more fixed and 
infallible, — and that is tlie one we have al- 
ready defined as the only true and safe guide; 
and which has hitherto been recognized by all 
the public authorities of the Union. 

Tnere is, therefore» nothing consistent, or 
^aintkjuablc, in the distinctive appellative, 
"strict cdhstructionist." And there is just as 
little in that of "States-Kights" party or doc- 
trine which, not only urges the same vagary 
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of *^stri6t construction," but goes to the des- 
tructive extremity of claiming for e'ac^ 'State 
of the Union 'political supremacy, and of de- 
nying to the authorities and layvs of that Union 
ultimate and p'ritctical sovereignty. This funda- 
mental heresy, which had been considered as 
long dead or banished, was revived under the 
auspices of John C. Cftlhoun, during the ad- 
ministration of President Jackson, whose im- 
mortal proclamation in 1*832, denounced it as 
treason. Its only basis is the monstrous as- 
sumption that the' Pcderal Constitution was 
made by the States in their political capacities, 
and not by tlie people in the same capacities in 
which they made their respective State Con- 
stitufions — that, though it declares itself to be 
thfe supreme l(iw of the land, and although tbe 
people, 'whd made it, e^ablished by it a tribu- 
nal for deciding, In the last resort, on its con- 
struction and application, yet, nevertheless, ^t 
is a mere league, like the superceded articles 
of Confederation, b.etsveen sovereign States, 
Cftch of \thich h^ a constitutional right to dis- 
sent from the n^^tional .authoritiesi to 'decide 
for itself, and to "nullify*' wjthi'n its borders, 
any act w^iich it may choose to consider un- 
constitutional. The pivot of this nullifying 
j)latfojin is the radical error that each of tlio 
States in the Union still rctains^in the ulti- 
mate sense, under the Federal Constftution, 
uncontrollable sovereignty — or, inotJier words, 
th^t the constitution is a mere confederation, 
and is not an organic law intended to operate, 
and with povrer, ty enforce its operation on 
every citizen of every State, i\s a national and 
supreme law of all and for all— ^''any provision 
in any. State law, or State Constitution to the 
contrary, notwithstanding." If this be the 
tnic thcofy of the Constitution, each State 
l)€ing, on that hy^otliesis, an indcpenclcnt sov- 
ereignty, each must, as an essential element pf 
all. such sovereignty, poesesg the acknowledged 
right to decide for itself as to its own power, 
and, ' consequently, as to the validity of adl 
acts passed by Congress, and also as to the 
correctness and effects of aJil the decisions 
rendered by the judicial organ of the Union, 
the Supreme Court of the Unitecl States; and, 
M a necessary consoquence, each State would 
also possess the constitutional right to secede, 
whenever it might choose to abandon the 
Union. But, if the people of each Stdte, in 
their own odginal right, are parties tQ the 
Constitntion of the U'nitcJd States, and' by it 
organized a National Goveitiment, sapreme 
over all for- all national purposes, then it is 
equally true and undeniable that the eompre- 
httnsive General GoTemment tlius constituted, 
must be the highest '«oyereign, abd possess, as 
an obytous and inevitable consequence, the 
authority to decide as to its own sovereigrlty, 
and the political power to uphold that sov- 
ereignty, find enforce its own acts and its own 
deeisions; and, consequently, no citizen, nor 
any class oT-ntunfaer of citizens, whether of one 
State or of different States, can constitutionally 
3« 



exercise a right to overrule, or resist, by force, 
the acts of the General Gorenunent, ratified 
end, ct)iifirmed by the people of the United 
States through their judiciary". The ri^t to 
decide as to its oyrn constitutional power Is an 
inherenlr and indispensable attribute of all 
national sovereignty* 

The provisions of the Constitation of the 
United States-^and its styles—and its^dedara- 
tiODfl — and its objectfr-«-and its hietozy^ and 
invariable 'exposition, and operation,- ever 
since tiie adoption of it' prove^ beyond contro- 
versy or doubt, that it derived its esqistence 
and authority from the people wlio made or 
became parties to it, just as they made or be- 
eaiDC' parties to their several State oonstita- 
■tions — that, in purpose and efieet, it' constitu- 
ted a snpretiie National Goversment for alltlie 
people, tCad above all tbe States — that it is a 
fundamental law, and like all <n^aaic law, 
cannot be rightfdlly resisted or oreArnled by 
any party, to it as long as irsluiU continn^- to 
exist; and that, conseqnently, it has, and most 
have, the political right and power to knaintaia 
its own existence and enforce its own anthority. 
'A single State cannot be practically- a sover- 
eign for local purposes, if any portion of its 
citizens' have theconsitutional right to oveirale 
or resist ite organised power or judicial au- 
thority. Nor, fpr the same reason^ and fully 
in the same sense, can'^the United States be 
practically ^sovereign for national pwrpQses, 
unless the General Government has the right 
to determine all questions involving i£s own 
sovereign^, and the power to uphold it. 

When the .constitution was undec considera- 
tion for adoption, a. minority advocated' a 
league or confederation— 4he, majority, with 
WAI^HINGTON at their head, feeUng the 
absolute necessity of a 8U{M?eme ]t<.ational Gov- 
ernment with powers co-extenaive with tke in- 
terests and purposes of Union, prevailed and 
established such & Government. Kr.'Jeffer- 
s6n was oiie of that minority, and> for years 
after the ratification of. the constitution by the 
people of the States, endeavored to.constjrue it 
as a compact of confederation among sov- 
.ereigns. -Being looked to as their leader, by 
the party opposed to Fresident Jojin Adamii, 
and denouneing, ab unconstitutiitHiai the alien 
and sedition laws just then enacts by Con- 
gress, Mr. Jeffei^n wrote ajud sent to John 
Breckinridge the resohitioni . of '<98,'Mvhich 
were adopted by the Kentucky Legislature. 
The first of these resolatiens,' after characteri- 
zing our charter of Ujdion as ^ '^compact under 
the style and title of a Constitution . pf the 
United States," proceeds to declare "that, to 
this compact each State, acceded as a State, 
and as an integral party; its co- States forming, 
as to itself, the other party; that the Govern- 
ment created by tiiis compact was not made 
the exclusive or final judge of the extent of 
the pewers delegated to itself; since that 
would have made its djiscretion, and not the 
! constitution, the measure of its powers; but 
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th*t, M iu all otlicr CAsof of compact between 
parties having no common judge, eaeli partj 
have an equal right to judge for itself, as well 
of infractions as of the mode and measures of 
redreu." 

And by tlie second of those resolutions it 
was resolved — **That the constitution of the 
United States having delegated to Congresn a 
power to punish treason, counterfeiting the se- 
curities andVurrent coin of the United States, 
piracies anJ felonies committed on the high 
s^aa, and offences against the laws of nations, 
and no other crimes wlurtever, and it being true, 
as a general principle, and one of the ainend- 
ments to the eonstitntion having also declared 
''that the powers net delegated to the U. States 
by the eonstitntion, nor prohibited by k to the 
States, are reserved to the States respectively, 
or Ihe people;" thereibre, also, the same act of 
OongNSS passed on the 14th of July,' 1796, 
and entitled "an act in addition to the act en- 
titled an act ^r the punishment of certain 
crimes against the Uniti^d States;" as also the 
act passed by them on the S7th of June, 1 798, 
^titled ''an act to punish ftrauds conunitted on 
tli4 Bank of the United States;" and all other 
of their acts which assume to ereate, define, or 
^mntsh crimes other than those enumerated in 
the Constitution, are altogether void, and of 
no Ibrce^ and, tlukt the power to create, define, 
and punishr other crimes, is ijfsserved, and of 
right i^ypettainsx lolely and exclusively, to the 
respective States, each within its own terri- 
tory." 

These resolutions of '98 were transmitted to 
other States for their concurrence; but most of 
those State repudiated them as radically wrong. 
Mr. Jeffersoni in that dilemna, wrote the reso- 
lutions of '99, endorsing tiiose of '9^, and pre- 
scribing a specMe mode of enforcing, by a mal- 
eontent State, its imputed sovereignty, in these 
words: "The principle and construction eon 



to be a palpable error — ^a total misconception 
of the provisions, the objects, and the suprem- 
acy of t)iat constitution^ But the same false 
principle is the pivot and only support of the 
exploded doctrine, of nullification; and Mr. 
Calhoun su understood; his platform was that 
of the resolutions of '98, and hetelied on them 
an his authority. The resolutions of '99 re- 
afiirm those of '98, and the author 6f both 
points out in the latter the remedy, for the 
right asserted in. the firat, of a tingle State to 
judge for itself, and prcvept, within its limits, 
the enforcement of an act of Congress which a 
majority of its citizens should deem authorised 
by the <:onRtitution. And in announcing that 
remedy, ''nullification" is, for the first time, 
ascd. From this source, Mr. Calhbun borrowed 
the principle aUd the term. There can be no 
other rational construction of t^e resolutions of 
'98, than that given to them 'by Mr. Calhoun 
and by their author. If their principle be true, 
a right to nullify, as asserted in the resolutions 
of '99, must be admitted to be undeniable — 
and that it is a eoMttlutioi^U right, according 
to that principle,- could not be doubted. If 
that principle be true, ^here is no General 
Government or national institution with au- 
thority to* govern — there is no national consti- 
tution;, for a constituti9u is a supreme taw, and 
a law cannot be supreme, which the enacting 
authority has neither right norpower to enforce 
against all popular opposition. The sugges- 
tioil in the fir^t of the resolutions of j'9S, that 
the excldsfve or final right in the General 
Government to judge of its own powers land 
the constitutionality of its own acts, would 
make its discretion, and not the constitution, 
t)ie measure of its authority, is, with all proper 
respect, worse than puerile — it is suicidal. 
There can be no supremacy of law or govern- 
ment without such a right. In a contest be- 
tween a State and any ^portion of its own citi- 
zens as to the constitutionality of any of its 



lr?!J Ai^ "T^'^ ""^ ^"^ l^^ LegifUtures, lepslative acts, has not the State, tiirough it. 
that the General Governmetit is the exolusive judician, the uhdoubted, exclusive, and final 
Judge of the extentoftiie powers delegated ''poiiticaf right to decide? No government 

!J '>. I^L"""^]"!!!^ **T "^ despotism, sln^el^ould exist without that right-~it is the ulti- 
the diseretioii of those who admmister the gov- 
ernment, and not the constitution, would be 
the measure of their powers — that the several 
States who formed tlwt instrument, being sov- 
ereign and independent, have the unquestion- 
able right to judge of its infraction, and that a 
NtJtiLIFICATION, by those sovereignties, of 
all unauthorised acts done under color of that 
instrument, is the rightiul remedy." 

The principle of tiie first of the resolutions I *^« constitution, the people of aU the Sutes 
of '98 is, that the States of the Union retain !*«"*^."'»*'^®'^?'^ national supreme court 
all tiieir original sovereignty— that tiie consti- 1 -~*PP®"*]*^ ^l ^^«'^ *«^^' '^^^^ ™ ^^" 
tution of the United States is only a compact »"»« »nd for th«m, and responsible to tiiem- 
or league between them as sovereigns— that *?*^^j,^' '^ all cases mvolvmg the powera of 
there is no common judge over them-and the General Govetnmcnt, constitute tiie final 
that, consequently, each State has a censftf u- ] ^^^^"^ ^^ *^»« constitution and the law. With- 
tional right to judge for itself, in the Ust re^\o^t same wchrunam^iitBX provision for ad- 
sort, of the validity of all the acts of the Gen- iJ"^'*?? f." coUwionaof power or questions of 
«ralGovetnmcnt. This must now be admitted ' ^"****'*^'^"*^ "K^^' national uniformity, and 



right- 
mate object of ail constitutional government. 

The constitution declares that it shall be the 
supreme law over all the States and all die 
people; and it organizes a national court for all 
the States and all the people, as the final ar- 
biter of all contests concerning that constitu- 
tion, and vests it with final and conclusive 
jurisdiction of all such questions. In adopting 
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union, could not be maintained. And if men 
will call the constitution *'a com|>act," still this 
prorision is a cardinal part of it, and was adopt- 
ed to prevent nullification. 

The great object of the FederAfl Convention 
of 1787, was, as already intimated, to trans- 
form thd confederation into a National Gov- 
•raratnt vested with supreme national powets, 
co-«rxtensive with national interests, and -so 
organized as to be able to enforce its authority, 
and maintain the supremacy and Ytnifomiity of 
itf constitution throughout tlie Union. 

Mr. Madison, one of th6 chief architects of 
that temple of liberty, after alluding to the 
fact that, while local power was left with Hie 
States, All national power had been transferred 
tp the General Government, said: *^Nor is the 
Govemtnent of the United States created by 
the constitution, less a Govenunent in tlie strict 
sense of the term, witliin the sphere of its pow- 
ers, than the- governments created by the con- 
stitution of the States arc within their several 
spheres. It is, like thcm„ organized into Leg- 
islatiTe, Executive and Judician- departments. 
It operates, like them, directly on persons and 
things. And, lik.e them, it Das at command, a 
physical force for executing the powers com- 
mitted to it." 

"Between these different constitutional gov- 
ernments, the one operating in all the States, 
the others operivting separately in each, with 
the aggregate powers of 'govei;nnient diyided 
between them, it could nol escape attention 
that controversies would arise concerning the 
boundaries of jurisdiction, and that some pro>- 
vision ought to be made for such occurrences. 
A political system that doc« not provide for a 
peaceable anil autlioritative termination of oc- 
cnrring eontrererfties, would not be more than 
the shadow of a govemment-^the object and 
•nd of real- government being the substitution 
of taw and onler, for tmccrtainty, confusiotn, 
and violence. IJiat to have left a final decis- 
ion, in such cases, to each of the States, could 
not fail to make the constitution and laws of 
thfc United States different in different States, 
was obvious; and not less obvious that this 
diversity of independent decisions must alto- 
jjcther distract the government of the Union, 
and speedily put an end to the Union itself. 
A uniform authority of the laws in itself a vi- 
T.vL principle. Sumo of the most important 
laws oonid not be partially executed. They 
must be executed hi all the States, or they 
could be duly executed in none. An impost 
or an excise, for example, if not in force in 
&ome States, would be defeated in others. It 
is x^ell known that thin was among the lessons 
of experience which had a primary influonoe 
in bringing about the existing oonstitution." 

"The constitution, for its safe and sncc^ss- 
ful operation, has expressly declared, on the 
one hand, 

I St. "lliat the constitution and the laws 



made under tlie authority of the United States, 
shall be the supreme law of the land." 

2nd. "That the Judges of every State shall 
be bound thereby, any thing in the cofutitutUm 
or law8 of any State, to tlie contrary, not- 
withstanding." 

3d. That the judicial power of the United 
States shall extend to mU <^ase& in law and 
equity a^sing under the constitution, the laws 
of the United States, and treaties made under 
their authority, &c." 

"On the other hand, aft a security of the 
rights and powers of the States in their indi- 
vidual capacities, against an undue preponder- 
ance of the powers granted to the government 
over them in their united capacity^ the consti- 
tution' has relied on 

1st. "The responsibility of the Senators and 
Representatives in 'the Legislature of the 
United States to the Legislatures and people 
of the United States." 

2nd. "The responsibility of the Fretident to 
the people of the United States." 

3rd. "The liability of the' Executive and 
Judicial functionaries of the United States, to 
impeachment by the Representatives of the 
people of the States, in one branch of the 
Legislature of tfic States, and trial by the Re- 
presentatives of the States in the other branch 
— the State fdnctionaries. Legislative, Execu- 
tive, and Judicial, being, at the same time, in 
their appointment and responsibility, altogeth- 
er independent of the ageiicy or authority of 
the United States." 

"Thode who have denied or doubted the su- 
premacy of the Judicial power of the United 
States, and denounce at the same time, a nnl- 
lifying power in a State, seem not to have suf- 
ficiently adverted to the utter inefficiency of a 
supremacy in a law of the land, without a su- 
premacy in the exposition and execution of the 
laV — nor to the destruction of all equipoise 
betweeu the F.edoral Government and the 
State Goveremcnts, if,' whilst the functionaries 
of the Federal Government are, directly or in- 
directly, elected by, and responsiblis to the 
States, ^nd the functionaries of the States are, 
in their appqint^ncnt and responsibility, wholly 
independent' uf the United States, no constitu- 
tional control of .any sort belonged to the 
United States over tlie States. Under such 
an organization, it is evident that it would be 
in the power of the Staies individually, to pass 
unauthorized laws, audto carjy tiiem into 
complete effect, anything in the constitution 
and laws of the Unfte<l States, to the contra- 
ry, not^vithstanding. This would be a nulli- 
fying ]K)wer in its pjenary character; and 
whether it had it's final effect through the 
Legislative, Executive, or Judiciary organ of 
a State, would be equally fatal to the consti- 
tuted relations between the two govemmenti." 
In the 89th number of "PuMtuf," on the au- 
thority of whose expositions the constitution 
of the United States was ratified by the peo- 



made in pursuance thereof, and all treaties ^ple of several States, may be seen the following 
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stereotyped confirmation of the foregoing vjewa 
of Mr. Madison: "It is true that, in controver- 
U6B relating to the boundary between the two 
jurisdictions, the tribunal which i» ultimately 
to decide, is to be established under the general 
goremment. But this does not change the 
principle of the case. The decision is tb bo 
iinpar^ally made according to the rules of 
the constitution; and all the usual and most 
effectual precautions are taken to secure this 
impartiality. Some such tribunal is clearly 
esseptial to prevent an appeal to the ^word and 
a dissolution of the comp^iCt; and that it ought 
to be established under the general rather than 
under the local governments — or, to speak more 
properly^ that it could be safely established 
under the first alone, is a position not likely to 
be combatted." 

That any act of Congress unauthorized by 
the constitution of the United States is void, no 
sound jurist can deny or doubt. But who is to 
decide whether the act be unconstitutional or 
not? Each' citizen for himself? Then we 
have no government, or he is above it. The 
same ainswer, on precisely the same principle, 
is equally true and effectual, '\Y3ien any number 
of citizens, id either their'individual, social, or 
political capacities, claim the right of final and 
authoritative decision for themselves. 

Then it is not true, that the States, in their 
sovereign political capacity alone, made the 
constitution of the United States, and are the 
only parties to it— it is not 'true that, under 
that constitution, they retain independent and 



any crime not specified in the powers enu- 
merated in the constitution — and it concl^ides, 
therefore, that, as the counterfeiting of the 
notes or securities of the Bank of the United 
States, is an offence created- only, by act Of 
OOBgress, "without express and specific pow- 
er,, that act wa» unconstitutional. and void; 
and on .thut assumption, the resolution- asserts 
that each of the States had the reserved and 
exclusive power to make ^uoh .counterfeiting a 
cr;me or not, and to, prevent iUor npt. Thia 
ultr& doctrine has been, .fur more than lialf a 
century, nii\veriially abandoned as absurd, in- 
consistent and destructive, until within the 
present year, wTien the resolutions of '98 were 
incorporated in a party platform, as an Article 
of the creed of "progressive democracy.'^ 
If punishment be necessary for the fulfilment 
of any trust " devolved on Congress, has not 
that geparttnent constitutional power to de- 
fine the ofi'i^nce, and to pi«o*p^id6 for. the inflic- 
tion of the punishment, except .so far only aa 
that rsBulting power may have been denied 
or limited by the express provisions of the 
constitution? Ono illutftiatiou may be suffix 
-cient for aUthe cases. Congress has iccpress 
"power to establish post offices and. post 
roads," which was intended to mean plenary 
and exclusive power over the transportation of 
the mail. For efiecrtuating that power, and 
fulfilling that trusty Congre-^^s has made the 
obstruction and robbing of the mail ctiininal 
offences, and denounced punishment for each 
offenCe. Is that unconstitutional? It cer- 
tainly would be, if the second of the* resolu- 
tions of '98- contains sound conatitutiohal 



plenary sovereignty-it as not true that, fofde-,^i^,^jrine. g^^ that legialation,- though not 
cidmfe between them and tlie general govern- , cxpresslv authorized, has ever been held and 
ment, or any portion of the people and the gov- 1 considered undoubtedly constitutional and 
ernment, there is "no common judgp'^ provided bindinj?. Without the rieht thus to'protett 



by themselves in their charter of Union — it is 
indisputably not true, therefore, that "each 
party has a right to judge for itself as to infrac- 
tions, as well as the mode of redress." ' Apd, 
consequently, the first of the resolutions of '98, 



sion, evaporates into detonating and pestilent 
gas. The radical error of that resolution — - 
which is the only vital principle of nullification 
— was exposed and denounced by the famous 
proclamation of President Jackson, in 1832, in 
which, after arguing against it with irresistiiblo 
force,' he concluded as ifbllows: "I consider 
then the power to annul a law of the United 
States assumed by one State, incoiApatible 
with the existence of the union, contradicted 
expressly by the letter of the constitution, 
unauthorized by its spirit, inconsistent with 



binding. Without the right thus to'protett 
and facilitate the transmission of intelligence 
and of money ^. the mailks, Congress might not 
beablecffectuallTtto execute the high trust det 
volved on it by Uie constitution ; and it would 
be iBCQusisteot wifh the pur])ose of thai trust. 



the only foothold o\ nullification, or of seces-* to leave the mails dependent on State power or 



discretion. Such legislation only employs 
usual, a|>propriate, and unprohibited means 
for effecting the ends of the national ^nd ex- 
press ^ower over the mails — that is, celerity, 
security, punctualitv, and uniformity. Those 
two resolutions of *98 aye wholly inconsistent 
with the theoretic nationality and practical 
suprehiacy of the constitution — and essential- 
ly irreconcilable with the admitted existence 
and necessary power of a government of tho 
Union, in tne onlr true and effectual sense, 
either national or federal. The practical ap- 



. . , u- 1 •*. .. /. J J J plication of Ike prinaiplc of the first, would 

every principle on which it Nvas founded, and,f;g^|y^ ^^ Unite<i States into the anarchy of a 
destructive of the great object for which it was | ^^^^ confederation of absolute and iudepen^ 
made." And all this is manifestly tru^. | dent state sovereignties, each acting, in all 

The second of .the resolutions of '98 is, i cases, according to its arbitrary will; und the 
even more palpably* indefensible than the .'principle of the second would withhold from 
first. It proceeds on the monstrous assuhip* | the general government (if conceded to be 
tion that Congress possesses no more or other | such theoretically) all implied powers, or all 



power than that which is expressly delegated; 
for it auerts, in effect, that Congress cannot 
create an offence, •r prescribe punishment for 



right to employ means for executing the ex- 
press and enumerated powers. It is evident, 
therefore, that, if imy party in power should 
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uphold Uftose destructive principks, and •4jar- 
ry thpift out in practice, tlie late compromise 
laws must fail, the fugitive slave law must he- 
come- a mockery, the hydra of null ideation, 
and secession will be installed as^ political 
divinity, and the Union itself must inevitajbly 
aud speedily fall into imbecility, distraction, 
and hopeless ruin. 

But ijach of those heresies is, we trust, ^s 
unacceptabre. to the intelli.s:encc and patri- 
otism pfthe ft-cemen of the tJuited Spates, as 
they ai*ii absurd and licentious. 

The powers of tlie gcfvernmeut of the XJuit!ed 
' States are altogether national — embracing ex- 
clusive co'itrol over all'the concerns pf peace 
and war, inlercynse, right, aud obligation, as 
between our Union as a natien aud foreign na- 
tions, and including slIso all domestic inter- 
ests in which the people of the States, or of 
more. State* than one, are concei*ned-^the 
States retaining all powers exclusively local, 
or aSecting . the internal economy of each 
State separately and &lone. No sucii local 
power has been delegated to th,c government 
of tlie United States, nor ik ^ny such uatiuual 
power retained by the States as separate gov- 
ernments. Tnis theory is ac philosophic^ as 
it issiniple.and beautiful — and it is the ©nly 
oue consistent with the preservation of the 



Among the domestic powei« those are exclu- 
sive — 1st. which are given in exclusive terms — 
as the express power to exercise "exclusive 
legislation" over.the District of Columbia, and 
over temtory purchased .for forts, arsenals, 
i&c. 2od. ^Vhich, though gi^^n in general 
terms, are expressly prohibited to the States — 
as the unquali£«i;d power to regelate commerce, 
and the epspress interdiction against the laying 
of any duty on, exports or imports by a State, 
except for inspection^ purposes. 3ra. Which, 
though neither given in exclusive terms, nor 
expressly prohibited to the States, could not 
be concurrently exercised l^y a State without 
impairing or frustrating the object of delega- 
ting it to the general government — as the power 
**to establish & uniform rule of naturalization," 
the citizens of caeh State being entitled, by an 
cypress provision of the Constitution, to the 
privileges and immunities of citizens in the 
several States^ and the great object of confer- 
ring' on Congress a power so essentially uskf 
tional being altogethc^r imcompatible with the 
poif er of ;local legislation over it. All domes- 
tic powers which are delegated to Congress, un- 
affected by either of those three tests, ai e con- 
structively reserved to the States concurrently 
with the general governn^ent. • 

But, as a law constitutionally enacted b}' 



Union, in peace and' harmony, or witii the j Congress is, by the^Constitution itself, declared 



Declaration oF Inxiependeiice, or the Ame^u 
can notion of the representative principle. So 
far as the interests of the people of different 



to be ^'the supreme law of the land," conse- 
quently, whenever Congret>«i shall have passed 
a law on a subject of ci»ocurrent legislative 



States may be affected by legislation, the le- | authority, any iuconftistent law of a State 
gislative power ouffht to belong to the .com- j then 'existing on the .wnie subject, will be 
mon counsels of all concerned. No one Stare; colistructively abrogated, and no State can 
oog^t to possess, or dei^ire to exercise cou,- I eqiact any laW on that subject, as Joua: as that 
trol oyertlicaffairs or the rights of the people j of C<ingress shall remain in force this may 
*_.v^c.. .. .1 ..<, ,. .• be illustrated by the power expressly given 

to Congress tiJ establish "uniform laws on the 
„„k:,.^* j.f u^~vw..,^4^.',.^' ♦ijroughout the United 

construed to be a con- 
current power, given to Congress for no other 
purpose than that of the advantage of having, 
on that, subject, Oiie uniform national law 
whenever .Congress shall deem it prudent and 
beneficial. In reference to that power, the ju- 
dicial and practical constructiou has been, 
that, uptil Congress has passed a general 
bankrupt law, ee^ State has a ri^ht to enact 
special laws for itself on the subject of insol- 
vency and bankruptcy: that a geuepal law 
enacted by Coneriiss, abolished all existing 
State ,Iaw8 on tne same subject — ^aud that, 
when fiuch Congressional enactment expired, 
or was repealed, the right of each Slate to leg- 
islate on the subject was revive^* And this is 
true of, all power concurrently possessed, by 
the States ^nd bjrthe general government. 

The modes of interpreting the powers of the 
general government 2* re various aud coutrarieut 
— different proces.ses leading to essentially 
different results. And on that subject, poli- 
ticians, as aclass, differ widelv fr»m jurists as 
a class. The Constitution of ttc United States 
should, like that of a State, be construed in 
such a manner as will be most likely to fulfill 
the intehtiona of those who made it. And the 
proper mode of attaining that end, is to cod- 



of other States — and neither equal justice, nor 
political union eould be secured, unless the 

aggf-egate will of the people of the 'United subjectbf bankruptcies' throughout the United 
States, should be the regulator and guardian States"— ^which has been c 
of their compion rights, as one nation foi" all ' ' ^ 

common purposes. And in Imrmony with, 
this theory, an atialrsis of the nalioual con 
siitution will sho\f. tuat all- powers necessai'Y 
for the union and nationality of the ^pe«>ple of 
the Uiiibed Siateti it delegates to the general 
government, and reset* ves to each State all 
power exclusively local -^each be^ng a sover- 
eign within its prescribed < sphere, the gov- 
ernment of the Union possessing, in all cases 
of conflicting claims to power, the ultimate, 
supremacy as declared by the constitution of 
the United Stales; and without which authori- 
ty it could not be a sovereign, anned with 
power to effectuate the ^rcat object of its insti- 
tution. And, though it po9ses8e9 no power 
except what is delegated by its constitution, 
yet, as it has the inherent, ae well as declared, 
right to employ all the means "necessary aud 
proper,*' for fulfilling the ende of its' express 
powers, incidental or implied powerti, co-exten- • 
sivc with those means, are as much delegated 
as the enumerated and specific powers them- 
seUes. 

Some of the constitutional powers of the 
general government aia exclu&ive— -others oon- 
cunrent. All its foreign powers are exclvsive. 
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MidWt in alib^al temper of candor and patri- 
otisnif the letter, the spirit, the context; and, if 
any difficulty or doubt shall still exist, to ex- 
plore the objects, and history of its adoption, 
and the analogies of judicial and practical 
«xpo8itions of ^t. It should never be strin- 
gently construed like a penal statute, but al- 
ways more liberally, as the charter of a great 
puDlic trust for the wel/are of tiie people, and 
ibr the maintenance of the harmony and jus- 
tice of the Union; and as the best sufeguard, 
therefore, of liberty, peace, and seeurity. 
And^ as for these objects, certain great powers 
were wisely surrendered by the several States, 
and, for the better and more uniform fulfill- 
ment of their ends, confided to the mor&pate)> 
nal government of the Union,' representincf all, 
.and accountable to all concerned in the faith- 
ful administration' of its hiffh trusts — and, as 
the people of the States are mogether depend- 
ent on tneir common government, for the exer- 
cise of those powers, and the beneficial ful- 
fillment of those trusts, such a construction 
should be given to the Constitution as to make 
all such powers as plenary, efficient, and be- 
nificent aH the public good may seem to re- 
quire. Such has been the habitual and more 
authoritative construction. The power "to 
establish poet offices and post roaas," might 
be literally interpreted te mean nothing more 
than to designate the places Ibr those offices 
and the routes of travel for the mails; but it 
his been invariably construed as authorizing 
Congress exclusively and imposing on it the 
sole duty, to regulate and centm the 'entire 
postal transmission of intelligence throughput 
the Union — and the powers for securing that 
great national object, nave been conceded to be 
as comprehensive as the object itself, and as 
plenary as each State might have possessed 
them £>r itself, within ita^own limits before h 
surrendered and transferred them to the gov- 
ernment of the United States. 

The power "to regulate commerce with for- 
eign nations," might be interpreted, by a strict 
constructionist, as meaning, according to its 
precise literal import, only a power to pre- 
scribe the rvle$ of commercial intercourse — for 
to regulate literally means to prescribe fules. 
But Uie object of delegating that power was to 
deprive the States of all authority over foreign 
commerce, and vest in the general govern- 
ment, as their only international ergan, all 
sovereignty over it, excepting only so far as 
the delegated power may fee expressly limited 
by the provisions of the Constitution. The 
United states^ as our only nation, has as much 
power over our comraefcte with foreign na- 
tions, as any other independent nation on earth 
can have over its own commerce, with the ex- 
ception only of the restrictions expressed in 
the Constitution as to equality and uniformi- 
ty among the i^tateS. England, like other ab- 
solute sorereiguties, has unquestioned power 
to close her ports against the world, or to ad- 
tnit importations on her ourn terms — ^aud the 
power consequently to protect and encourage 
ner own industry and productions, against 



n^n^, 6r eVen |>rohibitairy duties on the im- 
portation of foreign fabrics, or compioditieB. 
Have not the United States the same power? 
In their commercial intercourse ^ith £nglaiid 
have thet not equal rights? May they not 
retaliate legislation against legislation? And 
is there a rationi^ doubt that tney may iaipoae, 
to any extent, duties on English products, or 
manufacturps, for the purpose of developing 
their own latent resources, pro^ioting domes- 
tic industry, -and sedurjug wealth and inde- 
pendence at home? The people of the States 
nave no such power. Was ^nullified or crip- 
pled by the adoption of the Censtitution of 
the United States? Certainly not; but it waji 
all only transferred to the general government. 
This IS not only' self<«viaent, but illustrated 
by non-intercourse * and embargo laws, and 
laws for the avowed purpose 'Of promoting our 
own manufactures, by uie imposition of du- 
ties on foreign articles of the same kind, and 
laws also for protecting fyur own agriculture 
and commercial marine-^all of which, except 
the embargo and non-intercourse, were' com- 
menced the first year of Washington's admin- 
istration, and continued down through every 
succeding administration. 

The general power to Vegul^te foreign com- 
merce has been also always construed as in- 
cluding posrer to give facility and security to 
that * commerce, by erecting light-houseA, 
maldng brakewaters, and improving bays, 
harbors, Ac., on ouMnaratime'irontier. And 
the same principle and process ext^d the cor- 
relative power, to regulate cotnmerco between 
the States, to the improvement of interior lakes 
and rivers. This is just as indisputable as flie 
other, and nearly as well illustrated by legis- 
lative history. 

These liberal interpretations of express po;w- 
crs, Dcyood their literal imports, are justified 
by the objects of those powers, and required 
by the interests for the protection and ad- 
vancement of which they were surrendered by 
the States and delegated to the national gov- 
ernment; and a more res^ctive interpretation 
would tend^to the fhistatioii of the pi^rposes 
for which the pe(^Ie of the Union e^blished 
and acceded to the Constitution of the Union. 

If the powers granted to the general ^vem- 
ment by its organic law were essential — aa 
they certainly were and ever imust be-— to the 
maintenance of the Union, and the security 
and promotion of its objects, it is the highest 
political interest, as well as duty, of us ul, to 
sustain them in good faith, and never to attempt 
to curtail or paralyze any one of them on any 
occasion, or lor any temporary, partial, or lo- 
cal purpose. 

If, as will not be denied, undivided nation- 
ality, as between us and foreign nations, be de- 
sirame, no rational patriot can' hesitate to ad- 
mit that, to that end, a national government, 
vested with supreme and exclusive authority 
over all our international interests and rela- 
tions, must be indispensably necessary. For 
the purpose of consolidating such an union of 
the people and the States, me Constitution of 



foreign rivaliy, by the imposition of discrimi-lthe United 'States wac ado^d, and cstab 
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lished such a goTernment, delegated to it all 
such powers, and' organized it in such a man- 
ner as to frive issuranca of stability, unity, 
and responsibility. And, therefore, all pow- 
er over the iDternational concerns of com- 
m«rca» tieaties, peace) and war, are' delegated 
by tbe Constitution to the general govemttient 
thus constructed. To that extent, or for any 
such purpose, the Btat^, as such, possess no 
conflictinff or antagonistic power; nor etyuld 
thoy^ Ho nr, haTe retoined their sorereignfy 
consistently with the objects of the Constitu- 
tion. And consequently, not Qoly do all those 
great national powers and trusts belong to the 
general goTernnieiit, but, with them, are del- 
egated all the unforbidden means of com- 
pletely fulfilliue the benificent ends for which 
ther were conficUd. 

And, to maintain internal poace, concord, 
and justice— each indispensable as an element 
of union — ^it was clearly, not useful merely, 
bat necessary to delegate to the gov^mraejit 
of that tlnion, powers over and co-eztensiTe 
with those ends, an^ protective of the common 
in^rests of the whole people as one united na- 
tion. Henc6, among the expressly delegat- 
ed powers, ^e Aid the following: Ist. To 
lay ana collect taxes, imposts, tfcc, for the pur- 
pose of paying the debts, and proTlding "for 
the common dc^efnceand general welfare.'' 3d. 
To regulate commerce not t)nly with foreign 
nations, but "among the soTeral States, and 
with the Indian tribed." 3d. "To establish 
an uniform rule of naturalization, and uni- 
form laws on the subj^t of bankruptcies 
throughout the United SUtes." 4th. "To 
coin money, regulate the value thereof'and of 
foreign coin, and fix the standard of weights 
and measure^'*-an uniform nations^ currency, 
and a national standard of weights and meas- 
ures, being i^^eful to the internal commerce 
and harmony of all.poftions of the Union, 5th. 
"To establish post offices and post roads" — 
the transmission of intelligence by the mail 
being a national affair of common concern to 
the people of all the States. 6th. "To pro- 
vide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and 
repel- invasions"— and to provide for organiz- 
ing, arming, and "disciplining the militia." 
And, to illustrate the same object of depriving 
the States of any power, the exercise or which 
might fhistrate the contemplated^ purposes of 
the Union, and of vesting the government <rf 
the Union with all power necessary to the 
preservation of it, we find that the national 
constitution guaranties to every citizen of 
every State, equal civil '/privileges and immu- 
nities" in each State, and security against 
any exjpoat facto act, or act impairing the obliga- 
tion of contracts; and also prohibits each 
Srate from laying any duty on exports or im- 
ports, and from eoining money, making treat- 
ies, emitting bills of credit, or making any- 
thing but gold and silver a tender in the pay- 
ment oC debts— or keeping any troops or ships 
of war in time of peaces 

We thus see that, in adopting the Constitu- 
tion of th« Unitod Statcf, the peoplo of ««ch 



State surrendered the essential attributes of 
sovereignty, and, by delegating them to their 
common and only national government, depos- 
ited them on the altar of uiiiou. And wo may 
rest assured, that no less a sacriiice of local 
power and pride could haVe assured the great 
objects of every patriot — national independence, 
liberty and peace. 

W(C cannot fail, also, to sec that the asserted 
sovereignty of the itdividual States is altogeth- 
er irreconcileable with tlic provisions of tlie 
Constitution of all (he pQoplc of all the States, 
and would, if acknowledged,. or usurped, lead 
to anarchy, confusion, and civil war; to pre- 
vent all of which calamities, the wisdom of our 
fathers adopted the Constitution, and estab- 
lished the government of ^he United States. 
And, as an inevitable consequence, we must 
all see that secession and nullification are 
revolutionary, and not constitutional, remedies 
for any local or personal grievance, whether 
imaginary or actual: 

If, in adopting the resolutions of ^98, the 
Kentucky jLegisiature intended to assert ei&er 
of those ultra-unconstitutional remedies, oi^r 
respect for the memory of that band of patri- 
otic pioneers, would incline us to ascribe the 
political ^rror to the then crude and unsettled 
thcori.es as to the fundamental principles of 
the Constitution-^to veneration approaching 
idolatry, which tlie leading, men or our com- 
monwealth then felt for the opinions of Mr. 
Jefferson — to an unlucky sentiment of jealousy 
and disaffection towards the general govern- 
ment, resulting froM its imputed neglect in 
respect to the navigation of the Mississippi, 
and the Indian depradations in the West, and 
which, before they had been entirely healed, 
had been greatly inflamed by the alien and 
sedition laws — and lastly, to their impatient 
anxiety to put do\ni those obnoxious enact- 
mcfnts. But, it is not improbable, that a ma- 
jo^ilty of the members, who voted for those res- 
olutions, did not foresee all the consequences 
which might flow from the assertion that the 
States, as such, were the parties to the national 
constitution — that there was no common judge 
-—and that each party had a right to judge for 
itself, as iij every other case of compact be- 
tween equals and sovereigns. Nevertheless, 
however all this may be, ihere can be no 
doubt that^both secession and nullification, as 
constitutional remedies, necessarily reszilt 
from the foregoing principles announced in 
the first of the resolutions of '98. 

Nor can there be a radonal or consistent 
doubt that it was not the natural right of revo- 
lution, but a political right to nullify, for 
which that resolution insisted. No citizen de- 
nies or doubts that the people have an inhe- 
rent and inalienable right to upset their consti- 
tution, or revolutionize their government — 
and therefore; Mr. Jefferson cannot be pre- 
sumed to have intended to announce and argne 
to prove that uncontroverted privilege. Be- 
eides, the resolution anertf that each StAteyM 
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a co-eqnal party to the Constitution, has the 
right to decMe on the Constitution for itself, 
and that the general government has no such 
ultimate right. And, consequently, he must 
have intended to say, as he did undoubtedly say 
in effect, that each State had, under the Consti- 
tution, and according to the Constit^ition, the 
asserted rights; and which is nothing more or 
less than the absurdity that a State can, at the 
same time, be a party to the Constitution, and 
above the Constitution — in the Union and out 
of the Union: a suicidal solfcism that Kentucky 
would now be the last to admit and the first to 
oppose. 

Considering, in the spirit eitluir of political 
philosophy, or of wise statesmanship, the 
structure of our national and local govern- 
ments — the history of their "progress — the de- 
pendence of the former on thfc latter — the in- 
fluence of local sympathies and attachments — 
the responsibility of the national functionaries 
to the people of the States, and the irt*espon- 
sibilityof the State fun6tioiiaries to the au- 
thorities of the Union — there cau 'he but little 
doubt that the father of his country was right 
when he declared that there was more danger 
of disunion than of consolidation — tha't Uiere 
is more of centrifugal tendency in the States 
than of centripital attraction .in the Genera! 
Government. 4^nd does not our political Ijis- 
tory, and especially the recent portion of itj 
almost demonstrate the pr6phetic wisdom of 
that opinion? " 

TC) prevent the catastrophe of a (dissolution, 
by secession, or nullification, it is' necessary 
that all the powers of the general government 
should be recognized, and faithfully and fully 
maintained. Such a national and patriotic 
course, characterized by a becoming spirit of 
mutual moderation and forbcaVance in the ex- 
ercise of aonflicting powers clainiQd by the 
States and the General Government, and a 
prudent abstinence, h^ each, from the exercise 
of such power as may be seriously doubled, 
may long preserve our union and liberty, and 
peacefully advance our beloved country in its 
career of substantial prosperity and true 
glory. 

Our organic inatitutions have sun^ived many 
trials of their purity and strength. Tliey 
have been saved by the heroic patriotism of 
such men as Wasliington, and Clay, and 
Webster, and Cass, and Foote. But the signs 
of the times portend an approaching crisis 
more decisive of their fate, than any 
through which thay yet have passed. Foreign 
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influence and foreign politics are taking root 
in the virgin soil of American Republics. 
The old worid, oppressed with the incubus of 
a restless apd starving population, is striving 
to Qmpty itself on tlic new — and many of our 
politicians invite the disgorgement and claim, 
for the parvenues of all grades, the privilege 
of ruling the children of the Aix\erican stpck 
of patriots and statesmen, who achieved our 
independence, founded our institutions, and 
consolidated our liberties: The federal, against 
the national principlo is revived and boldly 
challenges popular fayor — and x<)ckless prop- 
ag&ndism, abolitionism, free^oiljsm, ^nnllifica- 
tiott, and secession, seem to have grovnded 
iheir armS' only, as many fear, *to embrace 
each other and prepare for a fraternal cnisade 
aeainst the peace dud integrity of the Union. 
If there ever was a time which called, in tones 
of thunde'r, for the proclamation of true Amer- 
ican principles, invoking, by the memory bf 
the past, and the perils of the present, and the 
hopes of the future, the pianly patriotism of 
every true-hearted Ameriean citizen, that time 
is. NOW. On you, and such as you promise 
to be,,mai|ily ^est the destinies of o.ur heaven- 
blessed laud. Search for the trutlt — learn 
your duties to country and posterity, and act 
like men knowing theic rights and detormined 
to maintain them — conscious of their dut;, 
and resolved to pcrformat to the uttermost. 

In a former introductory, I endeavored to 
eli»tablish the fimdamcntal principle and object 
of the Constitution of the United States, and 
to expose, as palpably inoonsisten]; with both, 
the doctrines bf nullification and secession. 
In this inaugural addi'ess, it has been my pur- 
pose to present to yen,' a oomprenhensive out- 
line of the powi^TS of the government of the 
Union, and, incidentally, to add further illustra- 
tions of the principles vindicated in that 
other' address. For ypur * more perfect 
satisfaction aqd assurance, on these vital top- 
ics, I recommend to your careful considera- 
tion, the far more authoritative facts and ar- 
guments to be found in the ''Mjidispn Papers" 
— the "Letters of Publius" — the juilicial ex- 
positions of the Constitution by the Supreme 
Court of the United States, whilst John ilar- 
shall was Chief Justice; and, above all, 
the history of the model aduUnistration of the 
first apd model President of tlie United States 
— the true exemplar of a -wise and faithful 
President of a Constitutional Republic— "the 
F^er of hi^ Country"— GEORGE WASH- 
INGTON. 
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LExnvGTON, Kt., November 20, 1854. 
JcjDOE RoBiRTSoN — pear Sir: The Law Class of Tranaylvania Univer- 
sity respectfCllly solicit a copy of your Introductory Address, of die 9Uk 
Inst., for pubUeation. . WELLLINGTON HARLAN, 

ROBERT C. FLOURNOY, 

Conunittee. . 



' Lexington, Ky., Novejnber 21, 1854. 

Gentlemen: Our last Introductory Lecture was not prepared for any 
other publication than^ that of its delivery in your presence. But, in 
deference to your expressed wishes in behalf of the Law. Class, I surren- 
der it to you to be disposed of as you may think best. 

Yours, respectfully, ' G.ROBERTSON. 

Messrs. Harlan ana Floubnoy, Committee. 
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Inaugural addretses in the Law Departmeut 
ttf TrintjlTania are intended to be introducto- 
ry to tliA didaito course of the lucceedini; aes- 
uon. Ouriubject on the present occaeion is 
therefore jurisprudential, or political rather; 
andl we fear that it will not be attractiTe to 
many, and espeeiallj to the fair of our audit- 
ors. 

Xo branch of American Jurisprudence is so 
important, or is, therefore, so interesting to 
ererj citisen of the United States as our or- 
ganic institutions — all, whether social or civil, 
founded on equal rights and mored and sus- 
tained by the settled opinion of the majoritj 
of citixens. How that motive power is polit- 
ically organized and how it should govern ac- 
cording to the principle and spirit of the eon- 
stitutien of the United States, is a vital ques- 
tion of Union and Liberty, the practical solu- 
tion of which will test the durability and fix 
the value of American Democracy. 

And this is our tjheme. 

The first instinct of our race is relish— the 
next socisl: society — indispensable to civiliza- 
tion— cannot exist without the guardianship 
of government, which, to be either rational or 
hopeful, must be adspted to the moral condi- 
tiotf and genius of Che people. If they are 
sufficiently equal in moral power and suffi- 
ciently virtuous and enlightened to maintain 
justice and stability, organized Democracy is 
the legitimate, and best form, but, for a peo- 
ple of an opposite character, it would be the 
worst 

As the best and wisest men often err in feel- 
ing and in judment, no form of Democracy 
would be sound or safe, among any people, un- 
less, by some fundamental or|[anization, it se- 
cures individuals and minorities against the 
occasional passions and delusions of a domi- 
nant majonty, however it may be constituted 
or however high may be its moral grade. Th at 
democratic form which recognises the political 
equiJity of all the citizens, must, to secure the 
ends 01 all good govemmentp— peace, justice 
and'liberty— -be se organized as to prevent the 
transient errors of the numerical majority from 
doing mischief before the sober reason of the 
commonwttftlth can be brouc^ht wholesomely 
to operate. This is proved by the imperfec- 
tions of our race in its best' temporal state, 
as well aa by the history of all popular gov- 
ernments on earth. He who denies it virtually 
denies the necessity of any civil government, 
and he who doubts it is n# statesman, and 
should never be a law-giver. 

The fottiidsn ot our religious snd political 
Ubtr^ fdl thil gr«it tnuh m itlf-tvident; 



and, euided by its light, as their pole-star, 
they framed the constitution of the American 
Union on principles of practical wisdom as 
well as the dictates of universal benevolence. 

Hiis, an analysis of thefr £reat work will 
abundantly preve. 

Our declaration of Independence recoffnises 
and proclaims the great phenominal truth tnat 
all American citizens are entitled to equal po- 
litical, privileges, and that any just govern- 
ment among tnem must be institi^ted by them- 
selvos, as co-equals, and solely for the bene^t 
and security x>f each an d all of them . Instruct- 
ed in the principles of civil and religious lib- 
erty, trained in habits of social and political' 
equality, and practiced in local self-govern- 
ment, as they had been in their coloniu pupil- 
age for more than three generations; the ma- 
jority felt that they were prepared, if men on 
earth could be qualified, for such popular in- 
stitutions; and, .consequently, in their State 
«pd National constitutidns, tJiey determined 
to try the experiment of such self govern- 
ments on the basis of the representative prin- 
ciple qualified and guarded by drganie cbecks 
ai^d balances. Taught by enlightened reason 
and their own experience, as well ss by the 
history of past ages, that a pure Democracy is 
both impracticable and unsalb and eotild i|ev- 
er accomplish the ends of any just govern- 
meiit, they had discovered that, to combine 
stability and security with universal liberty 
and equality, fundamental limitations on the 
legislative will of the majority are indispen- 
sable. 

While they knew that, when in a state of 
natural freedom, the numerical majority neces- 
sarily have the right to establish the organic 
law, and that a dissentient minopty must, i 
therefore, either acquiesce in the form thus 
adopted or become expatriated, they also saw 
that practical government would often devi^ 
from the track prescribed by any theoretic form 
which should leave to the majority legislative 
omnipotence. No prudent man would prefer 
such a delusive form, nor could any just man 
live under it long in either peace or safety. 
The ^eat drnderaUtm therefore was such an 
organism as would, as far as human contri- 
vance could, leave to each citizen all the natu- 
ral right and to the majority all the political 
power consistent with the security of^ the mi- 
nority, however small or unpopular. This is 
the most difficult problem in Kepublican gov- 
ernment, and has never yet been solved uiueaa 
its solution may be found in our Anglo* Amar- 
ican constitution. 

Tht fint oljaci of tho conatiitatioa of thm 
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IMM StitM wt« to MUMlidsto the people of 
Aeiottstet into one nation, and onlj one na- 
tioD,^ for aU foreign and international purposes, 
and also for all domestic purposes inTolving 
(he harmonjy justice, and integrity of the 
Union, or inirhich no one 'state snomd beez- 
elnsiTely concerned. To effect that aim* the 
next object was to establish a national gor- 
emment with powtfs co-extensive with the 
* end, and b6 oivanixed as to secure their prac- 
ticid, to the fml extent of their thebretic, sn- 
premacy, and, consequently^ direst the St^Ue 
ffOTemments of all antagonistic sovereignty. 
And. the next object was to secui^ the peo- 
ple of the Union and States against any abuse- 
or usurpation of power by tne Qenend Got- 
ernmeiit, or by its organs or functionaries. To 
effectuate these objects the organic structure is 
skillful and elaborate: 1st. the goTemment of 
the Union Is endowed, to tne extent of its na- . 
tionality, with ^all the functions of the most 
absolute soToreigntj, Legislaiire, Judicial, 
and Executive — idt to preTent concentration 
and preserve a safe equilibrium, each ef these 
functions is confided to a separate department 
of magistracy, each, te a' eonServative extent, 
made independent of ths others, and inte;nded, 
te the like extent, to be abdve popular passion 
and te act in defiance of it, so as to assure l^e 
prevalence of reason,, the reign of wisdom, and 
the maintenance of justice and order. Each 
of these three orc^ans represents, and one in 

2[ual degree with another, the popular sover- 
gnty; the legislative, when acting within its 
pescribed sphere, exercises the legislative 
function of the people of the United States; 
the Judiciasy, when it decides en and applies 
the law in a case within its jurisdiction, ex- 
ercises the jadieial function of the same peo- 
Iile; and the Executive magistracv, under the 
ike circumstances, exercises the ezecutiTe 
function; Consequently, eveiy constitutfonal 
act of either of these organs of the people of 
the United States is, for the occasion, deemed 
to be the e<^o of the rectified popular voice, 
and is, politically, the act of tne cobstituent 
body, wherefore, the act of each, witltin its 
prescribed sphere, is as supreme as.the- power 
of the 'original and ultimate sovereign, the 
people, could make it; and^ the constitution be- 
ing fundamental and inviolable, eVery such 
authoritative act is a supreme law to all the 
function aHes of the general and the local ffsv- 
emments and tb trwy citizen of eveiy State 
and of the United States — when the Judiciary 
pronounces a judgment, it is as much the sen- 
tence Of the people of the United States as 
any executive or legislative act could be deem- 
ed to be their act. The Judiciary, like Con- 
gress and the President, is the people's ap- 
pointed organ of isne of the three elementarj^ 
umctions of all sovereignty. And in a consti- 
tutions! sense and for ever^' legal purpose, the 
people speak as authoritatively through their 
courts as tkcy do through their Congress or 
their President. The Legislative, therefore, 
is[nof <fte supreme power; but^it is a;supreme 
power. It is the constitutional exponent of the 
sovereign will of the eonstitaent mass in the 



tnaetment of law. But tlM Judielarf ia aqnal* 
ly a fuixraine power, and eqtially ntian iH^ 
constitutional and sovereign judgment of tk* 
sakne constituency in the exposition andad** 
ministratien of all the lawa of the Union in 
every judicial case. One of these departmenta 
ie as supreme as the other; the one representing 
the organic sovereignty of the people in thev 
legislative function, and the other represent- 
ing their organic sovereisptj in their judicial 
function; and no politicu organiaatiom Can be 
theoretically wise orpraoticeSly safe, vnleaa it 
confides each of those distinct functions to 
separate oigans of the people and, to a con- 
servative extent, makes them independent of 
each other, and so fat independent also of* the 
passions of any ascendant party as not to be 
afraid tedo their duty as contemplated by the 
founders of the government. The constitn- 
tion of the United States is, organically, a 
beautiful illustration of this great prln^uple 
of political liberty. 

Fundamental gnaraatees ef cardinal righta, 
and limitations oh legislative power, are de> 
signed to restrain the governing majoritr. If 
that majority, through its legialature, sliould 
violate any of these guaranteea or overleap any 
of tho*e limitations, the constitution would 
only mock the outraged citbena unlesa it had 
provided, for their securitv, a tribunal Tested 
with power and armed with the will to pro- 
nbuikcethe unconstitutional enactment void, 
and to prevent the enforcement of it. An en- 
lightened, conscientious, and intrepid judiel* 
azy is the only safe depositoiy ef that power. 
Any legislative act inconsistent with the eon- 
stttution is necessarily void, and therefore, 
eannotbelarw; because the legislature, deriv- 
ing all its authoritv from the constitution, can- 
not make that a law which is prohibited bj 
the charter of its power, the organic will of 
the people, which is suprekne over all and in- 
▼iolable by all. 

And the Judiciary, appointed to utter and 
uphold the law, must necessarily decide that a 
legialative act conflicting with the constitution 
is not law, but that the constitution inviolate 
is the supreme and, to the extent of the con- 
flict, the en/y law. All men being f^ail and 
fallible, and the best of them being, in some 
doffree, under the influence of intereit and 
ambition, no Judge, who is dependent on a 
bare popular maiority for his office and its 
emoluments, can be expected, always or very 
often, to enforce law or sustain the constitution 
against the interest or tiie will of that same 
dominant, and, often, prescriptive majority. 
And therefore Judges of the United StaUa are 
appointed by the J^resident and Senate, to 
hold their omces during good behavior, and 
cannot be removed except on impeachment sus- 
tained by two-thirds ox the Senate. The Ju- 
diciary is thus placed by the constitution above 
the power of the majority. Some such funda- 
mental anchorage is indispensable to securi^ 
and stability^against the passions and oeca- 
sional errors of the majority of any free peo- 
ple entitled to universal auflnrage. The l^pis- 
Intive minority cannot aafelypoaaeasthejodi- 
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iUl powtf or tht right to control it. Saeli «d 
vnchMked^nthori^ might toon urtljxe idl 
the gnarantMt andliHiitations of the eonititu- 

lion. 

The tume cox^wrTaUTe* principle, though 
noteo manifestly, is jet as essentially, em- 
heddedin the organisation of the legislative 
department. The constitution of Congress — 
the mode of electing the two separate branch- 
ee-^the terms for which the members of each 
branch are elected*— and the concuxrent sanc- 
tions requirad for any legislatiye act, were, 
each and all, designed for aasuring more in-, 
tdligence, deliberation and care* than could be 
•zpected in the constituent masse&, under the 
most auspicious circumstanceAj.and Uie pur- 
pose of all this elaboration of oh^kson igno- 
rance^ passion, and precipitsncy, was to save 
legislation^from themstaoility, imperfections, 
and errors, incident to all popular masses of 
all grades of iDtellig|ence and degrees of vir- 
tue—but few individuals of them, feeling 
proper responsibility, and still f^wer possess- 
ing the qualities of wise or competent law- 
givers—and, altc«ether, therefore, if each were 
a Plato, an unsate legislative body. Even a 
•ingle representative assembly, especially 
when multitudinous, is an unsafe depositoiy 
of legislative power. 'This has been demon- 
strated, as in revolutionary France, by all such 
bodies in every country and in every age 
which has tried the hopeless experi ment. And, 
eonsequently , the constituent body itself, more 
numerous and excitable, feeling less responsi- 
bility, more subject to commotion, and alloy- 
ed with much larger infusions of ignorance 
and passion than any chosen assembly of se- 
lect representatives, must always be incompe- 
tent for wise and just legislation. The repre- 
sentative is, therefore, a vital principle of a 
Republic: and a division of the Legislature 
into two independent branches, so constituted 
as that each may operate as a check on the 
other, is not much less necessary and useful. 
This theory is exemplified and commended by 
all the constitutions of the States, as well as 
by that of the Union. ' The constitntion of the 
tfnited States, much more imp^;essively than 
that of any one of the States, f tereotypea the 
conviction of its architects and approvers, that 
the safety of the people aad the inteirrity of 
the Union require a Senate so elected and so 
constituted as to feel, in a much less degree 
than the popular branch, the contagious sen- 
timents aad passions of the constituent mass- 
es. That such was the chief purpose x)f the 
peculiar organization of the Senate of the 
iTnited States is not only obvious on the face 
of the constitution itself, but is proved by the 
following extracts from the debates on that 
subject in the Federal Convention. On a pro- 

Soition to elect Senators for nine years, Mr. 
adison said: — "In order to judge of the form 
to be given to this iostitutiou, it trill be proper 
to take a view of the ends to be served by it. 
These were, first, to protect the people against 
their rulers — secondly, to protect the people 
against the transient impressions into which 
they themaelyes might be led. A paopla d» 



libenUiag in a tmparate OMBDMBt^ad with te 
ezptrience of other nations bsfsre than, oB 
the plan of government most likely to aeoura 
their happiness; woald first be aware that 
those charged with the public happiness might 
betray their trust. An. obviouji precautinn 
against this danger would be to divide the 
trust between different bodies of men who 
might watch and check each other. 

"It would next occur to such a people that • 
they themselves were liable to temporary er- 
rors through want of information as to their 
true interest; and that men chosen for a short 
time and employed but a small portion of that 
in public amnirs, might err from« the same 
cause. This reflection would naturally sug- 
gest that, the goveinmenthe so constituted aa 
uiat one of its branches might have an op- 
portunity of acquiring a competent knowl- 
edge of the public interests. Another [reflec- 
tion equally becoming a people on such occa- 
sion would be rhat' they themselves, as well 
as a numerous body of representatives, were 
liable to err from fickleness and passion. A 
necessary fence against this danger would bo 
to select a portion of enlightened citizens, 
whose limited number and firmness might 
seasonably interpose against impetuous cpuo- 
sels. • It ought, anally, to occur to a people de- 
liberating on a government for themselves, that, 
as different interests necessarily result from 
the liberty meant to be secured, the major in- 
terest might, under sudden impulses, be 
tempted to commit injustice on the minority. 
How is this danger to be guarded against on 
the republican principlosf How is the*dan- 
ger, in all cases of interested coalitions to op* 
press the minority, to be guarded against? 
Among other means, by the establishment of 
a body in the government sufficiently respect- 
able for its wisdom and virtue to aid on such 
emergencies the preponderance of justice by 
throwing its weight into that scale. Such be- 
ing the objects of the second branch in the 
proposed government, he thought a considers- 
Die duration ought to be given to it. He did 
not conceive that the term of nine ^ears could 
threaten any real danger — that, as it was more 
than probable that we were now digtsting a 
plan which, in its operation, would decide the 
fate of republican government, we ought not 
only to provide every guard to lilicrty that its 
preservation could require, but be equally 
careful to supply the defects which our own 
experience had particularly pointed out." 

Govomeuer Morcis. Hpeaking of the object of 
the Senate said:— '* What is this object? To 
check the precipitation, changeableness, and 
excesses of the first braiich. Every man 
of observatiou had, seen, in the democratic 
branches of the State Legislaturc,'^recipita- 
tion — in Congress (then consibtiug of only 
one body) changeableness— in every' depart- 
ment excesses against personal liberty, pnvate 
property, and {}erEonai safety." 

The convention having fixed six years as 
the Senatorial term, and Mr. £Ilsworth having 
proposed that the Senators should be paid by 
their raapective States, Mr. Madison said* oa 
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that propotitioib tM He ** eoosiderad thU m • 
depsrturt from a lundamental princii>le, and 
•uDTtftinff the end intended hj allowiDg the 
Senate a duration of si^ yeari. They would, 
if this motion should be egrecd to, hold their 
places during pleasure ; during the pleasure 
of the State Iiegislatures. > One great end of 
the institution was that, being a firm, wise, 
and impartial bodj, it might not only gire 
stability to the general government in its ope- 
rations on inmrrduals, but hold an even 
balance ^mong different stales. The motion 
would make the Senate, like Congress (the 
eontinental,) the mere agents and advocates of 
State interests and views, instead of being the 
impartial umpires and guardians . of justice 
ana general good." 

These were . the sentiments and objects of 
those who made, and of those who ratified the 
coi)Stitution. In the letters of Publius, cxpo- 
■itory of the principles of the constitution, and 
of the objects of its various provisions,— ^and 
on tke anthority of which exposition the peo- 
ple ratified what the federal convention nad 
done, — ^the following, among other corrobora- 
tive views, were presented : 

In the 63d number, the authors, after urg- 
ing, on various grounds,'the utility of a stable 
body constituted like the Senate, add the fol^ 
lowing consideration : " For a people as little 
blinded by prejudice or corrupted bj flattery 
as those whom' (we) address, (we) shall not 
scruple to say, that such an institution may be 
sometimes necessary as a defence to the peo- 
ple against their own tfmporary eriors and 
delusions. As the cool and iicliberate sense of 
the community ought, in all governments, and 
actually will in free governments, ultimately 
prevail over the views of its rulers, so there 
are particular jnomcnts when the people, stim- 
ulated by some irregular passion or some 
illicit advantage, or misled by the artful mis- 
represeniations of interested men, may call 
for measures which they themselves will after- 
wards be the most ready to lament and con- 
demn. It) these critical moments, how salutary 
will be the ijiterferenee of a temperate and re- 
spectable body of citizens in order to check 
the misguided career, and suspend the blow 
meditated by the people against themselves, 
until reason, justice and truth can regain their 
authority over the public mind' ?" 

The more popular branch is also organised 
with a purpose of its sometimes operatiug as 
a salutary sofeguai'd against sodden impulses 
and delusions of a majority «f its constituents. 
The biennial term of service was fixed with 
the view of enabling the members of the House 
of Representatives to acquire useful experi- 
ence in the forms of legislation, and t^ exhibit, 
to each other, their true characters, and also to 
relieve them from unreasonable apprehension 
of being proscribed for doing ri^ht — lime be- 
ing allowed for passion to subside and error to 
be corrected, if any such passion or error should 
influence the electors to desiro a course of con- 
duct inconsistent with the goneral welfare— 
and a service of two years being often long 
enoagh to satisfy the taste or ambition of the 



raprMentatiTe. Eran aa to this braiialii it wca 
cootemplated by the framera «f tha eoostita- 
lion that the moat competent men would be 
chosen, and would, on all their responsibilities, 
do whatever, in their honest ana considerate 
jqdgments, would be best for their whole 
countrjf, which, when elected, each of them 
represents, and to which, therefore, each of 
them must be, and should feel himself to be, 
responsible. The theory of the constitution 
IS that, through this organ, as Well as through 
others, the crude mass of popular feeling and 
opinion, when not well aigested, should be 
secreted and rectified, so as to make the sober 
reason of the Commonwealth the ruler and 
guardian of the Commonwealth* And, ac« 
cording to that theory, neither the passion, 
nor opinion, nor wish of the popular mi^ori^ 
ought, in the first instance, always to prevail 
in their own House of Kepresentatives.; But 
the practical check through this branch is not 
equal to the theoretic purpose. Still, however, 
it has been sometimes felt and sometimes 
blessed' But^ anxious to entrench the consti* 
tution, with all its guarantees of ri^ht and all 
its promises of justice and peace, behind bar- 
riers as sure as possible consistently with the 
ultimate and wholeson^c power of the majority, 
and fearful that beih Congress and the Judi- 
ciary, as respectively organised, might not 
always be sumcient for that purpose, the fe- 
deral convention and the conourriiig people 
gave, to the President, the authority to pro^ 
vent acts concurred in by less than two-thirds 
of each House of the National Legislature- 
Alexander Etamilton, Rufus King, (joverneuv 
Morris, James. Wilson, and oUiers of the con- 
vention, supposed to aim at aristocratic tend- 
encies, advoraed an absolute veto. VHfie Dr. 
I Frsnklin, Rugcr Sherman, George Mason, and 
i others more imbued with the spirit of Demo- 
I cracy, were opposed to any veto by the Presi- 
ident. For ct>mpromising these conflicting 
views, James Madison and £1 bridge Gerry re- 
commended the qualified ee/o, as afterwards 
adopted. But the avowed object of all who 
voted to vest that power in the President was 
to arm him with tlio means of defending the 
Executive against encroachments by either of 
the other Departments, and also of aiding the 
Judiciary in preventing the enforcement of 
unconstitutional acts of Congress ; and most 
of the members seemed to think that the teto 
\ wou^d not be perverted to any otli^r object, and 
[Would be exercised only on "extraordinary oc- 
icasions ; to prove which it was stated that no 
. act of the Parliament of England had been 
I vetoed by the crown since the year 1 694. But 
ithe prophecy has nol been fulfilled. And 
there may now be some reason to doubt whe- 
ther the danger of perverting this high prero- 
gative and of thereby frustrating important 
public policy and settled public opinion, will 
bo compensated by ail the good that it was 
j ever hoped to achieve. Although the crown 
! of England has forborne to employ the veto 
for nearly 200 years, yet Republican l^residenta 
and Governors in America have made a quite 
frequent aad familiar use of it for the last 26 
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ymiTm, Th« diwu* of it fn XngUiNl hn re- 
•ttltBd from two prifloiptl eautet; Ut, The 
patronage of th« crotrn, whieli ooableft it, by 
influence, tocontrol the rotes or maaj members 
of Parliament so as, in most instances, tojpre* 
rent measures not aoeeptabla to R^altr ; Snd, 
The prescriptive power of the Cfommdns to 
withhold supplies; which^hasbeen suectes- 
fallj used for a^es as a lever for SQsiaining 
and elevating the rights of the people, and 
for makinejKiblic opinion effectual. This is 
more than Tri bun itial power . It is a power to 
Rtep the wheels of Oo/ernment, and starve the 
Koral Household ;— it is the club of Hercules 
uplifted over the head of a pigmy ; — the sword 
of Damocles pointed at the heart of ambition: 
It isr a veto over a veto. When the Commons 
psss a popular measure and ask the concur- 
rence <M tlic <;rowo, they tscitly, but quite sig- 
nificantly, say to majesty, " approvd or die, — 
give your royal assent or we will Withhold all 
your supplies and subject you, not only to hu- 
miliation, but to dependence and destitution." 
And this is the chief cause of tiie veto's lon|f 
iilumbor in KnglaLd. But, under our consti- 
tution, the President's salary cannot be with- 
held ; and it is the impei alive duty of Congress 
to ^ant all other nccessapy supplies. The 
British, wand is, therefore, not in American 
bsnds. But the patronage of our President is 
AH potent as that of an Knglish King or Queen. 
By a delterous and unscrupulous use of it he 
may mould Congress to his will and even 
bring a majority of the pedple to an apparent 
yipproval of an arbitrary veto however selfish, 
ungracious, or hurtful. And consequently, as 
modern histonr proves, public opinion has not 
n*i much induencc on elective American 
President as it has on the hereditary British 
monarch. ' 

The qualified veto hei-e is practically an ab- 
roluto veto. No President has yet been over- 
ruled by the constitutional two-thirds — and 
no President, who knows how to exercise power 
for the sinister purpose of increasing his influ- 
rnce, ever will be. Had our ftithcrs of '88 
foreseen or seriously apprehended such a result, 
they never would have permitted the veto or 
loft it unmuzzled and omnivorous as it may be 
likely to become. They intended to bridle it 
<o as to keep it in the constitutional track, and 
their jotirnal'and debates show that they iii- 
tf ndea to preserve Congress from the vortex 
#f Executive patronBg('5,bv declaring its mem- 
bers ineligible' to any otlicr place of public 
trust which could be conferred by the Presi- 
dent during their legislative terra. Had they 
{persisted in that determinattou, and especially 
lad they extended the inclii»ibilitT to the Pre- 
sidential term, thtjy would have made repre- 
•^futativcs in Congress much more true and 
f.-ithfiil to their constituents than many of 
tl.em havo been, or will ever be, as long at a 
President can seduce them from their duty to 
their country by the bait of oftice more profita- 
ble or attractive than their seats in legislative 
chairs of uncertain tenure. But, ju.st before 
the close of the Federal Convention, the salu- 
tiiy interdict, which seamed to hava* baeo 



tmiaimoaaly ftmffiad in tila prtMdtng ttagaa. 
Was fltrickan out l^ a majorit^^ <^ <ma as a 
silent vote. Aiid that inadvertoat aet laft tha 
veto ahnost unchecked, and haa armed tha 
President with the means of corrupting Con- 
gress, and of either monlding public opinion 
to his will, or resisting it when it ourht to 
projrail. And thus a selfish and ambitions 
President mav pervert that, which was in- 
traded as a wholesome check an popular hasta 
and passion, to ends incompatible with the 
genius of our institutions. But ^this ornnie 
check; as provided by theconstitntion, shows 
that its fi/unders were anxious to ere^.t a strong 
breakwater againsMhe tides of passion whieh 
butr too often flow fron> unchecked, excited, 
and unreflecting majorities. 

We thus see now the people of the United 
States, though unequal in moral power, yet 
made co-equal in political rights, organized 
the numerical majority and provided fun- 
damental checks ori its inherent aiithority, for 
the purpose of preventing hurtful precipitancy 
in public opinion and of securing the ultimata 
prevalence of intaliigence and reason. 

'Knowing that larrs portiops of the aggre- 
gate population would, if let alone, be incom- 
petent for safe self-government, and that even 
those classes best qualified for It would be oc- 
casionally liable to passion and delusion, our 
fathers hoped that, in this virgin land of pro- 
mise, universal iuffra^ might be tolerated if 
so organized and bndled ns to secure to 
mind its just influence over matter, by a pro- 
cess of filtration which might afford time 
enough for sober deliberation and for cleans- 
ia|^ public sentiment of the elimental impurities 
of Its first indigested state. They believed that, 
if man in his best estate be capaBle of selT- 
gbvernment; the opihion of the constituent 
majority, rectified by distillation through tha 
organs provided by *the constitution, 
ought to rule. By thus securing time for de- 
lioerate and thorough investigation, and for 
the pTev^enc'o of' intelligence over ignorance 
and of reason over passion, they hoped that 
the opinion of those numcro pluri$ would ba 
suflSciently modified hj that of those tirfuteti 
honore majpriji.f They intended that the crude 
aliment of public opinion should be elaborated 
and assimilated into vital intelli^nce by the 
digestive organs they provided in their con- 
stitution. And they expected, of course, that 
all those organs would be functionally sound, 
and that each oT them would always perfomi 
its allotted function faithfully and whole- 
somely. These orgr.ns are admirably adapted 
to promote the vitality and maintain the sfa- 
bility of political liberty. But any essential 
derangenaent in their natural functions will 
result in unhealthy secretion.*) tending to dis- 
ease and death. If Congress will think for 
its country, as it ought, and will firmly act aa 
it thinks will be best for that country, if tho 
judges shall be iinse and honest functionaries 
and, looking*only to their duties, shall uphold 
Justice and the supremacy of the constitution; 
and if the President,;like Washington, shall, 
in all hia official acta, ba goidad by aa en- 
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lil^teaed eenie of the publU intoest, aad a 
scriipuloaa regard tohisconstitutioiial duties ; 
then each department vill fulfil the purposei 
for vhich thej were' organized. And then, 
Mpeeially in a season of popnlar effervescence, 
whan the public mind is not sufficiently in* 
ttmcted or too much agitated for safe delibera- 
tion, the impetuous tide will be stajed hr some 
•n« or all ox the organic barriers provided for 
all anch occasions by the constitution, until the 
people shall have had ample time to become dis- 
passionate and well informed* when, if wrong 
in the first instance, they will escape from the 
eonsequeoces of their error, but if right at 
first, they will finally, and in due time, effec- 
tuate their delibwate, persevering, and well 
considered wHl. This is the , theory of the 
constitution as beautiful and wise as it is ne- 
eeasary and conservative; this is its' vital 
principle ; and this is its first objeot and its 
Isst hope. Without it Demecracvr even of 
the representative type, must soon become «i- 
archy, olifarchyy or autocracy ; but, with it,' 
in afl its tWoretical purity and full exempli- 
fication, the greatest aegree of popular liberty 
and equality, compatible "^ith any form of 
human ^government, may . be secured and en- 
joyed. J This is proved, not by our own expe- 
rience o'nly, hut by the history of our race in 
every ag^. Without firm and eimectual restraints 
on Uie sodden impulses of the majority, no 
pbpular government can either long stand or 
seeure the rijg^ts of individuals or of minori- 
ties. This IS as certain aS that man is only 
man. 

But a pestilent exotic has already taken 
deep root in the heart of the constitution; and, 
if it live and grow, It will paralyze the organic 
life of that unequalled political ftructnrt. Its 
germ; planted hy ambition, has been watered 
ir charlatanism,' and nourished by egotism. 
The Demagogue feeds on it; and, likQ the ser- 
pent's charm, it iiiscinates and decoys b^t too 
many of mnltltiides who do not understand 
Ae spirit and object of the constitution, and, 
have only an imperfect knowledge of the phi- 
loaophy of organized liberty. It is called, 
'^^ right of instruction" — a popular naihe 
which imports that it is the political duty of 
the members of each branch of Congress to 
echo, by their votes, the known will of their 
electors. The sole argument in Support of 
this seductive heresy, though to the superficial 
thinker quite specious, will not stand the test 
of severe scrutiny. Its postulate is the as- 
sumption that the representative is only the 
substitute of his electoral constituents; and the 
eenclusion is, that he shoujd, therefore, as 
their a^ent, represent their will. 

It will be our purpose to suggest, on thi^ 
inaugural occasion, some general considera- 
tions to show that the position just stated is 
not tenable, and that, if maintained, it would 
fhutrate the aims and sap the foundations of 
the constitution. • 

The House of Bf^preseatatives Will be 4rst 
cvBfidarod. AmeaaberofthattsanchefCpa* 



grass is not the mere ag^nt.of his elector^ IfL 
because they were appointedrto eli^ct only fov 
the purpose of convenience and policy* All 
the people of the U. States could not conveni- 
ently elect all the members; an4 to secure the 
election of competent niembers, it is proper that 
those, who can know the candidates, should be 
trusted with the choice, and that the person chb* 
sen should be acquainted with their local wants 
and interests. But every member, wheresoever 
and by whomsoever chosen, is, when elected, f 
representative of all the poople of the United 
States; ho should consult the welfare of all; 
his votes affect the interests of all; jmd the 
laws> which those votes Help to enact, operate 
on all; he, therefore, is a representative of Que 
whole; and consequently, so for as popnlar 
interest and opinion shoidd influence his pahlie 
conduct, he should consult the interest sjtd th« 
opinion of the whole. His /responsibility is 
co-e:(tensive with the operations of his acts: 
and. there is, therefore, no constitattonfti 
reason why he should obey the voice of Us 
electors, rather than that of the whole constlt* 
uent body of the Union,'for whom they elected 
him. And the only reason why he wonld do 
so, is merely personal and selfish; that is, 
oiUy' because he desires to be reelected. 

^nt, if the mepiber could be deemed the 
substitute and agent of his electors, he would 
be under no political obligation to vote their 
sentiments; let.' because his vo^s operate oo 
his.own interests, as well asonth/eirs; and it 
is indisputable that, when an agent has a per- 
sonal interest in his own acts, the only instme* 
tions which it is his duty to obey, are those 
given in the charter of his authority* Tba 
Constitution is the member's char^oi'} ^od he 
is bound by no mandate from any other aad 
subordinate source. 2nd. One of the chief 
objects and advantages of representatioii It 
the benefit flowing from argument, deliber** 
tion, and the intejr-commonication of in^nrmi^ 
tion among the members of the representative 
body. These objects will be frustrated ami 
these advanta^ will be thrown away by sub- 
servience to the voice of the electoral body; 
and the only true Uieory of such instmctioni, 
therefore, would be, that the member ehoold 
yote, not as those constituents desire, but as 
he believes th^ywould vote had they been in 
his plaee and heard all that he had heard. 
And Qojnsequently, if he even acknowledged 
any such right of instruction, he might, ami 
voting aga^t' the will o^ his electors, well 
and tijily say, ^^I might have thought as yott 
thought, and voted as you desired, had I been 
only where you were, and heard only what 
you heard; but X have been convinced by ar- 
guments unheard by you, and facts unknown 
by you; and I have no 4onht that, had yon 
been in my place, you too, would, have voted» 
as 1 felt it my duty to you, to my couatty, and 
to my own conscience^ to votei wberewre^ I 
have voted as your xepresentetive ovgkt ^ 
hftTe voted.'' Xfthiiw(mIdiM>tbe»tni» 
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ffofficient Kumtr to thci itrictest cect of in- 
stmetionistB, the tionstitational or^nlzation 
of the vepre^entative principle would be a 
worthless hnxnbtig. 

2nd. It is admitted, by all instnictionistt, 
that a member is not bband, by- any form of 
instmctions, to rot^ against his own construc- 
tion of the constitution, because he is sworn to 
support the constitution, and he must be the 
keeper of his own coihcience. This is a sur- 
render of the whole principle of the doctrine 
of instructions. Every member is also pledged 
by an oath to be true and faithful to the Uni- 
ted States. And who is to be tiie keeper of 
hie conscience as to what is such fideli^ If 
he TOte against his own xxinyiction of the in- 
terest t>f the Union, is hey in his own opinion, 
faithful to the United States? Does he ndt, in 
his own consdenco, Tiolate his oathS Boes 
he, in fals own judgement, promote the gene* 
ml welfare; and is if not his unquestionable 
duty to endeavor, m hii whole course, to do 
that, on all his responsibilities to his electors, 
€0 his conscience, and to his whole country? 
If he be bound to act as the mere agent of his 
own little district on questions of vital policy, 
it he not equally its agent 4n every vote he 
may be called to give? And if, consequently, 
his vote should be the echo of that district on 
any one question, should it not be so, just as 
much, on every question on which he votes as its 
representative? If he vote only as its substi- 
tute, its will should equally control all his 
rotes. And, the concession 'that he should 
vote his oNvn opinion on one question necessa- 
rily iiAplies that he should do it on every 
question. 

'3. Popular fhstructions are scarcely ever 
practicable, and will always be liable to great 
abuse. The principle is that the will of the 
constituent body should be that of t^e repre- 
sentative. If the constituent's will be known 
or inferred', the manner of communicating h is 
immaterial. Formal instructions are not nc- 
eetsary, and, if ever ahempt^, how is the 
member to know that • they are endorsed by a 
majority of his electors, or what infludice or 
nianiigement procured them, or how well those, 
whomi^ht haVe concurred in them, understood 
the snbject, or what would be their opinion on 
fhll discussion and grave consideration? And, 
when there is no -express instruction, he may 
be misinformed or otherwise mistaken as to 
the opinion of his constituents; and, in every 
iuch case, such mistake might be a good plea 
for a bad and unpopular vote. The doctrine 
of instrnctions impairs proper responsibility 
and induces temporiring members not only to 
feel the popular pulse, instead df their own 
minds, but often to help to excite pulsations 
in unison witii their own selfish interest or 
•Bibition. It relieves lazy and timid members 
from the fiuperfl^otis labor and responsibility 
of thinkingfor themselves, and^ncourages them 
tobaoomo terrile and to engage in the vulgar 
tMnryof pcoftitated and va^xincipied dem- 



agogues, instead of being, as they were de- 
signed to be, vigilant sentinels on their coun- 
try's watch-tower, and faithful guardians of 
their country's justice, honor and peace. 
Moreover it would not only be incongruous^ 
but humiliating and unjust to require a mem- 
ber, and especially after long and able debate 
not iieard by his constituents, to record, for 
a^l time, as his opinion, that which was qot 
his opinion, and at the absurdity of which his 
conBcfence and judgement->revolted when, as a 
poor cuckoo, he mechanically uttered it .on a 
call for the yeas and nays. Can such be the 
imperative political duty of an enlightened, 
honorable, patriotic, and conscientious mem- 
ber of the august Congress of the United 
Stated? 

4. The articles of Confederation made the 
delegates to Congress dependent on their res* 
pective States for their compensation, and ex- 
pressly reserved to each State the right to 
recall any of its delegates whenever it might 
chpose to do so. This made each delegate 
dependent on the *wilL and pleasure of hia 
State. But the constitution of the United 
States secures to every member of Congress a 
reasonable compensation out of the I^ational 
Treasury; neither his State nor his district is 
bound or permitted to pay him; and he is also. 
entitled to ^lold his seat for a prescribed temp, 
even against the will of his district or State. 
All this shows, that, in adopting the constitu- 
tion, the people intended that their members 
in Congress should not, as nnder the Confed- 
eration, be dependent on them or subject to 
their control otherwise th^nas moral influence 
and responsibility might reasonably operate. 

Besides, the constitution guarantees to the 
peoplQ the right to assemble peaceably and 
petition Congress for a redress of Grievances. 
This implies a conviction that the people had» 
and should have, no right, by instructions/ to 
compel their representatives do that which tho 
constitution was so careful to sepure to them s 
ri^ht to merely to Jpetition for. 

,5. The assumed mai^datory authority -of in* 
structions makes the member a mere automa- 
ton, often a puppet in the hands of artful wire- 
workers, and may defeat the object and effect 
of elaborate discussion and consideration of 
subjects in Congress. The member may feel 
that it would be idle to think for himself if he 
be bound to act as othets mity choose to dic- 
tate; and all argument addressed to him will 
be useless jif it shall be his duty to vote against 
the light shed and the conviction produced by lt» 

6. If a'member of Congress be bound by in* 
structions, why is not a judge equally bound? 
The Judge is as much the people's organ as 
the Legislator can be. Each is a representatite 
of the peoples sovereignty^ and the only differ- 
ence 19, that one represents the judicial, while 
the o^er represents the legislative function 
of the same sovereign over both. But whoev* 
er presumed to thiiuc that a judge is bound to 
decide Ai public seatiinent n»y raggeit? It It 
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his duty to utter the law, and adminlBter jus- 
tice to the poor, the humble, and the obnox- 
ious, as well as to the rich, the exalted, and 
the popular) in defiance of public opinion. A 
Judge who will not do this is unworthy of his 
trust, and perverts the great object of it; a legis- 
lator is equally unworthy who fails to think 
independently, and refuses to act according to 
his own clear opinion. His department was 
organised as it was, and he was elected as he 
was for two years, to thus tliink and thus act, 
whenever he is conyinced that his country's 
welfare will be promoted by it. 

7. But the most comprehensive and conclu- 
sive argument against the political obligation 
of popular instructions arises from the organi- 
zation and limitation of all the functions of 
sovereignty by the Constitution. 

If, as is undeniably implied by the character 
of the constitution and proved by history and 
the leading object of representation, the people, 
however intelligent and virtuous, cannot di- 
rectly legislate wisely or safely in primary 
assemblies, do not the causes of their incapac- 
ity apply, with even greater certainty and 
force, to their less considered and less respon- 
sible instructions? If they should not legis- 
late, should they control those who, for that 
very reason, were chosen to make laws 
for them? If they could not be trusted to 
make law, could they be trusted with authori- 
ty to compel Congress to pass a law which 
they, themselves, are too multitudinous, incon- 
siderate, and irresponsible, in primary mect- 
ngs, to enact wiselyf Moreover liberty will be 
insecure, and justice unsafe, unless the popu- 
lar majority are subject to organic checks 
which will compel them to pause and soberly 
reflect. And tiie objects of all the checks 
provided by the constitution may be defeated 
if the doctrine of instructions shall ever be 
generally recognized and carried out in prac- 
tice. 

With such barriers around them, Theseus 
i^uld never have been banished from his coun- 
try by an Athenian mob excited to fury by the 
primate of demagogues— Menestheus; nor 
8ocrate< doomed, by the same sort of a ma- 
jority of numbers, to the hemlock; nor Axis- 
tides to ostracism; nor Cicero to exilement by 
the profligate Clodius, who stooped from a 
a patrician to a plebian rank, to deceive and 
lead an enviotis and ignorant multitude. On 
all those memorable occasions of reckless 



philosophy and had, by his patriotism, rescued 
his countrymen from a Catalinian vortex. 

But, had right and justice been guarded, 
against the impulses of passion and the delu- 
sions of ignorance at Athens and at Rome, by 
such organic securities as those provided by 
our admirable constitution, undisturbed by 
popular instructions, the dominant party would 
have been held back until they had become 
cool and abjured their momentary errors, as 
they foon did; and organized and limited De- 
mocracy would then have escaped the suspi- 
cion cast upon it by those democratic out- 
breaks of liberty unorganized and unchecked. 

If Congress must speak as the majority feels, 
all the wonderful machinery of our national 
government, organized for the purpose of reg- 
ulating the motive power of public sentiment, 
often as explosive as steam, would, in time, 
be rendered powerless, and the transient pas- 
sions and delusions of the majority, instead of 
their deliberate reason and final judgment, 
would reign unchecked- and soon drive to an- 
archy, revolution, and ruin. To avert such a 
catastrophe was the object, and is yet the )iope, 
of our fundamental distribution and organisa- 
tion of the power of ruling majorities. But 
the popular doctrine of instructions is a cor- 
morant in the tree of life, and if long permit- 
ted to live and feed, will surely make it "fruit- 
less, sapless — dead. 

The only constitutional power the electoral 
constituency can have, or ought to have, over 
a member, is that moral influence arising from 
sympathy, and his responsibility to censorship. 
They can neither remove nor olhei^wise control 
him during his term. 

But public opinion, however formed, if 
entitled to respect, and, when deliberately 
made up, is entitled to, and will always com- 
mand a great degree of deference. There is 
no danger that it will not, in any of its multi- 
form phases, be sufficiently respected by every 
functionary. The only fear is, that it will 
have on all, and especially those of the legis- 
lative department, too much influence— more, 
much more, than will be consistent with the 
spirit and ends of the constitution. The great 
danger is, not that representatives will wan- 
tonly contemn deliberate public sentiment, but 
that they will be too much influenced by evan- 
escent popular impulses, and will be governed 
more by the clamor of the noisy and designing, 
than by "the still small voice of reason," often 
modestly whispered by the honest and indus- 



popular movement, the deluded actors, on ! trious, but too often drowned by the vocifera- 
sober reflection, repented. They built a mon- ' tions of demagogues and their Praetorian 



mnent to the memory of their great benefactor 
Theseus — they consecrated the ashes of their 
deified Socrates — ^they recalled their just Aris- 
tides US save, from foreign foes and domestic 
demagogues, that country which his invincible j 
virtues so impressively illustrated — and Cicero 
was restored to his country and its confidence, 
and once more, saluted as the patbk patrijs 
who had adorned his age by his eloquence and 
34 



bands. A demagogue is a sycophantic parisite 
— a servile tool — a slave at the feet of power. 
And, though the object of his idolatry is not a 
titled king, yet he fawns at the feet of a Bria- 
riean monarch, an excitable multitude, on 
whose credulity, vanity and passions, he plays 
with all the dexterity of an artftil courtier. 
A member of the American Congress should 
bean Amerioan statefman— not, like Boike 
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or Cato, too teuadoiu of abstract truth to do 
whatever may be practically beat; but — en- 
lightened by proper knowledge, and animated 
by a true American heart, throbbing for his 
whole country — always doing that which he 
believea to be bett for that country in all time. 
Such a public servant is a public blessing and 
will always be honored, even in exile. The 
opposite character will be a curse to any peo- 
ple, and his posthumous doom will be — in- 
famy. 

The Constitution of the United States con- 
templates a Congress of Statesmen: the con- 
tagious , doctrine of instructions will make 
them sycophants — slaves— demagogues. We 
must speedily choose between the blessing and 
the curse. Blind subs^ervience to the apparent 
will or feeling of the numerical majority has 
already impaired the efiicacy of our organic 
institutionsi and has even brought them to a 
state of fearful transition. It tends, more and 
more, to die Utopian folly of unregulated and 
uncontrolled democracy — representative in 
form, but simple and unmixed in practice. It 
tends to exclude from the national councils, 
our best and wisest men; and to fill them with 
a lower race, unfit and untrustworthy — too 
many of them ignorant and noisy, and too 
many selfish, unscrupulous and profligate: 
and, by its entire process, it tends to degrade 
ofiice, to shake the confidence of good and 
wise men in the value and long life of the 
Union, and to bring the general government 
itself to the lowest ebb. 

In addition to the foregoing considerations, 
there is another peculiarly applicable to the 
Senate, and that is, that it was created and 
organized for the sole purpose of staying the 
occasional tides of popular sentiment until 
they may flow back or become harmless. 
This will not be denied; and if it should be, 
no other proofs can be required than the ex- 
tracts already quoted. How absurd, then, 
must it be to assume that a Senator shall be 
bound to submit to a thing which ho was ap- 
pointed to resist, and, if needful, overcome? 
And what form of instruction to him could be 
generally more authentic than that implied by 
tixe conduct of the more immediate represen- 
tatives of the people? The act of this branch 
may, psimx facie, be presumed to be the ofi"- 
ipring of the popular will. Resolutions by 
State Legislatures would certainly not be bet- 
ter evidence of it. Then, if a Senator ought 
to vote as the Legislature of his State may 
tell him to vote, he onght to vote as the 
House of Representatives, or that portion 
of it from his own State, had voted. — 
But the ofiice of the Senate is to check 
the other branch, and to prevent its acts from 
becoming laws, whenever the Senate deems 
them inexpedient. And to aflbrd an as- 
surance that Senators would do this, the con- 
stitution makes them comparatively independ- 
ent of popular sentiment, by extending their 
temi to lis years, andproTiding for their elec- 



tion by a select body of public men, instead of 
the people themselves. The danger appre- 
hended was that the members of the House of 
Representatives would sometimes be so 
much under the influence of symathy with 
excited masses of their constituents, or bo 
; much afraid of their resentment, as to be un- 
safe legislators. And to guard against mis* 
chief from tliat source, a Senate was instituted, 
and its members were required to be of a grave 
and ripe age, and were placed by the consti'- 
tution so remote from the contagion or fear of 
popular ebulitions as to be presumed free, to 
a conservative extent, from their influence. 
But this object would be frustmtcd, and this 
theoi7 totally subverted by inculcating the 
suicidal doctrine that Senators are bound, at 
all times and under all circumstances, to ex- 
press, by their votes, the will of the Legisla- 
tures or of a majority of the people of their 
respective States. And the Senator who will 
ever do it, against his own clear convictions of 
his duty to his country, will be a cowardly 
recreant from his post, and a traitor to the 
constitution. Nor could he, for his ease or 
comfort, at such a crisis, resign his seat ivith- 
out being a deserter from the .very service 
which the Scnatejwas created to perform. To 
execute the great purpose of his commission, 
and exemplify tlie value of Senatorial firmness 
and experience, it is, on such an occasion, 
pRE-EMiXENTLY hls dutv to Stand at his post, 
and, in defiance of all personal considerations, 
fulfil his trust according to his own judgement. 
And he, who cannot, or will not do this, in 
j times of trial, is unworthy of a seat in the ven- 
erable body of CONSCRIPT eatherb, and 
would disgrace the Senatorial mantle. 

But well settled public opinion should al- 
ways so far influence Senators as to induce 
them to forbear the enactment of a law which 
the majority of the citizens of the United 
States would deliberately and perseveringly 
disapprove. Public policy forbids all such 
impracticable legislation. Law — to be prac- 
tical and useful — must be ultinuitely accepta- 
ble to the people for whom it is made. 

In opposing a measure also, a Senator, as 
well at a Rpresentative, should respectfully 
regard apparent public sentiment as an impor- 
tant fact entitled to more or less influence as 
an argument although to none as a command* 
But, on all national questions, he should man- 
. ifest a national tone of thought, of principle, 
jand of action. Elevating himself above the 
, clouds of vulgar.ignorance and the lightnings 
of local factions, he should, with national 
eyes and comprehensive patriotism, survey the 
great and magnificent panorama of the Union, 
, and feel that it is all his country, and his oon- 
! stituency. And, whatever he sees to' be the 
i interest of the whole, he should resolutely en- 
' deavor to accomplish, even at the expense of 
threatened political martyrdom at home. Er- 
icry such Statesman will, under all vicissitudes, 
! eojoy his own approbation and be snstaiiied by 
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the respect of all good and wise men. And, 
if his heroic patriotism should doom him to a 
temporary ostracism, time will exalt his name 
to a proud eminence ahoye the infectious at- 
mosphere in which temporising politicians, 
like other ephemera of a day, flutter and die. 
According t6 the true theory and animating 
spirit of our American Constitution, such is a 
model of an American Senator. Such was 
Daniel Wbbbteb — and such was Henrt 
Clay. 

But our modern Senates have been dignified 
with only a few of that noble class. Too 
mmy of them, intoxicated with the popular 
breath, seem to have been uninspired by the 
genius of their place. The progress of de- 
generacy has been so rapid, that, already, the 
Senate — almost as much vulgarized as the 
other Branch of Congress — has lost its dis- 
tinguished caste, and has nearly abandoned 
the high position of guardian umpirage for 
which it was created. This decline to the 
level of the popular body — as ominous as it is 
humiliating — is the effect chiefly of an abuse 
of the power of local majorities through the 
direct and indirect agency of popular instruc- 
tions. And, without a speedy and general 
retrogade morement, the theory of the Consti- 
tution will be changed, and undigested De- 
mocracy, without check, will rule and ruin. 

The crisis is pregnant. We have been too 
much ruled by politicians, whose idol is ephe- 
meral popularity of the most vulgar stamp — 
foreign influence, in both religion and politics, 
is paralyzing all pure American influence — 
and foreign policy is overrunning American 
policy — ^premature dogmas of free trade, invi- 
ting excessive importations of foreign products 
to the discouragement of domestia capital and 
enterprise, have already greatly curtailed our 
circulation, crippled our resources, and involved 
our country in a heavy debt — places of trust at 
home and abroad, are filled with second and 



third rate men to the injury of our people and 
the degradation of their national character — 
the elective franchise is prostituted — the ballot 
box is defiled and corrup^d — political demoral- 
ization is consequently progressive in an alarm- 
ing degree. Factions, local and personal, re- 
ligious and political, distract our councils and 
disturb our peace — Nullification and Se- 
cession shake their Gordot heads in the face 
of the Union — ^^nd names, and party pride, 
and fugitive non-essentials, if not soon rem- 
edied, may subjugate the band of true Ameri- 
can patriots, who, even yet, have the power 
to save all that is in danger, and restore all 
that is lost. Let them, forgetting the past, 
and looking only at the present and the future, 
magnanimously unite on a platform of vital 
PBINCIFLES in which all true-hearted Ameri- 
cans agree, and then, and not until then, the 
work of rescue and reform will be hopefully 
begun. 

The call for such an union, for the sake of 
Liberty and Union, is loud and imperative. 
And, if it shall — before it will be too late — 
rally, as one man, the friends of a common 
cause, that cause will yet gloriously triumph 
and long prevail. And whenever victory 
shall crown its banners and emblazon their 
folds with the "CROSS and the BAGLE" 
on one side amd the "CONSTITUTION, 
UNION and LIBERTY," on the other, 
American independence will be redeemed, and 
American institutions regenerated. And then 
the Captain of the triumphant Christian Host, 
that shall restore religion to its native purity, 
simplicity and fraternal love, will be canon- 
ized as a better missionary and greater re- 
former than Luther. And the leader of the 
great Army of the Constitution, which shall 
save and restore what the "Father of his 
Country" fought for and established, vrill de- 
I serve the title and receive the reward of a 
I second Washington. 
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A large body of the elite of the organized melitia of Kentucky having 
encamped in Franklin county near the capital, for the purpose of disci- 
pline and in commemoration of our National Anniversary — Mr. Robert- 
son, nine days before the 4th of July, was invited to address the as- 
semblage of at least 20,000 persons, male and female, old and youDg, 
citizens and soldiers — and the following address was accordingly de- 
livered : — 



Camp Madisok, Frakklin County, Kt., July 5, 1843. 
To the Hon. George Robertson : 

Sir — By a resolution adopted at a meeting of the officers and 
troops assembled at Camp Madison, the yndersigned were appointed a 
committee to express to you their warm thanks for the able and eloquent 
address delivered to them by you on our National Anniversary, and at 
the same time respectfully to request from you a copy for publication. 
' We have the honor to be respectfully, your obedient servants, 

JOHN MILLER. Col. 
LUCIUS DESHA, Lt, Col. 
C. M. CLAY, Col. Fayette Legion. 
J. T. PRATT, Adj't. General. 
T. L. CALDWELL, Surgeon Gen. 



Camp Madison, 5th July, 1843. 
Gentlemen : — In ansvrer to your polite and flattering communicktion 
requesting for publication a copy of the address delivered yesterday, at 
the instance and in behalf of yourselves and those you represent, I 
cheerfully consent to the proposed publication, and vrill, in a day or two, 
furnish you the desired copy. Yours respectfully, 

G. ROBERTSON. 
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Once more, my counClrmen, we are permit- ! 
ted gratefully to behold the anniversary sun ^ 
of American Indepeodeoce ; once more we 
•alute the star-spangled banner, and rejoice 
that the cherished emblem of our union and 
liberty, spotless and peerless as ever, still 
waves over a nation now, as in time past, sig- 
nally blessed by a benignant Providence ; 
once more, on earth, the old and the young, of 
all classes, forgetting the distinctions of name, 
of fortune, and of faith, have assembled, un- 
der the canopy of a bright sky, to embalm 
the memory of " '76," to remember the tribu- 
lations ana triumphs of our pilgrim fathers 
ftnd mothers, and to thank God that we are 
yet a free and united people. 

At the call of those trumpets and those 
drums-— with short notice, and rather as a "mi- 
nute-man" — the organ of that bcautifal and 
gallant band of citizen soldiers-^I appear be- 
fore you on the forlorn hope of suggesting, for 
your contemplations, something benttinr such 
an assemblage, on such a day. And, although 
the accustomed and more comprehensive to- 
pics, however trite, can jaever be unacceptable 
to those who delight to commemorate " the 
4th of July," yet we have thought that a sub- 
ject which, whilst it may be less directly ap- 
plicable, is more local and novel, might be 
equally appro|)riate and more generally inter- 
esting. The birth, process, and condition of 
our own CommonwealQi, as an offspring of 
our- glorious Revolution and a member of our 
blessed Union, are intimately associated with 
all that belongs to the becoming celebration of 
this day, and beautifully illustrate the bene- 
ficence of the principles of human right and 
civil government which have consecrated it aS 
a national jubilee. Our theme, is KEN- 
TUCKY. 

We have not come here to recite the annals 
of our State. All this beauty, and chivalry, 
and intelligence, and piety, with religious 
rites and martial music and display, announce 
a purpose far more comprehensive and im- 
portant. FeeliDg, as we this day must, that 
we are standing on a narrow isthmus between 
the great oceans of the eventful past and of 
the still more eventful future, we instinctively 
glance backward on the one and forwnrd on 
the other, and embrace, in the transient vi- 
sion, a panorama^ of the pregnant present. 
Such contemplations are peculiarljr appropri- 
ate and affecting ; and, when intelligent, 
must be profitable. Mixed with joy and sor- 
row — hope and fear — ^gratitude and regret — 
complacency and humiliation — they* must 
help to exalt our minds and purify oujr hearts, 
awaken us to a proper sense of our duties and 
relponfibilities, and, by inspiring more virtu- 



ous emotions and resolutions, make us wiser 
as individuals, and as citisens more useful. 

A bird's eye gfance at Kentucky — ^physieal, 
meral, and pmitical — ^past, present, and pro- 
spective — ^may, and ought to, produce all those 
valuable results, as fruits of this day's com- 
memoration. And if, in any degree, such- 
should be the consequence, our assembling 
will have been neither barren nor vain ; and 
it will be good for as all that we were h^ e. 

Time builds on the ruins itself has made. It 
destroys to renew and desolates to improve. 
A wise and benevolent Providence has thus 
marked its process in the moral, as well 
as in the physical world. The tide which 
has borne past generations to the ocean of 
eternity, is hastening to the same doom the 
livinff mass now s^liding downward to that 
shoreless and unfathomed reservoir. But 
whilst the current, in its onward flow, sweeps 
away all that should perish, like the Nile, it 
refreshes every desert and fructifies every wild 
through which it rolls ; and, fertilizing one 
land with the spoils of another, it deposits in 
a succeeding age the best seed* matured by 
the toil^of ages gone before. Asia has thus 
been made tributary to Africa and to the 
younger Europe, ancient to modern times, 
and the middle ages to the more hallowed 
da]^8 in which we ourselves live. One gene* 
ration dies that another may live to take its 
place. The desolation of one country has 
oeen the renovation of another — ^Uie downfall 
of one system has been the ultimate establish- 
ment of a' better — and the ruin of nations has 
been the birth or regeneration of others both 
wiser and happier. The stream of moral 
li^ht, with a western destination from the be- 
^nning, has, in all its meandcrings, increased 
its volume, until, swollen by the contributions 
and enriched by the gleamings of ages, it has 
poured its flood on the cis-aUantic world. ' 

America is a living monument of these cen' 
soling truths. When, within man's memory, 
it was blessed with the first footsteps of mo- 
dern civilization, the germs of inductive phi- 
losophy, true liberty, and pure religion, sifted 
from the chaff and rectified by the experience 
of ages, were importod by our pilgrim ancest- 
ors to a land which seems to have been pre- 
pared by Providence for their successful de- 
velopment in the proper poason for aKsuring to 
manxind an exalted destiny, at last, on earth. 

In less than 250 years from the first settle- 
ments at Jamestown and Plymouth, the tem- 
perate zone of North America already exhibits 
many signs that it is the promised land of 
civil liberty, and that the Anglo- Aroericang 
are the chosen depositories of principles and 
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institutions destined to liberate and exalt the 
haman race. 

But our own Kentucky is, itself alone, a 
colossal tower of God's beneroleuce and time's 
beneficence te man. Within three score years 
and ten — ^the short period allotted for a& the 
works and enjoyments of a human being here 
below — this fair Commonwealth, now so bles- 
sed and distinguished, was a gloomy wilder- 
ness, the abode of wild beasts, and the hunt- 
ing ^ound and battle field of the still more 
ferocious red men of the west^ Its fertile soil 
was unfurrowed by the plow, its gigantic for- 
est untouched by the axe of civilized man. 
Within all its limits wild nature's solitude 
was unblessed by the voice of reason, religion 
or law — uncheered by one spire to Heaven — 
by one hearth of domestic charity, or by the 
curling smoke of a solitary cottage. But, in 
the fullness of time, the red man was to be 
supplanted by the white — the scalping knife 
by the sword of Justice — the savage war cry 
by the church bells of christian temples — the 
panther and the buffaloe by domestic herds — 
and the wilderness was soon te bloom with all 
^e beauty and fragrance of '^ the rose of Sha- 
ron and lily of the valley." 

In 1774, the tide of civilization, moving 
westward trom the Atlantic, approached the 
Alleghanies — ^the Anglo-Saxon rac-e, destined 
to conquer and enlighten the earth, crossed the 
mountain barrier — and Finlcy, and Boone, and 
Harrod, aqd Logan, and Knox, and Whitley, 
and Kenton, hunters of Kentucky— came, and 
conquQred. They brought with them the rifle, 
the axe, the plough, and THE BIBLE. And, 
thus armed, this vanguard of their race led 
the forlorn hope of western civilization to vic- 
tory and to fortune. The Indians fell by their 
rifles, the forest by their axes, and savage idols 
tumbled before God's holy Book — ^until the 
current of population, rolling on, wave by 
wave in rapid succession, soon made Ken- 
tucky a^ ricn and powerful State — ^the first 
bom of the Union of 1788, and now, even 
now, unsurpassed by physical blessings and 
moral power— already the mother of younger 
Commonwealths in the gre^t Valley of the 
Mississippi, and, in many respects, a fit ex- 
emplar to the nations of the whole earth. 

The birth and legal maturity of tuch a Com- 
monwealth are surely worthy of public com- 
memoration. As Kentuckians, we should 
make periodical offerings of thanksgivings to 
God and of gratitude to our pioneer fathers 
and mothers for our enviable allotnacnts'in this 
age of light and in this land of liberty, plenty, 
and hope. Every nation leaves, on its patn- 
way bAind, some lastbig memorial which it 
should never forget or neglect — some green 
spots in the waste of the past, around which 
memory lingers with ennobling emotions. 
And to commemorate, with CTatcful hearts, 
great national events either glorious or bene- 
ficent, is a double offering on the altar of pa- 
triotism and the altar of God. Few incidents 
in the history of nations have been more use- 
ful or can be more memorable than that of the 
first settlement of Kontncky by our own race ; 



few have been more eventful — ^and not one «x- 
hibits more of romance or of those qualities 
and deeds deemed chivalrous and noble amon§r 
men. And the adoption of Kentucky's or- 
ganic law and her admission into the federo- 
natioaal union of Anglo-American States, con- 
stitute an appropriate episode to the thrilling 
epic of her Herculean infancy. Our own in- 
terests, duty to the generations that shall suc- 
ceed us, and respect (or the memory of our 
illustrious predecessors — call Kentuckians, 
one and all, to the consecration of an occa- 
sional day or days to the becoming celebration 
of tliose two most interesting events in our 
local history. And let these Kentuckiads — 
like the saturnalia of the Romans, the Pass- 
over of the Jews, and the Olympiads of the 
Greeks — ^be sacred seasons, when all of every 
rank and denomination, animated by the sama 
pervading sentiments and communing as one 
family, may refresh their patriotism, revive 
their civic virtues, and improve their social 
graces. 

This, my countrymen, is a monumental 
land. Modem, as it is, in authentic history, 
it is, covered with monuments of a remote an- 
tiquity-— memorials, not only of successive 
generations nf long extinct vegetables and an- 
imals whose transformed relics fill and fertil- 
ize the earth beneath us, but al^o of a race or 
races of men as far advanced perhaps in 
knowledge and the arts of social life as their 
contemporaries of Europe, Asia, or Afriea ; 
but of whose origin, history, or doom, no tra- 
dition remains. It contains monuments also 
of more reccLt races less civilized, and by 
whom the more ancient and enlightened in- 
habitants may have been exterminated or ab- 
sorbed, as Southern Europe once was, and 
perhaps about the same time, by wander- 
ing tribes of Northern barbarians. By its 
central position as the heart of North Amer- 
ica — its stupendous cliffs and labyrintlis — its 
genial climate — its unsurpassed fertility — its 
physical beauty and magnificence — its insti- 
tutions, its population, and its deeds — God 
has made it an everlasting monument as en- 
during as its own mountains and far more in- 
teresting than the Towers and Pyramids of 
the old world. And may we, of tnis genera- 
tion, leave behind us memorials worthy of our 
country and our tise. 

Sites of large cities of the Cyclopean style ; 
ruins of gigantic fortifications, temples, and 
cemeteries — ^perfect petrifactions of human be- 
ings of the Caucasian form, with the accus- 
tomed habiliments of the civilized dead--all 
disinteiTed after a sleep of many centuries — 
prove, beyond dispute, that our continent was 
once the theatre of a crowded population re- 
sembling, and probably equairing, the most 
civilized of their cotemporaries of the trans- 
atlantic world. When and whence those 
buried and forgotten nations came to America 
we have no clue fer determining with historic 
certainty. If, as may be probable, any of 
them were superior to the Itzacans — ^who emi- 
grating probably from the Caspian sfea, built 
'Mexico and Cusco — ^they may nave be^n Car- 
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thagenianB, Phoenicians, Phocians, or EtniQ' 
cans — all of the Pelasgian race — or probably 
Danes ; all of which nations navigated the 
the Atlantic Ocean, and the last of whom 
had planted settlements in the Kew England 
States at least twelye centuries ago. Modern 
geology, which discloses the history of the 
earth and vegetation and irrational aninuils 
for thonssnds of years, is dumb as to our race, 
of whom there is no fossil fragment in any of 
the stratifications of the globe. Nor, whilst 
it proves,, beyond question, that this whole 
continent was once covered by an ocean of 
water, does it intimate the origin, character, 
or destiny of the more enlightened people whe 
lived on it after its emergence and long before 
the discovery of it by Cabot. 

Their tale is untold. Were it known, it 
wonld doubtless be interesting and eventful. 
AgtB ago, Kentucky may have been the busy 
theatre of incidents and catastrophes in the 
drama of civil and social life, of which a He- 
siod, a Homer, and a Viiyil -mi^ht havo sung 
with immortal meled^- It is said that, when 
Alexander saw the hillocks supposed to con- 
tain the bones of Achillis and Patroclus, he 
nebed becaase he too had not, like them, a 
Homer to canonise his name. 

May not Kentucky, centuries back, have 
had its Achilles and Patroclus, and Hector, 
and Helen, and Troy — ^its Marathon, its 
Athens, its Delc^hi, and its Parnassus — ^its 
Theseus, its Selon, its Socrates, its Epami- 
nondas, its'Themistocles, its Demosthenes — ^its 
wars, its friendships, its loves, and its human 
woes ? But of these no Homer sane, and all 
is now desolation and oblivion. Whilst we 
tread on the ruins of generations unknown, 
all that history tells of Kentucky's past may 
be embraced in the narrow span of one cen- 
tury. 

Long prior to the immigration of our an- 
cestors, Kentucky had been depopulated, and, 
—covered with majestis fotests and luxuriant 
cane, — had become the hunting ground of va- 
rious tribes of savages and the theatre of 
bloody conflicts between them. And, from 
those circumstances, it derived its name — 
Kantuckea, in Indian dialect being, "the 
dark and bloody ^ound." Though embraced 
constructively within the chartered limits of 
Virginia under James's grant of 1606, yet it 
was also claimed by France — both England 
and France claiming a ^eat portion of S'orth 
America by allegea prior discovery, which, 
according to the conventional law of Chris- 
tendom, gave to a Christian nation dominion 
over any unchristian country which it first dis- 
eovereu. These conflicting claims of Eng- 
land and France not being adjusted until the 
treaty of 1763, the uncertainty of title, the re- 
moteness of the territory, and the perils and 
privations incident to a colonization of it re- 
tarded its exploration and settlement until 
after that peace had been concluded. Some 
wandering Frenchmen, as well as Virginians, 
had eccasionally had earlier glimpses of it, 
and made glowing reports of its fertility and 
bmaty. But it remamed unappropriated by 



the hand of civilization until the year 1767, 
when GEORGE WASHINGTON, afterwards 
commander-in chief and President of the 
United States, visited the Eastern portion of 
it, and under the naoclamatien of '63, made 
two surveys, chieny within its limits, on 
Sandy, in the name of John Fry, the Colonel 
of the regiment, of 'which, in the war of '53, 
he himself was Lieut. Colonel. These sur- 
veys, like everything else attempted by Wash- 
ington, were perfectly made and reported, so 
that every line and corner have been easily 
identified. They were the first surveys ever 
made within the limits^of our present state-^ 
and thus Washingtpn was one of the first 
" hunters of Kentucky." Finley and others, 
of North Carolina, having in the same year of 
1767, explored the best northern portions of 
the territory, and retunied with alluring ac- 
counts, Daniel Bone of the same state, the 
Nimrod of the day, was induced to come and 
look at it for himself in 1769. He was so 
charmed with the beauty and sublimity of its 
landscape, the melody and fragrance of its 
forests, and the variety and abundance of its 
wild game, as to linger in its solitudes, gen- 
erally alone, for two years. In 1770, in es- 
caping frqm Indians who killed one of his 
brothers by his side on Boone's creek in the 
present aounty of Clarke, he lost his hunting 
Knife, which was found in 1822, and is now in 
the historic cabinet at Washington city. In 
1773-4, several surveys were made near " the 
falls," and on Elkhom and the Kentucky 
river under the proclamation of '63. And, in 
the fall of the year 1774, James Harrod of 
MonoBgehala, with about 60 others who were 
in " the battle point," built some cabins 
where Harrodsburgh now stands, and returned 
home with the intention of removing to them, 
which some of them did in the faU of 1776. 
Boone had come with his family as far as 
Holstein, was at Wataga in March 1775, and 
having there assisted in negotiating the con- 
tract whereby the Chcrokees, who clainied all 
the territory south of the Kentucky river, sold 
to Colonel Henderson of North Carolina, their 
title thereto, he was employed by the pur- 
chaser to open the first Kentucky road — (from 
Cumberland gap to that river,) which being 
soon completed by blazing trees and calling 
the desiguated route a trace, he commenced, 
about the middle of April, 1776, the erection 
of a log fortification on the southeni bank of 
the river, at a place since called Boonsbo- 
rough, and which was finished in June of the 
same year. Thus it is almost certain that, 
whilst the first revolutionary guns were thun- 
dering on the 19th of April at Lexington, 
Massachusetts, in the cause of National In- 
dependence, the pioneer axe was resounding 
among |the cliffs of Kentucky in the work of 
rearing the first modern fortress for founding 
and guarding civilization in this Hesperian 
wilderness. The fortress being completed, 
Boone removed to it with his wife and d(aught- 
ers early^ in September, 1775.— These were the 
first civilized females who ventured to settle 
4x1 Kentucky. Without the co-operation of the 
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Rentier sex, the eettlement iirould nerer kaxe 
been made. Woman was the guardian angel 
ef the wild and perilous forest. And neyer, 
on euih» 'vras the poet's conception of her 
Talne more perfectly ezemplifiedr— for it vas 
here truly seen and felt that — 

The world was sad, the garden was a wild, 
Ajid man the Hermit sighed, till woman 
smiled/' 
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The anniTersarj of the first advent to I[en' 
tuckj ai Christian woman, by whom our 
State has since been so signallj- adorned and 
blessed, should itself he commemorated with 
gniteful hearts. She was the tutelar genius 
of our setUementft— she has been the foster 
mother of the domestic virtues whidi have 
hallowed our hearths and graced our society 
—and she it was that fired the heart of Een- 
tuckj patriotism and nerred the arm of Ken- 
tucky chiTaliy. 

In 1776 many improvements were mad® 
preparatory to ultimate residence, and of such 
a character as merely to identify the selected 
spots as those intended for occupancj and 
cultivation. — ^Until theyear 1777 sll this cis- 
montanian territory of v irginia was embraced 
in the county of Fincastle, and was virtually 
in a state of nature, without any local juris- 
prudence or organized admiuistration of jus- 
tice. But the county of Kentucky, cotermin- 
ous with eur state, having been* established 
about the close of the year 1 777 , the new counfy 
was organised and a court of Quarter Sessions 
was opened in March, at Harrodsburgh. And 
of that Kentucky court of justice, Levi Todd 
was the first clerk. 

As the Revolutionary war was raging, and 
no law had been passed lor the a]>propriation 
of land on this side of the mountains, the set- 
tlement of this country did not increase very 
rapidly before the year 1779, when " the land 
law" was enacted. Having always asserted 
fall dominion over all the territory within her 
chartered limits, conceding to the savage oc- 
cupants the usufruct merely, Virginia declared 
illegal and void the purchase made by Col. 
Henderson, and another also by Col. Donald- 
son from the Six Nations, of the territory 
north of the Kentucky river,' all of which was 
claimed by those tribes. Bat. considering 
those purchases valid for the purpose of di- 
vesting the aboriginal title, our parent state 
claimed the absolute right to the entire terri- 
tory as a trust resulting to her from the ille- 
gal contracts, which' were deemed void so far 
only as they |)un)orted to vest beneficial in- 
terests in the individual purchasers who had 
made contracts with Indians in violation of a 
statute prohibiting all such purchases. Thus 
claiming the use of the land, as well as juris- 
diction over it, the Legislature, in 1779, enact- 
ed a statute, commonly called " the land law," 
authorizing, in prescribed modes, individual 
appropriations of laud in Kentucky, This 
beneficent enactment brought to the- country, 
during the fall and winter of that year, an 
unexampled tide of imigiants, who, exchan- 
ging all the comforts of their natire society 



and homes for settJemeats for themselves and 
children here, came like pil^prims to a wilder- 
ness te be made secure by their arms and habi- 
table by the toil of their lives. Through pri- 
vations incredible and perils thick, thousands 
of men, women, and children, came in succes- 
sive caravans forming conunuous streams of 
human beings, horses, cattle, and other domes- 
tic animals, all moving onward along a lonely 
and houseless path to a wild and cheerless 
land. Cast your ej(U back on that long pro- 
cession of missionaries in the cause of civili- 
zation. Behold the men on foot, with their 
trusty guns on their shoulder, driving stock 
and leading packhorses — and the women, 
some walking with pails on their heads, others 
riding with children in their laps and other 
children swung in baskets on horses fasten^ 
to the tails of others goin^ before. See them 
encamped at night expecting to be massacred 
by Indians-— bSiold them in the month of 
December, in that ever memorable season of un- 
precedented cold called "the hard winter," 
travelling two or three miles a da^r, freauently 
in danger of being frozen or lulled oy the 
falling of horses on. the icy and almost im- 
passible trace, and subsisting only on stinted 
allowances of stale bread ana meat; but now, 
lastly, look at them at the destined fort, per- 
haps on the eve of meny Christmas — ^when met 
by the hearty welcome of friends who had come 
before and cheered with fresh buifalo meat 
and parched com— they rejoice at their deliv- 
erance, and resolve to be contented with their 
loU. 

This is no vision of the imagination. It is 
but an imperfect' description ofthe pilgrimage 
of my own father and mother, and of many 
others, Vho settled in Kentucky in December, 
1779. When, resting from their journey, they 
looked at the cheerless home of their choice, 
and remembered, with sighs, the kindred and 
com forts left behind in the sunny land of their 
youth — ^they were yet consoled by trust in the 
martyr's God, and animated by the rainbow of 
hope which gilded the dark firmament lower- 
ing over the unchincked cabins which scarcely 
dieltercd their heads. Blest be the memory o f 
the patriarchal band; blest forever be the 
land ennobled by their virtues and consecrated 
by their blood ; and blest be their children and 
their children's ehildren, both in this life and 
in that to come. 

The land law provided — that alj persons 
who had ' settled themselves or others in the 
country in good faith .antecedently to the let 
of January, 1778, should be entitled to 400 
acres including eachjKttlement,atthe price of 
$2.50 for each nundred acres; that all who, in 
like manner, had settled in villages should be 
entitled, collectively, to 640 acres lor their town, 
and individually to 400 acres each, at the 
same price of $x.50 for each hundred acres; 
that such as had settled since the 1st of Janu- 
ary, 1778, should be entitled to a pre-emption 
of 400 acres, including each settlemeAt on 
paying for each hundred acres £40 in paper 
money, then equal to about $40; that such as 
had, before the Ist of January , 1778, ehostn 
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any racant luid markad it or built a house or 
made krj •ther improvement on it, should be 
entitled, for the same price £40 per hundred, 
to a preremption of • 1,000 acres mr each im- 
provement ; that, to ereiy eettl^meni right a 
pre-emptive right to an additional 1,000 acres, 
at the ffoyernment price of £40 in paper money 
for each hundred acres, should be attached so 
as to adjoin the settlement surrey ; and that, 
iydepenaentlj of any pre-emption claim, any 
person mij^fat procure a treasury warrant for 
any quantity at the said State price, to be lo- 
catea by his own direction. 

Settlement and village claims were to be ad- 
justed hr commissioners appointed by Virginia/ 
whose first session was on the 13th of October, 
1779| at Logan'fi Station, near the prei!ent vit- 
iate of Stanford, and whose first certificate of 
tiUe, dated the next day, Vas granted to. Isaac 
Shelby, (the first Qorerner of Kentucky) for a 
settlement and pre-emption of 1,400 acres* "for' 
raising corn in 1776" near^he Knob Lick, about 
five miles south of Danville, where he after- 
wards resided and died. 

The iMttlcment of Kentucky was not the only 
aim of the lapd law of 1779. Uinfortunitely 
fpr the repese of the first settleria. Revenue was 
Virginia's principal object. She issued war- 
r;ints for more land than she had, and tbo oest 
lands' were covered by successive appropria- 
tious. This w^s the fault of the law, wnich 
not only permitted each claimant to make his 
own entry, but required each location to> bo- 
made with so much provision as to enable sub- 
sequent locators to apprepriate, without colli 
sipn, the adjacent resiaui^m. This last provi 



tunly known that he was permitted tohdd one 
foot. Like liCoses he led the pilgrim army— 
and, like him, he saw but never enjoyed the 
promised, land. 

The Indian tribes, who had claimed the 
territory as their own, denying the validity of 
the con'tracts purporting to cede their titles to 
Henderson and Donaldson, and many ether 
tribes-— of W^hich the Shawanees were the 
most'ferocious^-claiming it as common huht- 
in^ ground —these combined savaj^ deter- 
piiilea to prevent the occupation of it by " the 
•long knife," as thtoy characterixed the White 
men ; and by persevering massacres of the 
early immigrants on tlieir wmt to the cpuntiy 
tod after i^ei^ had reachea it, they endea- 
vored to nip the settlement in its bud. This 
savaee cruf ade against civilization was prose- 
cuted in the settlements of Kentueky until 
after Clark's campaign In 1782, and on the 
borders of the Ohio, until W ay ne*s. treaty at 
Greenville, i^ 1795^. Prior to the treaty of In- 
dependence in 1783, neither the confederation 
nor any of. the States CQutributcsd Any efficient 
aid to' the .Spartan band of issol^tea pioneers 
.who encountered alone all the horrors of ex- 
terminating war with numerous tribes of sa- 
vages. In that bloody struggle even the 
ohddren'were^ soldiers and the wemen all he- 
roines. The husband, with his rifle, . had to 
guard his wife, vbilst she milked their cow; 
aad the lon^^v mother with her children often 
defended' their cabin against unsparing ^te* 
saultsat uiffht. D%y ifter day, and night after 
night, families were surprised and slaughtered 

^ — cappanies of imraiffrants massacrra— sta- 

siou was juclicially constiiied as requiring no- tiqns uttacked^-and bloody ^battles fought — 



tori^ty, actual or potential, in the locative calls, 
an identity between the entry, survey, and pa- 
tent. Unluckily, the courts decided al^ tnat 
an older grantee might bef compelled, by a court 
of equity, to relinquish his legal title to a ju- 
mor claimant under the better entry ; and tliat 
a Hubi^ecuoDt locator, whose entry was con- 
structively certain and good, shf>ula be prefe^r- 
Eed to a prior locictor whose oiitry did not pos- 
sess, at Its date, the prescribed notoriety or 
requisite identity, even though the subsequent 
appropri^tor knew, or might hy reasonable en- 
quii^.^ have known,, when he made his entry,. 
Uial he was encroaching on a prior appropri- 
ation. 

These anomaloHS rules an^ doctrines ope- 
rated unjustly to individuals and injuriously 
to the prosperity, and peace of Kentucky. 
They produced vexatious and protracted liti- 
gation involving, foJ" jnanjjr years, most of th^ 
original titles'-^aiid that litigation generally re- 
sulted to the lo^. aiid often ihr ruin of the 
ourlicr appropriators, who bad ucither craft n«r 
the for^Kight necessary for ciudlnff the leeal net 
woven .by the avaf icious or unskiuul legislators/ 
cunning lawyers^ and m^taphysioal , rourts. 
Mfny, perhapi .mo^t, of the ^idvan^ed guard 
who rescued the pouotry, were supplanted by 
voracious speculalorK. ^ 

Boone was- otie uf the most conspicuous of 
these victims. Of the many ti;acts «i rich land 
for whic^ he had 'ob^ained. titles, iC is n^t cer^ 
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and captives taken and either rescued, w 
butchered, or .burned at the stake. 

Tho horrid massacres at Martin's and Ken- 
cheloc's Stations — 'the defeated camps,' where 
a large company of men, women, ancLchildren, 
were near^ all slaughtered in their tents on the 
wilderpess trace, in 1781, and where, in the 
darkness and chilling rain to which a fugi- 
tive mother h^d escaped undressed, a child 
was bom whom many of us knew in man- 
hood's . prime. : — ^the assault on the cacbia of 
Mrs. Woods,' near the Grab, Orchard, in 1782 
— the bloody. rencounter between an Indian 
who had forced an entrance, and her negro 
man-^-.the Mtempts of other Indians to «ut 
down lier.door — their repulse by her pointing 
through a ciack a gun barrel used as* poker, 
and her fipally cutting oft the Indian's head 
with a broadaz, wbilst he and her slave were 
lying toe^ther side by s^e fighting on the 
floor : — the capture of Miss Calloway and 
Mi^ Booncy at Boonsborough, 177C — the pur- 
suit by their .parents,, one of whom (Boone) 
subscribed an oath that he would rescue ^e 
children, if alive, or die in the efibrt — tho in 
sUnCtive sagacity of the captives in ieaving 
shreds of their handkerchiefs and dressos as 
signals of their course and of tho encouraging 
fact that they still .lived — the anxiety ti 
the pursuing fathers when, survoyinf the 
camp of the sleeping captors, they beheld 
their daughters lying aim in arm— tlio solid- 
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tnde of thOM children when, nbtoirtlj afterwards 
they saw their fathers themselves nopeless 
prisoDerb, tied to trees, facing tomahawks up- 
lifted to slaj them — and the mutual jojof pa- 
re^ts and children when, at that awful mo- 
ment, a fire from friends who had followed in 
the pursuit dispersed the savages and rescued 
the captives who were soon m each other's 
arms weeping, with pious J07 for their provi- 
defitial deiiTerauce : — ^Tho capture of Simon 
Kenton, and his rescue from the fire^ of the 
sake bj the renegado, Simon Qirty, who, Jiat- 
ing his race, had become a' leader of Indians, 
ami though more cruel than any of 'them,. ]^t, 
in thui instance. ilii^strateQ the triumphant 
strength of schoolboy associations ; for he and 
Kenton had played together when they were 
boys, and, recognizing the familiar face j^st 
as the incendiary was igniting the funeral pile 
of faffgots, he iiTStin.ctirely cried stop !— *and 
the' bloody hand was stayed : — Tbie attack l)y 
more than one hundred Indians, on Capt. 
HubbaPs boat &h it descetidcd the Ohio with 
his family — his chivalrous defence -until the 
blood gushed over the tops of his beots, and 
his succesAfiil resistance even thea, and final 
victory by repelling the assailants with billets 
of Vood until, coming in sight bf Lime- 
stone, they ceased fheir cfibrts to board with 
their canoes and, paddled oiF, leaving the 1.0- 
ble immigrant and his blood-stained boat to 
float alone, a raotiument of valor nerer sur- 
passed : — The many Captures of women and 
chilclren; the bunring of infants or the crushing 
of their heads against trees in the presence of 
their mothers — the detention in sUvage Ifcnd- 
ageof men, Avomen. and children for years — 
and the burning of many at the stake, orna- 
mented with the scalps 6f their friends : — 
These were some of tlie scenes of peril and 
blood 'which characterized the first settlement 
of Kentucky by our race- 
Battles too were fought as (gloriously as 
those of Thermopylae ancf the Grampiad Hills. 
Who does i)6t remember, wijth honest pride,' 
the traditions of the heroic defence of Boons- 
borough, and HaiTodsbureh,' avd of Logan's 
and Bryan's Station ? AnoKrheye is the beaf t 
that does not glow with adi§iration at the re- 
cital of the romantib incidents which signal- 
ized these and roaily others as memorabte oc- 
casions in our short but eventful history ? 
One only may illustrate the spirit of all of 
them-. I^earLy .400 Indians, lying concealed 
around Logan's Station, surprised aad shot 
down on<< of its few defenders who, at the 
dawn of day, had passed the puncheon stock- 
ade inquest of the cews— and then, withsa-' 
rago yells, they attacked the fort ; while 
pouring their rifle balis lik«* hail upon the 
hnmble fortress, the wounded man, between 
two fires, raised ^himself on his hands and 
knees, "but, unable to stand, he could notes- 
cape. Col. Benjanrin Logan, observing this 
imploring scene, exclaimed " who will go and 
help our wounded friend?" Several made/ 
the attempt, but were driVen back by the ene- 
my's balls ; at last Logan himself noblr ran 



carried him aafaly in untouched by one of the 
Jiu^idreds of bullets aimed at their heads. . 

'* EstilPs defeat," near Mountsterling, on 
the 30th of March, I78S> was as glcdoos as 
disastrous. More skill and courage were ne- 
ver displayed on a battle field than Capt. Es- 
till and his associates that day exhibited and 
sealed with the blood of all and the Utm vi 
the leader and many of his men. At the time 
of that ef^r memorable batde, " EatiUlx Sta- 
tion" was occupied and Xo be dciended only 
by women and cnildreu, and by my o^m father, 
who was then lying th/ere disabled by several 
wounds receiTed from Indians a few days be- 
fore. 

• And in " {he Blue Lick defeat," August the 
^th, 1782. the cormorant of death fed greedily 
on the fiqwcr of the ^rst settlement. On that 
darkest of their gloomy dtr^ every settler lost 
a friend, and nearly every family a prop. AJid , 
on that bloody field, the neble Cols. Todd 
and Trigg, the chivalrous Capt HarlasMand 
tJie gallant son of Boone, lay undistinguished 
among the promiscuous slain, all soon man- 
"gled by devouring wolves* and vulturod so as 
not^lo be recognized by th%ir friettds, who three 
days after Uio battle, buried the fragments^ A 
few of their crumbling bones, since (^Uected 
bv their countrymen, now lie exposed tm the 
efemeilts, in a confused pile, on the sumhnit of 
the bleak and rocky plain wh^e the heroes 
fell. We cannot n(>w imagine th6 grief and 
despond(ince with which the mournful intel- 
ligence of th^t 'day's catastrdphe covered the 
land. But the survivors," though wofully be- 
reaved, were not to be discouraged or dismay- 
ed. They were rerolvccl never lo look back or 
fauller in their first and last resolve to oon- 

?uer the wilderness or die in the attempt. 
Israel's 'God stood by and sustained the noble 
but forlorn band — for their cause.was his. On 
the long roll of that day's reported slain were 
the na,mes of a few wh6had, in fact,' been cap- 
tured' and, after surviving the ordeal of the 
gauntlet, had /been permitted to live as cap- 
tives. Amonr these was an excellent husband 
and father, ivho with eleven other captives, 
had been taken by a tribe painted black as 
the signal of torture and death to all. The 
night after the battle, these twelrc prisoners 
were strfpped and placed ill a Vine on a \of — 
he to whom we have specially alluded being 
at one extremitr of the d«Toted row. The 
-cruel captors, then beginning at the oth^ 
end, slaughtered eleven ,;one by one; but when 
they came to 'the Only survivor, though they 
raised him up* also and drew their bloody 
kniVes to strike under each uplifted arm, they 
paused, and after a loDg poW'Wow, spared hia 
life — ^why, he never kniw. For ibont a rear 
none ofnis friends, excejptilig his faitiifvl 
wife, doubted hisdeAth. She,, hoping against 
reason, still insisted that he lived and 
would yet return to Ler. • Wooed by -another, 
she, from time to time, postponed the nuptials, 
declaring that she coujd not divest herself of 
the belief that her husband ' still lived. .Her 
'expotsalatrng friends Anally siicceedin^ in 



to his ritief and, lifting him on his shoulders, nktax efforts to stifle her affectionate iiwtinct. 
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she 'ralo^tantlhr yieloUd, andiiie nuptial dar 
was fixed. Bat, juit be&f« it dawned^ tlae 
crack of a rifle was heard near her' lonely 
cabin — at the familiar sound, 'she leaped out, 
like a libeated fawn, ^acUlatiog as. she 
sprang — " that's John's ^an !" It was John's 
gan sure enough ; and» in an< instai^t, she was 
oi4ce more, in her lost husband's anns. But, 
nine years afterwarj^, that same huebaud fell 
in^f' St. Chair's deAuit"-r-and the same disap- 
ppinted, bu1^ persevering, lover renewed his 
suit — and at last the widow became his wife. 
The scene of those romantic incident wtLS 
within gunshot df mcy natal homestead ; and' 
"writh that noble wife and matron;, I was my- 
self well ac'quaiated. 

^most every spot of earth within the Hm- 
its ef our State has beeti cohsecrjited by some 
romantic adventure or person ar tragedy ; and 
were I to sbe^k of these remarkable incidents 
qf our earr^ hifttpry until this day's netting 
sun, \ could scateely have begun tne moving 
talc of Kentucky's first settlement by those 
whose blood ^till flows throuffhrour own Heaits. 
The few facts we have briefly recited are but 
samples of countless events equally interesting 
and far above the power of adequate descrip- 
tion by the pen or tongue of man. 
. But'peril, privatibn apd death, could neither 
extirpate the settlement Jier prev'ent its pro- 
gressive increase. And, in 1783, two auspi- 
cious' events oceorred-r-the treaty of pea^^c with 
England, and the subdivision of Kentucky 
county into the counties of Lincoln, Fayette, 
and Jefferson, and the" or^nizatlon of a Dis- 
trict courts with crinainal as well a civil juris- 
diction. Of that .flri^t local' court of fi^enefal 
jurisdiction, J</hn Floy4 ^^^ Samuel McDbw- 
ell were ^ic first Judges, John May the first 
Clerk, apd W«ilker' Daniel the first prosetiut- 
ing attorniey. Its first session was^it Harrods- 
biirgh, March 8rd/ J7*3^ but it was perma- 
nently fixed atPanville by a contract with the 
Clerk and Attorney Geheral, the proprietors 
o^ the land, w-ho agreed to erect, of Ibgs, the 
public 'buildings. 

As early as 1784, the population had become 
so c<^fident of its capaei^ to govern and de- 
fiend itself, as to desire a separation from Vir 
l^nia; and in that year, a Convention was 
h^dat Danville prepi^'atory to the'establish- 
ment of an independent government. But a 
disagreemleut witk the parent State as to the 
terms of separation, frustrated .the objaet of 
that and other successive . opuventions, and 
Virginia having, in 1789, assented on pre- 
scribed terms ratified by' a Convention atl^an- 
ville in 1790, Congrpss passed an act, Febru- 
ary the 4th,. 1791, admitting Kentucky into 
Union prospectively, on the ilrst qf June, 
ll9Q. And, on the 19th o( Ajjril, 1792— the 
anhivcrsary pf the battlp* of Lexington — the 
£|vt Oonsutution 9f Kentucky was {idopted. 
Isa^ Shelby, the first Governor, arrived in 
LezinG^on (the teniporaryseat of government) 
Juhe uie 4th, 17^, &od a quorum of the Legis- 
lature, there convened on the 5th, having 
elected Alexander 8. Bullit President of the 
Senate, add Rdbert Br^cktinridge Speaker of 



the Hou«e of Representatives, received the 
first Bzccntive communication, read to them 
in joint meeting by the Governor in person, in 
imitation of the practice of Washington, as 
President of the United States. * 

•It was perhaps •lucky that Kentucky was 
kept in a staie of pupilage and dependence 
until after the adoption of the Federal Con- 
stitution. Her ownv constitution probably was 
much better than it would have been had she 
adopted onfe before . 1788. Her detached posi- 
tion-— the non-surrender ,of the NorUiwestem 
]^ost8, as stipulutifti by Uie treaty of 1783, in 
consequence of which the Indians were insti- 
gated to persev^ing hostilities-^the ' octln- 
sion by Spain of the Mississippi river below 
the 31st degree of noth latitude — and a general, 
but unjyst suspicion, that the federal govern- 
ment was inattentive, perhaps indifferent to 
Western interests — had generated a spirit of 
distrust and disaffection which might possibly 
have been exasperated to the eztremityof final 
alienation '^ad Kentuxjky, as an Independent 
state, possessed the power to act as she might 
have willed, before s)ie was covered with the 
panoply of the National Union of 1788. But 
rescued, either' by Virginia or her own good 
sense, from the vortex of selfyindependence or 
foreign alliance, she now stands a Doric col- 
umn in the American temple of Union. Al- 
though, in fact, an integral member of the 
Union not quite as soon as Vermout,yet, as the 
act of Congress prospectively admitted her, 
wi^oi^ qualification oi* restrictien except as 
to^imc,' was the first of the kind enacted by 
Congress, we claim for*our own .native' Com- 
taonwealth the honor of primogetaiture. And 
may she long continue to 'enjoy and deserve 
her birthright, and be the last to soil or 
surrender the^ blessed naJ;ional motto ef her 
own flag— "UNITED, WE. STAND— DI- 
VIDED, WE FALL.t' 

The adoption of a pditiqal constitution, and 
such a constitution in the wilds of Kentiicky 
i>y the fi^ will of a majority of its free inhab- 
itants, was a novel ^na interesting spectacle. 
The first constitution-rthc production princi- 
pally of George Nicholas — ^was a very good 
one — certainly e^tia^ if not superior, to any 
oth£^ state Constitution then existing. As it 
prc^Vided for another convention at the end of 
seven years, a new constitution was adopted 
in 1799.. Both constitutions were alike— in 
outline the same. The last is more popular 
in its provision for the election of. Governor, 
and less so in the mode of selecting sheriffs 
andtclerks ; and the first secured more stabil- 
ity to the judiciary by prohibiti^ig, like the 
federal constitution, any reduction of salary 
during the tenure of Judicial office. There may 
^e reason t,o doubt whether, altogether the last 
iA better than the first. But the fundamental 
law of Kentucky, as it is, recognizes the car- 
dinal principled of the declaration of independ- 
ence of 1776— distributes aU political power 
among thiee co-ordinate department* of re- 
presentative magistracy — divides the legisla- 
tive council; intending one branch to operate, 
when propta*, as a check ofi tttepasdon erin 



tn 



AimVlBISA&T .ADDBX8B 



^.^ 



eODftiderateness of the oth^r^-MOuret the elec- 1 thzough the oonstitntioiutl oideftl, and act be- 



tire franchUe to all free, white, male citizens 
twenty-oiie years old — and proyides a strong 
anchorage of stability in prescribing, as the 
only lawful mode of reyocation or alteration, 
sncn an one as secures th«^i»passionate exer- 
cise cf reason by a greater number of citizens 
than that .which will ever Tote on the graye 
question. of a new conyentioa. Kentucky 
pioneers seem to haye Tjrell understood — ^what 
the wiAe men of antiquity and eyen of mo- 
dern Europe neyer knew— the conseryatiye 



fore»4ts final judgment should be deemed ,the 
highest attainable evidenoe of right, and should, 
of course, then be supreme. Tkit ts Me prin- 
cipU and the end of the entire frame and of ail 
its 'checht. 

This theory, if obseired In practice, will ek- 
alt represcntatiye democracy; any other mi^t 
always, al^ hitherto, prostitme and degrade it. 
A cpnstitution less guarded or niiore delao- 
cfatic than that of Kentucky would authorii!e 
ucrx. *u.wpc «aTc*^*^,^w— U.XO uuu«,i,.oa,c Kcentiousucss and tend to anarchy, the moM 

£'^"^Lt2ui"a^u'tut.K:^'^^tJ°PP--^^^^ ana the_„,« de.- 

ized model of Jthose principles. > The ultimate 



object of the entire structure vrs^ to «ccure 
fundamental i ights, not to the numerical ma- 
jority who, but seldom, if ^yer, can need such 



tructioli of democracy itself. Let'Olirv public 
functionarieb all feel the true spirit of our con- 
stitution and of their stations, and i\hvays act 
upon a compceheusiy<^and elcVatcfd considei|i- 



eztraneous sUpport, but to the minority and t»o? o<" their responsibility to thc^ whole, con- 
each indiyiduaf against the passions or in ' *tituency on whom their ^t» will operate, and 
justice of ths major party— to iisfiure the pre- to their deliberate judgments, apd to God— 



dominance of reason oyer passion, knowledge 
oyer ignorance, and moral oyer brute force ; 
to preyent a mischieyoup prcyalence of 
factious designs and of hasty and inconsiderate 
public opinion ; in fine, to secure the bless- ^ 
ings of democracy, unalloyed with its curses, 
hy organizing political soyereignty in such a 
manner as to depriye each citizen of so ^uch 
natural liberty ad would be inconsistent with 
the practieal supremacy of just and equal 
laws, and, at the same time, secum to each, 
Bjpaiust the goyerning party, aa much of natural 
right as it can be the end of the. best State 
goyernment to guarantee. In eyery breath it ! 
repudiates the suicid&l doctrine that the will 
oTthe actual majority— unsanct^pned by the 
constitution or expressed otherwise than' that 
reqnires-ois law, or should be rtopected as ft 
rule of condact, or of right And, in Organi- 
zing the rcpresentatiye principle, it was the 
great aim of our fathers to ^ecure to legisla^ 
tion a degree of responsibility, deliberation, 
and knowledge! which 'the constituent mass, 
under themost fayorable circumstances, couM 
neyer be expected to embody. And in- thi^ 
way they intended to ipl^ke legislation the safe 
work «f. reason and deliberation* and not the 
monstrous ofipring of t^e passions or inoon- 
sid^ktite emotions of an impatient or irrespon- 
sible multitude. Thus only can "voof p9puli" 
be *' «t« <2et." 

Though complex in structure, yet, in its 
practical operation, according to its tcue theory, 
this constitution exhibits an admirable simpli- 
city and mre wisdom. And its wonderful phi- 
losophy and beauty appear in this penrading 
chalteteristic — ^that, whilst it recognizes theul- 
thnate author^y of the popular will, it intends 
that the represcntatiye fmictionaries in each 
department of soyeroign power, and especially 
in two of them, shall, by faithfully acthig ac- 

honest and enlightened 

tide of passion or ignor- 

Ituent body shall haye had 

mgh investigation and 

S but that, after the 



in two of them, shall, b) 

jMkLlhjdwir own ho 

j^^BBMit tfic tid 

j^^^^B^HMtuen 



and, as long as they shall tlnls fill their places 
and diaoharge their duties, and no longer, our 
ark of liberty may s^ve- us all from every storm 
and every flood. One of its best features is 
that which socuoes its own stability. Without 
thiSf it would 'not effectually operate as a su- 
preme law; for, if the majority could abolish 
H)r change jt at pleasure, it would be no more 
inviolable or fundamental than an act of ordi- 
nary legislation. Our ibtheES, wise and pru- 
dent, were not willing to trust aH their or our 
rights to the mil of a majority without imposing 
on. that majority itself such restrictions as 
Would afford a satisfhctory guaranty against a 
capricious or unjust abu^- of power. Suqh is 
the organic law niado for themselves and their 
posterity. Honest men made it^ and it may 
last and bless as long as men equally honest, 
minister at its ^Itars, in its own pure spirit. 
Bat It is a chart of one only of a constellatfon 
of republics, each revolving in its own orbit 
xound a common cciUxe, and altpgether 'cyn- 
stituting, for all purposes cojnmon to all, one 
pervading, comprehensive, supreme Common- 
wealth. A confedemtion of independent sov- 
ereigns is not the union into which ^entudiy 
was admitted as a member. Her union is 
national to the extent of , all national intereMi, 
and federal only so far, as her own local inte- 
rests are exclusively involved. .She arrogates 
no authority, as a "State, to control rights or 
interests common to her co-states, nor does 
she admit the authority of any of them to de- 
cide for her on any right or interest of hers. 
As to all national y^onc^ms, whether ibi^gn 
orxlomesiic — all tnings essential to the mldn- 
tenance of the harmony, justice and integrity 
of the Union, to its nationality and nltiviate 
national supremacy^^-^he had, by the a^t of 
becoming a party «to the Oonstitution of the 
United States, wisely surrendered all her sov- 
ereignty to the common geyemment,^,inBtitnted 
for the sole purpos^ of preserving that Mcred 
Union by regulating and controlling all thoae 
great int^^sts which no onp State could regu- 



beeo thus .di8tUl£d|late or control oonsht^atly with the rights 9f 
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othenk 1\ «M ii^ thQ canse of that«iui^a th|it | sealed i^er. p^tr^oltsm wit]i lier, acheet ibloo^* 
K^npauky h^ often zaSse4' her at^Q and ibed iior By the yiclory of Orleans, Kentuckiane glori- 



blood — and to- presetrve it in its purity and 
original de^gn wiH she pot, if eyer uecMaary, 
spi^l the l^t dix>p that afumatev her patriotic 
heart? 'iFe^," is the response of those nodding 
jjmaes. ■ . ' , , . 

Such i» the consti^tloi^ ah^ such ave th» 
principles hande4 doim to us by the'ge^eratjon 
that^ifl gon^ or. fast going *away. Xhe spicUi? 
of tne dead and the prayers of the yet li^iqg 
conjure us to defend thexyu 

The power and value ef our local oonstitu- 
tion have been severely tried}* and^iiey^r mof Q 
signally Jhau, in the violent con^vejrsips about 
a "new election" of "Govehior in 1816-rl7— 
and <^reli^f'\ and '^w>court^' fiwm 1829 V> 
1827-rTeach of Which agitated oi^r St^te ^Imo^t 
to civil convulsipB^ a2a4 in boUi of *iyhicl^-the 
sober intelligence <^ Uie people finally pre 
vailed over the earlier impijilses of passion and 
,the proinptings of partisan leaders, whiph^ haid 
^ey not be^n checked ip» the ^rst case by a 
firm and Jtionest Senate, and in the last oy a^ 
pure and enlightened^ judiciary, would, as 
almost all. now admits have trample^ under |he 
feet of an exfcited majority some of the mpst 
im]2ortaot pjcovisions oflhe^org^c ^w. Our 
^natqrs and Supreme Judges then fii^ly and 
nobly p,ei^ormed t)ie task idlotted to tbenv by 
the constitution, by faithfully doing what iheir 
departments wQre organized to efie9t.> They 
Cm not follow tiiie too coitagious e,xapiple Qf. 
il luscious demagogues >y stifling thpir own 
consciences^ pQ)stituting theii; own judgmei^ts, 
andcommittij^g rtreasonto tho constitution and 
their .stations, in snbserviifnc^ jto the passions 
and sul^jnission to the.ci%mor of the unreflect- 
i|ig. multitude. They savQd the constitution 
and .commended the ehuse^ of epi^stkutiQiial 
democcacy. Any other cpurse hy such func- 
tionaries musjt al^ys tend to m^nge the- 
constitution-i-to destroy its stability-^jK^ por- 
ye^ its. spirit-^-and filially, to. sukjogrt den^* 
racy itself. . >. 

Our legislation has gexierally bpen cpo^istent 
with our constitution a^d^ promotive of th<$ 
public welfare-' But the be^ttingsin of pav- 
taal enactments^ and of hasty, crude, #aid ex- 
qesshre^ legislation,' has soQiet^u^.i^in^d our 
lefi^lative history; and in no 'class .of qises' 
,inoKe frequently than tha) of X>ivorce» (»f hn»- 
bond and wtfe, in which,' since 1805, |mt Aiever 
before, our legislatus^ .have, in many oases,' 
i^eemed lb assiune'lhe judicial function granted 
ei^f lusixrely to the judicio^ by thi^ iaj)9t inyx^- 
iant provision of the .constitutiop. , , . 

But, undar her. State Constitutiixh, lef seiji- 
tiallv as it 1^, Kentucky has already, grown to 
f matured and dis^nguished KepibUor— mar 
tnred 4n Knowledge, in social oi^g^nieaticai, 
and iii physical improve^ient— and di<{tin« 
guishedfor lofty patriotism and eminent talentr 
in peace a^d in .was. .Hqr. arm ne.verjiesttvted 
T-her voice .never fiaitered in th(9 qlkusa of <^n- 
stitutioAal liberty and, nnioih .S^a. )um ofies 



^uily contributed to ir^mortalize Kentticky 
Yaloi anfl thair federal leader's name^—and by 
tiieix.gallant support of the hunanted Harrison 
lA the North- westbm^eiumipaigns^ 4>f tlue last 
war, .th^y inaoe hiai, too, President of th^ 
United States. How.niany |>ioi^ ^cesidie^tB 
shp may giye ta the nations fram har jxv^ 
hoBC^j . .time alon<^ -can disclose. < Already two 
of her 99ns Tarf, enrolled .among *th9 distin- 
guish^ few'fVom whom the^appneftching cboioe 
is. ta be mada^ and. she has mai^y more who 
fi^a Qualified /or the sa^edistincticni. .'jBy her 
priaeii)!^, ^r w^TOfit,- and har, high ntonU 
ppwer,''Ke^acky,. though, oifly fiity ^one fears 
old, hf^ aequired ^n "^xalted skid priealesft 
chatytc^; a]Qid> having contributed^ to the po^ 
ulation and >8tr<$ngth of'^ther and younger 
-Commonwealths^ is mow honored by the sig- 
liifica^t tit4e.of "OLD KAINTUCK-?' Her 
blood is..gQ9d>, *The. riph^st of this • noble 
bipod, flowed in thfi vieni pf our^untitled pip- 
•neera, thaiL'T^hom a. more heroic, hi^dy, and 
honest raci^^of meu.ax^d women never gave 
birth and jfortune to aiiy- nation on^ieartih. . As 
to ihia .word's ^ras^ thay/vere poor enougi^; 
the^y^ Jiad no blazoned heraldy, and but little of 
schotastic loxe. Qut they were |>le0sed ^th 
robust he^lib, (»oun4.heads9 and puop hearjks^— 
praetioal^sense, simple a^diqicliiAtrion^habits^ 
d«i|.ntl^ cojirage, ^^ial equality, vlvtuous 
education, and habitual re.tasence tar Jiunian 
$i)xd divine la^;, Thete were the elemdnts of 
ocur first social • organisatiofif and eivH , state. 
,Be^ter never existed. What a^^ii^eration was 
Kentucky's' firtft! Who could be so falsely 
.jjou^as lo be ashafised of jitcl^ s^. ancestry? 
Who an^ng us woiMpxefpr to trace his peji- 
!|prett to fknob^r stock? . To ^at piimiitive f9»t 
,-i-tQ that ^frooi out of. dnf^omicT^ — ara jw^ in- 
debted^ nol; only for onr pi-esent comforts, but 
fior alL^^ quaHtiea which have most honor* 
ably difitb^ishtid tha> namfi of < 'Kentuefcian.?' 
'Let us B^vor pfpvo onjwelyov unworthy of our 
origia^ .... 



.* M(58t of^ the i^lgrim bhnd; who nmdo the 
first fo^tslep» of dvil^ation on onr virgin setl, 
hav* pdnsecnited by their benes the land of 
•th<Sr ' dioice. jMany of them lived' long 
etfougfc to enjoy the first ftults of their toHs— 
i* few— but Very VeW — sbrvivors yfet linger 
hfere and there among 'tis hs taonuments of Sie 
memerabitt age that is past» and of the noble 
race that is ahnos^ gone. ' TItis venei^ble 
group deserves a pa^in^ fHbnte. 

SimVIVINb FATHERS ANb.MOTBh 
SftS KBJJ^UGKX^S DAWRJ— Weaa- 
iute x<^ *9 ^he luwoTja^ reUc9 -of eventAil 
days to our country and to nsy which we, your 
poeteritjf naiwr soiv. Yet sparad ^y Provi- 
dence to. oommamorate ^ adventurers* of 
th^^ hey-di^r of youif yeufii, may. yon still .be 
permitted to gleaA f<9rth, yet.^ liula while 
loBl^r, tibd li^ 0^. th^ gaoatiktiaii cow foae 
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h9§an yov, mad tlfo to U^m ike ohlldfoii who 
latkf live* alter jo«. ' >- > 

Yon feel tliii day what none btU you can 
feeL Yon paw Kentoekj itf her native wili^eet. 
Yon well remmnber the maBifold -difficQltiM 
yoh met and orerdaate. Yon retoediher the 
friend0 yon have lost and flie ohildien yon 
have hnried. Yon now te-^ew the soettes of 
yonr daH^'md bjoody days — ^kjok arQmid fyr 
Ihe oomiMuiienfl bf yomr mStYmg^ and trnuniilie 
and Mgh that Aey are. gone, and yon alone 
hefr. But yon Ihre to i^lip the ridi 'harvegt 
lowed- by ^onr iweat atfd yoni* blaod. Yon be- 
h^d Kentaoky as she 4r now before the middle 
4>f the nineteenth century, and contrast ^her with' 
what she was in the last quarter of the ^igh- 
Ie0nfh. Foil Of yetfrs and full of honot^ yon 
Ueas God f>r what yoi:^ have been andiall yon 
have mffered and sebn. May yt>n still be per- 
mitted to live nntil yon can know that .the 
fmlts of your lives, will ^ng" bless -the conntrv 
Mid the children ypii^ill soon leave behind. 
And then, in theliglhtofthat bright aanurKnce/ 
may each of yoli, as-yonr last earthly inoment* 
aM>'oaoheS; be able to say from yoc^r heart-r 
'vNoW Lord Ictteet* Ihon thy sertant depaVt in 
pea4<e-^for mine eyes have -seen thy sidva- 
tfoa*'* •« 

But nmfhg jovL here is one — the 'lonely 
tm&k of &nr generations'*— to whom the heait 
of filial grajtiinde and loVe must t^hk o ntone 
emotiott to-d«y. . Ven^dSle and belovedTAiTS^- 
^Itf How often have we heard from your ma^ 
temal'lips the etory of Kentucky's 'roixiantic 
bhrth*-Of <'M(» hard^ifinter of '79*'— of all the 
ackievem^nta and horrors of those soul-rending 
dayst . • 

Ton have known ^his land in all It^ 
pfaasies. Yon have ttiffered with these that 
suAbtei most, and sympathised wllh tho^e 
who kavo rejoiced Sn'well-doing and the pros- 
pect before them. You h^ve iong^; snrvited 
the' hnsbittid, -Who • oame wiih fon' and stood 
by yon in ^nr gloomieet, as well ' as yom* 
br^test days, end has loi^ slept wifli buried i 
children of your love. And now, the sole fur* 
vivorof a laxge «incle of cotemporaneovs kin- 
dred and juvenile (Hends-^a solitaiy «tock of 
three hundred shooU — with a mind scarcely im^- 
paired, yon yet linger ylth us on earth only 
to thank Provjdeace for hi4 bonnties add pray 
for the prosperity of your flockand the welfare 
oCtbe land you^ielpcd to save and to- blesB. 
And when it shall, at hist, be }^our lot to 
CKchango fhle Canaan below for the better* 
Canaan above, may yoa, 09 the great 4i^ of 
days, at the headof y6ur long line of posterity 
and in presence of the assembled universe', be 
able,wititi holy joy, to oanoimde the glad ti- 
dingft^-^'Here Lord are we and all the children 
thou hhstever given us.'* ' 

But the ashes of manv of th^ iinrt settlers "of 
KenttiCky are scattered, my countrymen, ' in 
foreign lands. And thoe^of Ike first Hunter,, 
who n^nad many of her rif«rf Aid creaks, lie 
uidktingulehed wk ih^ banks of lUa tuifttd^ight of her Capitol, and therrinttiM. 



MiMOiiri wfailher he bad i^m o¥e d « as sooli as 
Kentmky cosld atand akme, and "v^mre he 
died m 18^^ with his riBe by hitf side. 
' Vet though our fi|vol«d}and is not honored 
ar tiib reposHdry of the earthly remains of 
Daniel Bbbnfo, it WM loved by him to *fhe 
last.* After exploring the richeet portions 
of the ffHsat * west if this same virgin 
etatci, he declared that, all in ally there imu hut 
ons Kentucky. 0?hat Kentucky, far more ad- 
vanced in imprbvement than even Bdone 
coiild have anticipated, is noir onw. It was 
given to us by our fathers to be enjoyed, and 
ipDprovhd^ a'nd trammitted to our children fs 
an ab6de of plenty siafL peace^liberty and |i^tt. 
This is iiideed a rMh inheritance. A child 
of the'Hevolution-^boRi in the g}odm of a then 
distant |ind bloody wilderness — <onr beloved 
Commonwealth ' Is even now ' an illnstricms 
monument of the wonderftil progress of Amer- 
ican ciiHliaation and of the beneficence of the 
American principles ioffanimah government, the 
67.tk anniverskry of whose public announce- 
ment to tlfe world we thij day 'commemorate. 
Look at her! — ^bright as' die snn — ^beautifhl As 
t&e morning-~and hopeful as, the seasons. 
He^ lap ift fjoU-^-hei* aim strong — her head 
sound — eloquent her 'lips, wxAJrue her heart. 
Tbongh young \y\ years, ^he is old in wisdom 
and matured' in all that digniiies4ind adonis a 

treat State. Her policy, her arms and her 
loquenee, have swelli^ the volume df Amer- 
ican re)iown;' h^r toidiets, and he^ orators are 
ddmired in foreign lands) and she has a eon, 
whose > elpqu^oe, diplomacy ' and statesman - 
ihip ar^ known thioughout tiie civilized world, 
and who haf'beenpre-eminehtly distinguHbed 
amdiu; the cot^script fathers of our own mikm. 
Ker*roith, too; Is a8un,tamished as her prowess 
is ondoubted; and now, when ostensible bank- 
ruptcy and ^rtnal repndration of solemn obti- 
^ati^s are bat too Ikshionable among indi^d- 
u^is and Statee,^ Kentudc^ has, -as she oiight, 
stood firm dA her integrity, iud, Kentucldan- 
Uke, her credit is full np to high-water mark. 
Vetj' with''kll ■o'(irbl'esdi^s, there are some 
among ds who cxxnplain of^ard tSme^^ai^d ajf- 
pear to be' diisatisfied with our self-denytng 
policy and the 'present pqdture t>f our local 
afihirs. Lctthem repiemberthst the unsnltfed 
character of their State is «yer^ thhigi and 
that, without f^^, there can be noihhi^ eaorAly 
Which honorable men could eiijoy as ^ey 
would wish. And l^t thepi also contra^ metr 
coilditk>nj whatever it may be« with that'of our 
flftt settlers, and; #hen they remeihber^ that 
these repined ta<yt Xn their peculiar destitution 
— eyen in the wfnter of «^* '79"— Acy will sure- 
ly feel rebuked for their unreflecting ipgrad- 
tude to theif noble predecessors aiid a kind 
Ihrovittekice for their own edmpat'atively entia- 
bk allotments. ' 

*Jn 1^45, thf remains of Boone imd his wife 
wei« brought by Kentucky, to the cemetery in 
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'Bnt psHtRids to our achrentttrons •fiitben and 
molfliers, as well as duty to ounelves apd po^ 
terity/damamds that we should 'maintain and 
iraproTe thto blessing's/ physical, social^ and' 
ciTil wiiich we haVe inherited. Th« physScai 
improvement of our 9lkte\ ^eat a< it has been, 
is but jnst bogwi. We tnuAt persevflOFe iu pm* _ 

dent improvements, for developing oUr latent I The wdti'T tf^r 6Wflf fbr'afl thit?"' 
resources, facuitatii\g our intercourse, mpr6a8- 
ing our ^OpuUtioi;i, Augmentin'g our wcAlth, 
and thus still aildlng ,to our local comforts and 
attractions. ' . 

It is our saci-ed dut) to all the fnendis of 
libei^j and c4Hatit7, deikd, living,'or yet to be 
bom, to maltitain mvi<^late the (^uprcfaiacy of 
la<^^, and especially fundamentar«law — and, as 



wke and Tfataon, tlw monil Virtues that dUg-^ 
nifyand tHie hitioqa graces that most a^om 
Old* nature are the feats of merit aAd the onl^ 
passports to faTor. Let us then bo careful to 
imprint on the hearts of our children the eheer-^ 
ii^g re^mblican truth— ^ 

"The rank is but th^ Guitia'^ stamp, 
The man's iht Qon'd for all that." 

Ev^r); child in the Conii^onwci\lth should 
"bb ^dn^ated in .such a manner as to. enable 
,thcm all to bQ good ^fA useful ciiizejiia. This 
is not boneyoicnce mof ely. but obvious jpolicy, 
In^a fr^e Stale^.where t|i^ majority govern, 
;fvbat social organization ht (Ode of luunan 
'laws can secure tHo rights of all or any uiv- 
indisppnsi^ble to this end, wo mu^t uptiol^. *^*' fj« governing mas» bo mtelligont ajd 
that political and »ocinl organiajativn which ^^^" And woudd not the rich lose more by 
will afford the grejitcst security niainst tbo!***® igporance and vloes of the xmduiciplwed 
popular vices auTl ' prions ^vhich wift aftict l^?^ *^*^ ^he cost of any prudeiit system of 
tlie Gommonwdalth.even in its best estate. ?W;;e<^^ enhghtenn^ent and aincjoration? It 
And must we not/astlitticho; resolutely main- ^ ^ interest of each an^ of all that eveJ7 

' ' ■■' ■ ^ '' one s^uoiild bo acquainted with the eleraente.of 

the useful art^ ai^d of natural,, moral, and po- 
litical science^ . . . 

Bmtivf • all laws, that of the hvart i» the mo»t 
supreme among m«D$* and th«. linger of QoA 
.can alono effectually inscribe thai, law on tbe 
tablet, of the mindv This is the onhf.uHfi^ltng 
prop of just and seeur^ defoenr^oy. But H & 
not tho metaphysics oJF siphoQls,' nor ithc polem- 
ics of dogtnatists, nor the- belligerent th^olo- 
gt«s of aects^ whi^h exalt or save a State. U 



tMJii the union of tTtc States, and, a$s indispen- 
sable' to that end, the supremacy of. uAtlo^al 
authorfty ovQr' national affiiirst Will Ken- 
tucky e^cr be guilty 'of tjio suicidal act of 
nipturiifg Xho titftl Siamese artorj' which unites 
our 26 Stated, as bno in Hood and dotitin^i:? 
One and all Kentiickian^ answer ^o — KEV^It 
— Ohio echoes *';^f;re/•/'— and ^'never^l is .re- 
vci:berttto4 Crom tlie Alleghany io^ the lloCliy 
Mounttuns. ^ 

Oui;' characters and institutians can be main- 



It T% i\ioral power ;that makes a If^tate *frce 
and' truly great. It is tl^s tb'w^dli we Hre in- 
debte<l for the glbry and prosperity of Iverttucky^. 
Do wc intend tO pro^eWc and increase tliose 
national treasures? Then wo must' preserve 
and inrroase t\it ^toCk of moral poorer loft' us 
by the generation wp afc succeeding. Iiidn^ 
tfijipnhiih $pirU, utteUiffrurfy stMnlic^y o/* Win- 
ners^ rharifyfSrlf'Henial, aitd socinl'eqtiafity, are 
the elements ot' this conservative and enno- 
bling power. And, instead, of improvements is 
there ivn danger of deterioration In' al4 thc^ 
particulars? ' Wb have more reftqemeiit, and 
Inxnry, and litoratnre, but bte We equal to 
out fkthirs and mother}^ in't^io sound *'tfnd 
sturdy ([ualitles tiiat vtafie fK^tttcky whaV «h'd 
has been? Are there not general ilymptons of 



tajned only by the virtue;^ that prpdiicod thciil, is the religion of the heart — pure, simple, and 



godtliko-— that C(trigtian ^eliffionf which sub- 
daeq bad paasiods, eradicates vickras propi^i^- 
sides, and infuaes humility, sclf-deAial, aud- 
universal beuevolopce. This it is triii«h equftl- 
iaea and ceni^vatev . social ^uan and ' effecti^ 
ally ffuai^ ill his^rights, person- and po- 
litieaK Wherever it prevails, libarty and 
pestee abounds whenever it ib absent or is 
mocked by scopC&einB mr hypocrisy, aqarchy 
aad d0spod8m ' must, sootier or latcr^ be the 
people' A -doom. . - 

Couid tha whole pioneer ba«d, Jiving and 
deady now -bHaa their ow» Kentneky by one 
valedictory coanaal, thoy wouM, all with One 
Toiee, say 40 hBr-r-"£diu:ate your cHildrcnr-^U 
— all — aW be Mtn /<j ieach*ihem Htjht, On this 
haugft ^e dMtiny of Kentucky,- anil, perhaps^ 



physical deffen6^a^y? ' Mdy not the ^aing gen- litH^t alisc^ of the American Union.," * 
ei^ion be tlie victims of a falKe pride and pcr^ This las* remnant of our saci^ band vf pt 



niciouscdtacatidn, already tod prcvKlcntT * We 
musf correct tlie procedure. If 'tN desire the 
honor, happiness, or health of our children, 
the reputation of oui- State, or the preservation 
of its eiv41> liberty, we must change our ^rf terns 
of physical and moral edueatibiK Sound* con-* 
stitution, vigorous iieaVth, industrious habits,- 
pore and fixed moral principles, and that sort 
of praodcal sagiMiiiy and rectitude which' these 
produce, constitute the best of all hummn lega- 
cies. Without these bletaings ancestral 
wealth or honor mil generally curse rather 



Queers aod thaiC also«bf our revolutionary soK 
diersi and Statesmen 'is now, with trembling 
stepa, deacending ^lio final slope of their Earthly 
tpi4grinia(^e to sleep with the compatriot friends 
wliio have gone belbre themi and soon, very 
soon, .not one wiU be left behind to tell the 
story of their * eveiUfnl lives^ or heboid on 
eartb the beautifnl cotmtry blessed by their 
nobie viftues and cortimendod ^to Heaven by 
their dyiug prayers; But shall they ever die 
In ^he heart of Kentucky?, When the last of 
the PatrViTcha shall h«ve returned to the dnat^ 



than blesa its unquiMifi^ radpieut Witii the ^we may rear to tboir memory a towering pgrra- 
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mid of wnhy on whofie lol^ mubvu* th^ B«ld 
Bagk m»y bmlil i|ft jiett and hatch hirda ot 
libertj for Age9--->and thai maj«idc nftUBofotuOyv 
pointmg to the.«kio8, raay^ ^enturios heacfr), 
fwblimdy. ita«d sloaQ the historie raoi^iineiit 
of oiir heroic iige and heroic raee. . ^t is H 
not due to th» ibemory of Uio pas;^ as well as< 
to the enjp7]:|[ient pf the p^e^e^t and the hopes 
of the future, jto sijpalize our own. wohderfnl 
age h^r other and more usdfpl motnorials which 
taoky attest^ t^ succeeditahg gencratioi^?, oyr dwh 
tijlc to tW grfttitndc of ottr posteHty and' vnf 
kind? Ts it not onr dutjir to onr fiiihcrs^ and 
to ourselves, zaiid to our. diil4ren, and to aW 
maiikind^ to |)reserYC inriolate and improve 
th^'rich* deposit of mbtal imd polttic&l trap 
and ^f Aontl and political organi^^tton laft 
with us In ^st for oifrsclTed't^nd otir fellow 
pen of evei^ clime ■ and^ of creigr* *ucceodin'g 
age? !A.ad can tMcs sacred )3uty IffS performed 
without maintaining the ^ifn^pIbV and practi- 
cing the selfjdcBying Virtues of ou;* glotious 
Age? And can wc tn^ly^tr^nnnit'the l^lcssii^s 
of civil an€' religioiis liberty to ouj- children or 
coilitRend organized democracy to nlankind 
dnlteS) )snf. ' M^ivA 'diseipline and %atidnai 
tfeoohing^ physical, moral and ^litieal, Hre 
irtuin up' those phi Idren in habits of truth, in- 
dufdi^'', and morality^ • If such wholtsome dh-' 
oip|ih6*he pegl«eted, orpai^tal auChoritybe 
pe? vertcd'by false pvkle or mistaken indulgence^ 
\rill ttot thek^gAoy of self-government prove a 
onrso rattier than a blessing to th^ilbworthy 
recipieflt^'iv wl^o^ we iircfso anxtcAiS to b^- 
qn«ath iet" Should « wo hoi, therefor^, exait 
our -own 

thi6 numifcfM blossin^ wc^enjoy by <;ultivAtiA(^ 
and cxetoplifymg ^U l^c .sorifLi and civid vir- 
tues <tf truth, t^inperahce, industry, jtatic^, 
public spirit, parental' fidelity, and l^bmission 
to the laivs 6f our txmntry and,of God? Atid, 
la^hilst we should <!!v«r*matntaiit*the iotogrity 
and stabihty of oii« inetitutio&B^ shouM w^ not 
prudently repair, rectify juid ithprore th«m\90 
far as a wise experience may show &at 'their 
great end • requires modific^on and improve- 
ment?: W<ithont.Such.olM»MNonld iidVisione of 
new elemeht^ of • eon^rvfi;tive vitiility 't)iey 
mighti In tim«,' either explode o]f' expire firoin; 



Bat the most g)ori«tts and* endoufktg monu- 
ment irhich can distingioiflh our. age of enjoy- 
ment and peace is that whi^h should testHy 
that we IwVo been faithful to «ur childreii and 
nuule' them flt, h) bodyy in habitude, and in 
rakid, for the ei^oymeats - and the works* of 
civil liberty that aw^iit thtoir efitranee on the 
gneat theatfer which we must soonloavc. 

Tlins, and only thus, may wc, of thi^ gener- 
ation,' (^vihce our gratitude to those pf our 
e6untrjnn6n who have ^one before us, aitd sfe- 
oure the grateful remembrance of those \yho 
shall come atper u& Thus Kentucky may dis- 
charge the diltie^ of ^er icniori;^' and local 
position in this great valley, ind show, to Wr 
youpger sifters of the west, the only pathway 
to, safe liberty or renown. And thus, too, in 
'the ultii^ate and moral ascendcilcy of this 
vallpy of ho^e ^atjm^y be destined u> teach 
the world, she mkj bo instrumental m the re- 
demption and regei^eratipn of mankind. AJ} 
this wq iQight;^ perhaps, a^compli^h; — aU this', 
thcreTprc, we shoula attentat. Who knows 
that we.jnrghl not make Ketftuckj?, morally 
and politically, (as w"(pU as plvysicaliy,") the 
heart 9f our Union, and th^eby alpo, rn fimc, 
^ftie 'heart of the whole earth. Let tts try. If 
w^.fail, yet the honest effort wilM^e honorable. 
But if we sufccecd, everlasting glory is ours. 
And ?V(j;i if we "or oi;r children should be 
doomed to see the genius of constitiH^onal de- 
mocracy, exiled from this land of its birth, >ve 
nyiy be consoled by the .hope ih^l it w^ll tike 
refhge in 9ome mor^ congenial soil and propl- 

'^«r3^:,^^"^Uri^n"Jr^rfi;ny *^^^8 *g«;' ^'^ r^*t wc have already felt lyid 
/tge and pro^ oumeltes W6i<hj: «>f| ^^^^ ^^^^ • the Wdoi^' of its Axing.; isauris us 

tha't'i^s cause is .the cuuse of Heaven and mu9t 
finally firevail. ' ' 

Whether ^Y^ look to propliecy, the intima- 
tigois of natural theology, or the wonderful 
events of tho- la^C^half.oentury, wc have reason 
to hop^.tl^t our rao« is destined to attain on 
earth a jncgrai rectitude and elevation far more 
general •and' ennoSlipg than any human' excel- 
lence hitherto £xjiibited. Even now the pio- 
gr^s of, general amelioration ia rapid and. per- 
vadh^g.. Tjie Avet^gn e^i^er of ro^pkind is 
upward, as well ,as onward.. G^iristlanity, 
decay! "Wnf,'Jlyi7&*Ukerthey'evfc''i%qiire4j^^ phflosopbjr> and constitutippal liberty, 



renovation or rep^W) let' them,- jirvTo-Kke, sdll 
retain their original identitly; fbr tho eiBeacy of 
our Ownfbndanient&l laws depends on gentpnent, 
at last. We all know how wft loVo the. ancient 
oak that shcltered'ons infancy, or the Old aitned 
chair that rocked .our'raothor. - Nor can we be 
UQmrirdfttl-of the fact -that we 'feel more Vener- 
ation for fhe work bfour ftithers ttiah for thai 
of OUT dwn hanfts: for we see- daily exempiift- 
cations of the latin aphorism — "w^cra ixtoUi^ 
imt^ recentlum incurlo^i" Aii4 wlyit h it> 84 
much QS antiquity^and historie glory, that has, 
so *long and so wondex^lty, seeured the sta- 
bility and Bflprtm^y of the old ttatutes of Bug- 
land which consfitate Ml that is called- the 
British Omitittttioii? • . 



Uie.flo opean.of light,, arc rolling their uaitod 
and resUtlesptidi^. over tlie carth.ahd.may. ere 
long^ cove^ it as the wafers do the great aeep. 
poubtlesft there may yet be pactiaZ revulsions. 
But the geneniil raovemeot will) sl^ we trus^ 
be 'progressive until the mi.Uc,nial si|n s^ha^l 
rise i^ all tlie .effulgence of univoYsalday. 

For that nAom^ntous day vi;ht^t shall we have 
done? And, when k c6mcs, will that^staf- 
spangled banner still Wava, With all its stars 
and stripes nndimmed by time, and <*£ PLU- 
RIBUiS UNUM" -still emblazoned on its blno 
Heavens? And will that hallowed light beam 
on Kentucky's flag — and wiH that flag then, w 
HOW} bear on ito folds tlie national motto-— 
''United we $tami, dwid^vt/vHW 
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And all this may possibly depend on the 
conduct of this generation. Then let ns all, 
here nnder this metropolitan sky, make, for 
ouarselves and our children, » sterameiifjeil 
pledge that we will try to promote the final 
trinmph of Liglit over I}arkne8s, and of Right 
over Might} and that, so far as, under Provi- 
dence, the event may depend on our conduct, 
Kentucky's tw'Jitned ensign, >vith its motto un- 
ehahgod', shall Vathe Jh tlie fa3rs of milleniiial 
smnshine. < / 

But the fasliion of t)iis wprld, like the shad- 
ow br a clood^ flittcth away. '• Mutabihty and' 
dec&y are inscribed on k\\ things earthly, 
lliebes, and Tyro, and Palmyra, and Babylon, 
the downfall of empires^ aitd. die mw of the 
old .world, are not the only mcmonals of this 
solemn truth. In sepulchral tones it is echoed 
f&mi wastes of time scattered over our owa 
continent* Successive ^nerations whO) ages 
agp, iahabite^ tliis fair land, have^ passed away 
and left, not a trace of tiheir de^ihy behmd. 
Here and there a mound of earth attests thcA 
tkey onc9 were; — ^t al] else eonoermng them 
is buried iu oblivion. Tri^dition tells not thtir, 
tale. The signers of our pqclaratiou of Inde- 
pendence, aiid the 'sigriers of the Constitution 
of Che United 'titates, 'are lill gene to another 
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world. Even the graves of our departed pio- 
neers are generally undistinguished and ui- 
known. We tread, daily, on their ashes un- 
conscious and unmoved. Already we have 
embalmed thei): memories in our nursery tales 
and begin to look on them as the legend he- 
roes of a romantic age obscured by time. We 
ourselves must soon sleep with our fathers, 
k^d. be'tb earth as if we had neve^ been;— ^and 
our chihken and' their children will soon follow 
us and repose withthq niitions. of forgotten 
dead. Our institutions, too, and even this be- 
loved country of ours, and All it containis, must 
perish forever. 

Yet we haye h€9>es that j&r eimmortal — ^inter- 
ests tbat are imperishable — ^pi^inciples that are 
indestructible. Encouraged by those hopes, 
stimutated by those interests, and sustained by 
i^nd sustaining those prindples, let ns, come 
•whfi$ may, be true to God, tme to oorselvety 
and fai|:hful to our children, our country, and 
mankind. And then< Whenever or wherever it 
fn&yhi our doom to ^ook, for tlie lasttimo, on 
eartli, we may die justly ground of the title of 
^'KentitckifiHi'* and, with our expiring breath, 
may cordially exclaim — Kentucky, as she was; 
— 'Kenttickyy^s she is; — K^^tu^Jcy^ M shewtft 
be;— XBNTUCKY FOREVBR. • 
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In th^ Spring of the year, 1M4, Dr. Abner Baker— a graduate of the 
Louisville Me<£cal College, and born in Olay eounty, Ky.) 26th Mareh, 
1813 — was married to a daughter of James White, of said county, and 
who was a brother of John White, once speaker of the House of Repre- 
sentatives of the United States.. Baker and his wife lived With Daniel 
Bates, whose wife ivas Baker's sister. Shortly after the marriage, he- 
charged Bates, and her own father, and others, yvith illitit intercourse 
with her, (Baker^s wife) and soipetimes in his ovm.prescn^e. And, ^ppre- 
holding also that Bates wa8 seeking his Ufe) he kUled him by a pistol 
shot, and went imihediately to James White's, and plroclbimed and' ex- 
ulted in the aot! IJe was trie^l by ah examining court, and acqtdttcfd on 
the ground of insanity. He then was taken to Cuba for health, jonder 
the advice of medical and other fViends. Bfites, not dying immediately 
after the shot, published a' will, by whibh he bequeathed $10,000, to be 
expended in trie cohviction of Baker. The executors procured from 
Gov. Owsley a proelamation offering a highrewwd for the apprehension 
of Baker during his absence in the South. On being advised of the 
proclamation, Baker's family brought him back to Clay county, and sur- 
rendered him to the custody of the law, to answer*an indictment for mur- 
der. Though the prosecuting party, composed of influential and wealthy 
men, had a decided sway in that small and frontier county, taker's 
counsel and friends, feeling confident that he could not be convieted, de- 
clined to move for a 'change of venue, and went into the trial in July^ 
1845. The; executors employed W. H. Caperton, Silas Woodson, and 

Caldwell, to aid the official attorney for the commonwealth, W. B. 

Moore. The jury (under duress, as many believed) retnmed a verdict 
of guilty, and Judge Quarles oveituled a motion for a new trial. The 
following appeals to the Governor were then made for a pardon. In ad- 
dition to which, petitions rfgned by numerous multitudes of citizens of 
several counties, and by lawyers, among the most eminent of Kcut 
tucky, were also laid before the Governor, backed by strong ^and thrilling 
addresses to him by Baker's father, and brothers, and sister, (Mrs. Cozier) 
none of which will be herein republished. 

To prevent escape the Governor had the jail, in which Baker was 
confined, guarded by about 200 men, underthe command of Gen. Peter 
Dudley, of Frankfort. On the 18th of September, 1846— the 3rd of Oc- 
tober being the day fixed for execution— Baker's father and his brother, 
H. Baker, believing that the Governor, who had not then intimated to 
them any decision on the petitions for a pardon, had the power to direct 
an inquisition, and that Gen. Dudley's troops would not obey a writ of 
habeas corpus (rom a Circuit Judge, submitted to him a petition for an in- 
quest as to the then state of Baker's mind, on the ground, verified by affi- 
davits, that he was then a maniac, and could not therefore, in that con* 
dition, be lawfully executed. The Governor requested Mr. Crittenden, 
Secretary of State,' to request from Mr. Robertson, as counse} for BiJcer, 
a statement of the reasons why he tiiought that the power to do what 
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HTM asked was in the Ezecative. Mr. R. inBtantly commanicated his 
reasons, bat received no response from the Governor. Believing after- 
wards ihat orders had been despatched to Gen. Dudley for the execution 
of Baker, Judge Buckaer was applied to for a writ of habeat corpus, for 
the purpose of having the inquiaijdon. He granted it; but, satisfied that 
it would aot))e obeyed without .the Govenfior'aisanction, wrote to him ac- 
cordingly — ^but the Governor declined doing any thing, and it was then 
only a day before that of the execution) too late to do anything more 
or the rescue of the unfortunate Baker, who fell a victim to ignorance, 
pr^udice, and his owql Uhquefstionablfe insanity of mind.. 

The following Extracts are republished from a book, entitled, "Bakrr's 
TuiAL." The objedtof the republicatien of them here is to show that 
Sir. BoBERTSoiTs speech, which succeeds them, was i^astained in its facts 
and its prindplesi, and that his* doome^d client ought to have been sent 
to a Lunatic Asylum, as a pianiac, instead of being hung as a mur- 
derer. 
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TRIAL OF DR. ABNER BAK£R. 
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To Governor Owdey: « 

The uDdereigned aslu leare to make the 
f6llowing representations to ydur fixcellencr, 
FMpecting the taae of Dr. A. Baker, lalely 
tried for the killing of P. Qates. flaring at« 
tended the trial, ezamijied the accused, an'^ 
heard the evidence, he Imsts that the fo)lo\r- 
iJig ikcta and deduction^ will be acCMdited 

On eyamination, he found said Bakto in a 
high state of mental and physical excitement-^ 
his pulse quicker than natural, his, extremities 
cool — his countenance wild and unnatural — 
the muscles of his face flaccid and of a pecu- 
liar hang; apd his eyes, when a particular sub- 
ject was alluded to, becoming singularly wild 
and red, as if radiating red rays, and his con- 
Teriatioa incoherent, erratic and irrational. 
From his appearance, his condition and his 
conTersation alone, I would not doubt that he 
was insane. 

But the facts proved on the trial, hidepen- 
dentlyof the foregoine circumstances, would 
leave no room for doubt, that Dr/Baker was 
insane as to his wife and Daniel Bates, when 
and before he killed the latter. Among oth^ 
facts, it was proved that, before the marriage 
of the Doctor, his father and other members of 
the family apprehended that he was intone; 
and after the marriage, and before the killing 
of Bates, his father communicated confiden- 
tially to others, and in a letter to his sons at 
Knoxville, Tennessee, that he was insane. He 
(the Doctor) believed that Bates and others 
had cbmbinedV) prevent his marriage, and to 
destroy his reputation and his Jife. He be- 
lieved that Bates maltreated his sister, (the 
wife of Bates,) and Ivas endeavoring to take 
her life; and that it was necessary lor him to 
remain in the family to protect her. He be- 
lieved that Bates was attempting his own Kfe, 
and had also employed his slaves to assassin- 
ate him. A few days after his marriage, he 
published the cgnriction that his wifeT^hen 
not more than nine years of age, had been 
proatiUited by the gentleman who was her 
teacher, and whom he charged also with pros- 
tituting, in like manner, his whole school, or 
nearly the whole — and all the circumstances 
of manner, time* place, and signs, he imagined 
and stated most minutely. lie also charged 
many other persons with illicit intercourse 
with his wife, some time before, and some 
time after marriage— and among them was an 
unele, an ugly nap*o, his brother-in-law, 
Bates, and her own uther. He imagined and 
asseverated that Bates and her father came to 
the bed Ia which he and his wife wera sleep- 
iagi at Bato'i hooMi «&d had intareouM with 



her, there in his presence. He alleged that 
Bates had eotten his (baker's) yoonr sist^i^- 
with child. H« ^asserted thM, at Ikiicaster, 
about- a month • affer the marriage, hia wife 
had ap ahprtion, which w/is shown Inr other 
testimotly to haVe been impossible. He said, 
and* persisted in deelaring that, ait Lancaster, 
;hta mother, erery night„ after he apd hiM wife 
were asleep, openea their chamb^ door, up- 
stairs, ana let another man into his wire, 
whom one night he made jump through a win- 
dow, by drawing his pistol on him. He also 
charged his mother with keeping a licentious 
house. He stated to two of nis orotheiis that 
he tried the teacher's sign on>a married ladF 
in Knea^ville, whom the teacher had educatea, 
and that she understood the sigps perfectly. 
He denies insanity, and sS&ys he would rather 
be shot than acquitted on that ground — in- 
sisted that h$ was able to prove every fact he 
had ever stated, and was oHended with his 
counsel because they would not defend him in 
that way alone. Maav otJber facts of a similar 
character w«re proved; and, from all the facts/ 
I did not doubt that he labored under an in- 
sane delusion as to his wife and Bates; and 
under the influence of a morbid derangement 
of the brain, imagined facte that did not ex- 
ist; for the suppoMd existence of which there 
was no evidence whatever, and of the false- 
hood^f which no argument or proof could 
convince him; because a diseased brain oom- 
munioated false images and distorted objects, 
which made all the impression on the mind 
that the evidence of sound sense could make 
as to what is true. 

I have no doubt that the killing of Bates 
was (he offsprihg of that insane delusion — ynm 
the act of A dtffanged mind, and would nerer 
have occurred if Baker's mind had not been 
desanged. 

It was also proved that, after Baker had 
left Kentucky, he returned to settle his affairs, 
and that before he got to Bate's furnace, which 
he had to pass, he was informed by several 
persons that Bates had said he would 
kill him on sight if he ever Returned, and that 
Bates and hia negroes wm-e armed for that 
purpose; and he was advised to postpone pass- 
ing the furnace until after night. I bdieve 
that he was convinced that Bates would kill 
him unless he should kill Bates first It deo 
appeared that he expressed the conviction 
that he had violated no law of Heaven or 
earth. He made no attempt to escape, but en- 
deavored to go to his wife's father's, and 
Duaaing the way, ataid all night at Hugh 
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Whtto'e, and Meafd iijiic«&i£iou« of bsriBg ThU is ^ noval »ud inisnstbir f^Me. U 



don« maj wrong in IciUing.B^te^ 

Tbefewiw no tuatimony abdi^ing .anj^ mo- 
tive for hoitiVtj to Bat«8, and a disposition to 
kill him^expept him c^nviolions %9 tp^kia treat- 
ment <tf his wife, and, of w^c}I. supposed mis- 
tfeatment, ihere wa& no other eTidence than 
bis own ibttomentfi,- in either ease. 

Thali Baker belicYsd* andret bslieyes firm- 



will be reporCed and become a leading case; 
and allow me to say that, in my tmdoubting 
judgmen^ no cue ever occQived whijsh was 
meee entitled to the interposition of the exec- 
utive, whose power to pardon was giren fo^no 
class of cases BU)re cWrly than for such as 
this." , . . 

xjiM, ^woLvi 0mA«T«u» KUMvcb wvittirvv MVMu- i I ^uu wcll sotlsfied that n^ informed xaafl. 
iy, all the facts he rej^atedlj stuted respect- cpjuld hare heard' )^e. trial and seen Baker, 
ing Bates and his. wif^i there can be no doubt without being convinced, beyond a dou.bt. 
He,,)irffed his counsel te suffer kim to prqve .that he is now ii^s^ine^ ftnd was even more so 
them, wl of whicli he insisted he could prove when he ItiU^d Ws brothcr-rin-law. An4 it 
beyopd question!. If he had been ss^e, and does seen^ to me that he ^ho, upon a full 
so unaccenntablj diabolical a3 fp wish to knowledge of all the facts. d6ubis Baker's in* 
destroy £|^t68 and t^cdhoractcc and happing S&nity, 'would, by^ auch incredulit]', eshibtt 



uf his wife wi^out any imaginable raotite, ^ 
would 'have told tales more plausible — ^some- 
thing that might have Wn "believed ;aQd lure- 
ly he would not have chargeaB^tes Vith im- 
f>fegnatiiig his' (Baker's) own jonfn^ sistiir, or 
nis Another w^ith proetitiftipg her house.' 

£v£r tfiiic^ the case of Ha^fi^ld, in 1794, 
persons in Baker's* condition, have ' been in- 
variably acquitted or t>aFdo^ed— and'astrottg' 
^ case th4u Baker's does not a^peAr in either 
medical or'crimiaal jutispriidence. If ^ou 

' bare any doubt as to the case df Baker, 1 would 
be oblig^ to you to ezamincy oareAiil^ Ray'e 

'liediciu f nrispmdence on Intenity, add Ee- 
«airol and'thtf caiseof Hadfield — ^that alfto«o/ 
Lerd drf6rd, And of the mai\ who shot- at 
Piaesident JaRrkson;in sJll of whieh eases there 
weM aeqnittaU o& ^.ground of insane delu- 
eion oa'4>ee si^ieei or more^ whilst thfre was 
apparent rationality o^.o^Ji^rs^ and in none *of 
which w^S' there any inquiry as. to whether 
the accused had a general knew ledgi» of right 
or wrongs but io.^il of which, }iy9» taken for 
granted that Che act being the off*ipring,of in 
^nity« the accused, as to that act, should be , 
treated as 'he should ha>e been, had he been 

'totally insane on all subjects. . There is, tn nb 
asylum, one case in tw^n^py in i^bi^h the lix- 
niaic does iiot reason well and is not ration- 
al on some subjects. Intelleeiual insanity is, 
in f%pt,.nothi9g else than (he raorbi^ io^i^ma- 
tion 6f false facts. The reasoning of luna- 
tics is genfrall^ correct—ihelr premises Only 
are fal^, being merely imaginary. ' ' ' 

.The^ury, as you will Beefrointheif petition, 



himself strong evidence of monomania — and I 
honestly think ' th^t the execution of Baker 
weuld be a Judicisd murder. 

'/never asked for the parddn of a contact, 
because thei Cases, in my judgmeni/, are rare, 
in which the innocent ate; throngh ignotunte 
or passion, eonvitted< But I feel surej beydbd 
any doubt, that such has been the doom of Dr. 
Baker, apd that he ou^^ht^ not to t>e punished, 
but ^laded, (lUi he will be^ in .the event of a 
pafdon,) in our Lunatic Asylum, 

Iteepectfully, 
• G.ROBERTSON.' 

Lexington, July 25^ 1^4^* 

PosUcfipt. , 

P. '^, 'Th« foregoing was written wljcn I 
did not knpw that- fi transcript of tbd evidence 
on the trial, wottid be-laid before you. But 
having* been sin^e furnished with a cortified 
c<)py of that evidence, I present to you that as 
more gbttsfactort fhan^ ihy synopsis of it* But, 
as Dr'.CrosJf' •opinion was formed on this gch- 
<!^al statemlbnt of minc^ X tonst, for the benefit 
of th'd opinix)ik of that eminent gcUtlcman, &sk 
yoiir attention to this statement, for the phr- 
pose of Seeing that Dr. C.'s option on those 
facts, wo'tiid certainly l^e bis opinion on the 
certified evidCnc^. And I think that I hazigrd 
nothing in the dpinidir that no intelligent jurist 
or medical mai^ cduM be found', who would 
entertiiin any other opinion' when possessed of 
full ii/ormation on the sul^ect. 

- 'G. R. 
'Opinion qfDr. Jos, C» C08t, on the A^^nopsis of 



were satisfied of Bakei^s insanity — but found evidence prepared by Geo^^R^hcrtsXtn, Esq, 

^'^,^^^7^^^^^\-^^J^^^J^^\^^^ Frotri the stitement .vithin made of i 
subiectsf It IS almost impossible to make a ^.„,. T^^.,„i.:„i. t..j^. t>^w«,* -.:,.-.* 



subjectsf " It is a1mo9t iroptwsibl 
jury understand such aodse coi^rectly; and, in 
this case, it> was impossible to proenre a jury 
^at had not been excited agaihdttlie prison- 
en And formed an epinion of his guilt. Even 
•the Judge, and all the fbur pra^teating attor- 
ney s^ at first, denied the existence of particfu- 
h» ineaniiy tf unsoundness* of mind on par- 
ticular subjects;' ButtheT^U, IMieve, <and 
the Omnmon wealth's' AtUimeT, t know,)^be- 
€iim*eoBfyinced. of it duunv the trial. And 1 
.luve Bodoabt that a jury ofenjightened n»ed- 
•ical men or jurists, cou4d not n^ve been se- 
lected wha would JukTe hesitated are minutee 
lo find ft rerdict gf «ot guilty. 



feK^ts, and- which Judge Robertson assures me 
were proved on (he trial of Dr. Abner Baker> 
iof tiie murder of Daniel Ba^s, I haveno hes- 
ittftion* in saying . th^t said. Baker is, ,a^d 
was at the time of the murder, laboring under 
monomania, if, indeed, there has not, been a 
complete subversion of the £Ehenlty of judging 
between what is right and wrong. This being 
the case^ Bfiker cann(^ be regarded as respon- 
sible for his cond'not, iMid therefore^ should not 
be sutgected to the penalty which has been 
decreed by tiie jdry. 

JAHBS a cr6ss> 

Laie f rot in the Med. Schoolof TnguylrAoia. 
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Qotb&nOe of'K£K7ucxt:. 
The tinderrigBedj cbmpbflin^ the jftry th«t 
fOTunl a rerdict of guilty, ia*the proticatioii of 
Abner B«k6«r, for the itlledged marder erf 
Daniel BarteD, feel it ^heir dntj to teooRtoen^ 
hitn to your i^xqeHencv ks a fit object of Sx- 
•cntiTe z^ercj* WhiUt'we felt constrained, by 
4mt opimon of the law and the CTidence, to 
prdnotince a verdict of guilty, n^e ar6 satisfied 
thaf the said B<kker, when he killed said Bates, 
and before, and sinpe, was ii>a>stiLt^ of Mental 
• excitemem and delusion respecting his wife 
and said Bat^ft, which irlay be considered in- 
^sanlty. - And althous^h we were of the 'opinion 
that he Was, at t^ time of the killing, able to 
discriminate eight from wrong^ yet we believed 
that his said st^te of 'mlAd w^iS lueh.as to eh* 
txtl« him tQ 6 p^doft. And . w^e fiirther state 
that the prisoner i6>fi:oni his appearance, and 
from . lihe jevi^ence, in- a worse coftdition/ .of 
mind at ;thi9 tixne^ than 'at the time of the 
killing. * ' 

juiiius ;*< BOBijirsaN> 

• • ABRAHAM CA|IX£R, 
WM. BlSHOPj / , 
. WM. B. ALLEN, 
»RYSON M BI&HOP, 
THO^. COOK. - 
We say, fh>m hi* j>rt^e]it'app«arance,in oqr 
oyrr^ jud|pient, we have no dotibt the prisoner 
is insane. 

Xi, HOLCOMB, 



HENKY HENSI^BY. 



balieiTed Biv Baker thought wen true sit the 
#in» he told them. A9d<ftom «he evidence 
they beUeved that* Dr. Balier wae deitttijged 
upon those 8iabje6t8 and no^a fiteubjeefe f&r 
ext^npte; but Mm our iiiidersteieding> of the 
law "applied to the evidenoe, we had eo find a 
verdiet of guilty. 1 do further oertii^, tiat if 
the delusions whicl:^ were proved upott Baker 
-had been facts, it wonlfl h»ve beenu Ml snd 
gotfd excuse for Idlling^ hijiu And del futher 
certify, that we did not, in tiie jury r^om, von- 
sider the works ;ead on the part ef the de- 
fence to be good authority, which woilcr were 
Bbi^ck's Medibal Jurisprudence, Ray's Medioal 
Jurifipnidence, and o^er worn, whieh, if we 
had taken them to be godd authorhy, we should 
have beftn obliged to aci^uit, or found a verdict 
Qf no^ guil^, from the i^enee. And it ^tm 
/considered tj^t the Commonwealth's AttortjAy 
was a sworn oJScer,, iod^vras boupd to give 
the whole law gpve'tniag us in th« finding of 
our verdict. *And some of the Jnry called 
upon the Court for some instruction, uid mfia 
the generarl initmotio]^ g^vet\, we construed it 
t9 go so fit as to make the prisoner gtiilty, if 
he knew thM there wis such a beiqg as a Qpd, 
or such laws in existenee as would punish the 
killing of a nym; or knew, generally, ris^t 
ff^mwrofig. Q«it if we hiMl undentpod ^^bI 
ihe instruction wgald have exoos^d him .if he 
sincerely believed that Jie was oalled' upon to 
km BiKtee in eeif-defenee, or was called ujion 
by seme iupeiior power, to kiU Bates for his 



This is to certify^ that, the undersigned' ^vas 
oneaf the jtiry who tried Abter Bs^er on ik 
dlar^ of murder, in killing t>ani^l opiates; and 
do fhrther certify, th^t it was proved, by sev- 
eral, witnes^e^ that Dr. Abnci Baker had, some 
three pr jfour months previous, and at dinerent 
times, told (hen» that Daniel Bates, J^ believed, 
intended to HI I him — that Daniel Bates Jbiad 
formed . schemes and epnaplred with his ne- 
groof, ahd t/o carry t^ose schemes into effipct, he 
had sent his negroes out in ambush armed 
with gunt^-rand that they Relieved that iBa^r 
thought at the time he told 'them,.'th^t sucii 
were lactsw I^ was also proved by 8r7er(^l wit- 
nesses, that Dr. Baker had tdd ^em^ at differ- 
ent times, that p^niei Bates treated his Wife,' 
\Vho is Baker'iB sister^ badly} and that Bates 
had, at' different times, )n the night, when his 
wflTe was in her bed, wielded his Bowie kailfe 
over her head and &roat and threatened her 
with instbnt death; and that he believed that 

'Bates intended to kill her, ^nd (hat lie was 
staying at Bates' m protect nis sistet/and tliey 
befiev^ that Dr. !Baker flhcAight that the 6ame 

'wias true. It wfcs also pfoved by several wit- 
nesses, that Dr. Baker told th^tn that his ^fe 
wai[, a whore, and that Daniel Batc^ had se- 
duced his wile and had intercottrse with hor 
while he was boarding, with his ^ife, at Bates'; 
jan^ that ker "teadicr liad kept her sipce she 

' wM'mne years qf jage/ which Btatiments they 



fafided injtiries, we shoald have been obliged 
to h«ve fomfd a vicdict ef not guilty. > 

. ABRAHAM OARTBR. 
CtAt CHwHTT, Jot; 

TMt day, Abrahem Carter '^ereonnUy lip- 
pesMl befoM the m^dertigned^ one^oif the 
Cdmmonwealtk's Justmes of the Peace^lmd 
made oath thitt the focts stated in the (brewing 
ceifti^cato are true. 

.Ghren under mThatid tiiisSdi^f Agu^ 1845. 

J. H. OARBAD, J. P. 



This id to certiiys that the undendgned are 
a pa^of the J^ury who set upon tlie case of 
the Commonwealth vs. Abner Baker sg>on a 
charge -of murder, in ViHinS Daniel Bates. 
And do further certify, that ii Wfia proved by 
seve^l witness that Baker had told them 
some three munths or more l)revieils to the 
killing of Bates, that Bates had ferlned secret 
schemes to M^ill Baker at diffsirent times, and 
that at different tiniies he had sent his negroes 
^ut in ambush)>pmedwith guns, to kilLBak^r 
which they, believe was 'beUeved by Baker to 
be trae« It was i^se. proved by several wit- 
nesses that Baker had told them at different 
times, that l^ates treated his (Bates') wife 
badly, who iifas and is Baker^s siatsr, and Oint 
Bates bad threatened her liib, and he was 
Staying at Bates' to- protect his sister, and 
that Bate^ had, during diffom^t ^es in the 
night, wielded his Bowie knifeovet her h^ofl, 
threatening heV with inttattf doalbs^ which 
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itatemtnt thd witQesnes belieT^d that Baker, 
thougjht .wa» true. Aii4 aI^o, it. waa ptoTcd 
by vareral witnesses tliat Baker had told tham 
Bates liad*, at different timef, had iniereonr^e 
with his wife afr hia (Bates') awn house^ 
where he boaided at the time with his* wife; 
and that her uncles and her old teacher had 
likewise hod inieeeonse with her^ and that her 
teaser had kept Issr since she wa$ abotit mne 
yeart old, and Aej beUered thatBviket thon^t^ 
tft the time he told them, that the same was 
trao, stfd frvm the eVidence, they beliered that 
Baker ^as dotuoged upon the abore subjects; 
Vhkh eYidence will be, or it already laid be»- 
fote you, ka we are told. And from the evi- 
dence they do not 7>elieTe that he is a proper 



the tpal> ftnd whilst th^re examined Dr. Baker 
in jail bffote the trial came on. I fotind him 
in a high state of mpntal excitement* with 
manifestations of Ifodily derangement ; such 
as quick pulse, cool .extremities, countenance 
wild ana unnatural^ the muscles of hia face 
flaccid and of a pecidiar hang, with a fierce, 
wil4, wid fer6CiQU8 exprpssiod of his eye^ — 
£hi8 latter symptom was greatly aggravated 
when he dwelt on those subjects, or delusicAis, 
that lead to^the unfor^tunate and unnat^iral 
murder. ^ . 

I learned his appetite ancjl digQstion were ir- 
rggular, and his siecp imperfect* and irregulai*. 
when in conversation « his manner, and tojaes 
of yoite all. indicated mental alienation. J 
heard the material. circumstantial evidence on 



subject for example; but frdm What We oOft- ^^rpj^a ^Z^Vin^ T fi .1 ^^ 
si^^d the law we 'had t6 find* a verdict of ^^^^^^^^^ 
*^*L ^ tJr^ ay^ r«*i,** is^mtifx, ♦!««»♦ \f +1^ Am, sircUmatances attenaiDg the /murder, as his 
P-5' We dp father certify, that if ^he d«- p,etious aid subsequent conduct, the motivet 
lus,bns which were^ proved upon P^^^ ^^^ t^ impel him to commit Za^, 

n0lbe^ndelusions,butfacts,thatBakerw^^ ^^^r^ p^ *^i 

have beenjwUfied^or excused m the,klUmgof Se fects and circumstances of the ca-Je; I be- 
Bates. We do further certify, .that we do not came £hortughly satisfied ho, labored under 

mental ideii^gement caused by a morbid state 
of the brain, and so e^tpressed myself under 
oath to the Jury sworn and jempapnelcd to 
t|y tha case« 

I eoitld embody copious eittracts from the' 
testimon]^ given by tha witoesfies on trial, aa 
evidence 6f the correctness of the professional 
opiuvn given.. It would be, hoWdver. on my 
part, nncisilM for and inreleviuit, especially as 
Tout SxceUencvf wrU,*in all piAibability, be 
xun^lshecl with rt in an authentic and accurate 
form. From a thorough conviction of the in- 
sanity of Dr. Ba!ker, before and at the time of 
his snooting his brother-in-law, D. Bates, I 
beg leave most reepeetful^ aiui earntetly to 
eaasBialid him to your Ezeellency as a proper 
aubjeal^for Executive cldm^pcy and meorcy. 
With assurances ai gi«at respect, 
I tim youi' obedient servant. 
W. H. ItlCHARDSON, M. D. 



look upon the authojpities w4iich were read on 
the part of the defence as law, which .authqrir 
lass, or some of thcm> were Beck'ik lijledioal 
Jnrifpraaeate, Bay's Medical Jurlfprudenca, 
99d othes works; but tBey oensidered that 4ihe 
Attorney for the Commonwealth was twom 
and bonnd to gif e the law which governed us 
in the findzHg af omr verdic^j imd upon that 
impression, togathte with 4^6 general instruc- 
tion given by the Court at the request of the 
Juiy, ^e found onr verdict. 

Eh HBNSLBY, 
TOLIUS X ROBINSON, 
fi. HOJiCOMB, 

ZADociv pond;er. 

Clay jCocjJf y, sci: 

This dav^ Henry H^slcy persenally ap- 
peared beiore the undei^ignsid, 0^0 of the 
Gommoowealth's Justices of the Peace far the' 
ooun^ of dav, and made. oath that the fhdtjB 
stated, in the foregoing certificate w^e trvet 

C^iven under m^ h&Q<i thi^ — day of An- 
guat» 1845. THO. McWHO B TKB, J . ^. 



' Mt.* Ver;?ow, July, 1845. 
Dear Gbvemor ;~I am informed that there 
will be an application to rour Excellency for 
the pardon of Abner Baler, who w^ con- 
demned hj' a Juty of Clay county for the 
murder or Daijiiel Bates. From {he evideneb 
in the case, t am inclined very dtrongly to the 
belief tha.t he now isj and ^as been lor %otsi^ 
two years at least, laboring under monomania. 
The evidence will all be laid befdre jbvL, from 
which you can form your own opinion ,- and 
I shonld ^e very much gratifira to see him 
pardoned. W. B. MOORE, Att'y for Com'th. 

• 

' LkxingtoK July 9l8t, 1845. ' 
To His Excellency; William OwsleV : 

Dear Sir : — I beg leayc to make the follow- 
ing repres^ntatioxl to your £]ticellency respect^ 
ing the case vi Dr. ^bner Bfdcer, latdy tried 
in. Clay county, Ky^* for shooting his broker- 
iB-lvw, 0. Bates. I was iadncsd to attend 



To William Ovslev, Governor of Ketituoky : 
• The undersigned,, biembers of the Medical 
Faculty of rransylvania University, having 
heard Uoai Dr. Richardson a recital of the 
materia) facta vfovett, as tv^Jl by the Common- 
wealth as by the accused, in the late prosecu* 
tioDiiSf Dr. i. Baker*, for kiiling his brother- 
ip-lav Daniel Bates, in Clay county, in this 
Statp, f^l it to be their duty, as well as their 
privJl^e, to declare to your Excellency their 
conviction that befpre, and at the time of said 
homicide, the said Baker wa6 of unsound 
mind, in fact and in law ; that he labored, 
without doubt, under an insane delusion, es- 
pecially respecting his wife and said Bates, 
which IS sometimes characterized as monoma- 
nia, and ^^hleh, in various forms and degrees, 
is the most prevalent kind ^ insanity, intel- 
lectual and moral: and they cannot hesitate 
to express the confident opinion that the kill- 
ing of Bates was the direct offspring of the 
said insanity > and that, while it may be that 
Baker was conscious of right and wrong gen- 
erally, or in the abstract,, 'he irw^ from the 
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proofs, so far insane, oh this particRlar tub* 
jcct and ocQasioo, as to hare bepn in\pelled to 
the 'homicide hj an irresistible •nioUve of de- 
lusion, without a ^nscioufiness of a Tidlatfon 
of the law oi Qod'or of man iq that particu- 
lar act. 

"Wliercfbrc, they haVc no diftculty in com- 
ing to the conclusion, that sa\d Baker fs a. 
proper object of fixecutiye mercy;. that nei- 
ther the letter nor the policr of oui criminal 
code Would xequir^ , nor jusfice And hu|nanity 
ptrmit his' conviction and execution for the 
olind and hisane aet of killing His said bro- 
ther-in-law. They, therefore, without Jiesita- 



I feel no hesitaftcx in (firmg it as my opinion, 
lihat Dr, Baker htd bedii before, and was at tl^ 
tiihB of the ttuMel-, affected wi^ fDonomania, 
upon the subject of his- wife's chastity, and 
ideas natural^ oo&nected with it; with symp* 
toms indicatilifl^ a strong tendency to^degene- 
ratirinto generu derangcmMtr * 

I W0ul«^ ftirtlu!r state, a& m^ opinion, that 
there can he no ^oubt that tkeYeari many 
c«Bes» in *which tha ^nost M^ots •baarvaiiop 
faUs to detect disorder of the uodefstauding 
uson i9oce than, a single idtea or train of ^eas. 
Samples of suoh are reported by all the b«it 
authors ppon the aurbiect, and I have ha4 ub< 



tion, bnt with grein respect fot- your Ezeel-ld^r my.cnargea nunroer of them.. And I can 



kncjr/and solicitude for the reafult, beg l^ve 
to Ymite ther petition with that 6( others f^r 
the pai'don of siid ^alK^. 

THOS. D. M1TCHBLL,M. D. 
Prof. Materia Medica and Therap. Ttem. iTniv. 

L. G. WATSOK, 
Prof. Theory and Practice, Tran . UmrenBity. 

• LEXUfOirON, July fiStii, 1846t' 

Subsequently^ to signing t^e foregoirig pn- 

per» the uadersigned nas heard the testimony 

given in the case, and has no hesitation to say 

that his opinion in the premises is oontfrmed. 

THOS. MITOIfiSLL,M. D. 
Prof. Materia JMedica and Tiierap, Tran. Univ. 

Th« andersigned has heard (be evidence 
in thecaae of Dr Bakery and cono^iVee it a case 
of monopoania as ooD61usively made out as 
can be found upon iscnrd. ' ./ ^ 

B. W. DUDLEY, M. D. 

July 25th, 1844. 

. , Lexingtok, July 25th^' 1845: 
Gov. Owsley :-*-FTOn> th« fUet that' X hfire 
been officiaJly connoted with fire Lunatic 




froin my ezpariencat join heartily in the state- 
ment aavancf^ l)y one y^sed;in ihU subject 
^tThat all cases of crimes of violence, in 
which previous mental disease is proved, 
should have the whol$ benefit of tiie presump- 
tion that stlch disease may, in k moment, run 
into irresponsibly mania, and tlie unhappy 
patient be' judged fit for confinement a^d n^t 
forpunishment.*' . . * 

with the facts bf the ^i»se before me, I 
ihoUld feel that I ^as'oihitHng a duty to jus- 
tice and humanity, to withhold mj* earnest re- 
oomtDcndation of Dr. Bakef, as an ok^t'de- 
sdsvhig, if not- demanding. Executive cle% 
mencv. • , ^ 

', ' JNO, K. ALLAN* 

Sepenntendent Ky.j Lui^e Aeylnm. 

His fizoetlincy, WilUapi Cwaley. . . 

Louisville, August 1st, 1845. 
To His Excellency » Wflliam Owsley, 

• • Governor of Kentucky : 

Sir : — We, the nndersLpied* would respect- 
fully represent fb your Jutcellenc^, that aft6r 
a careful examination of the testimeny takei^ 
inthe cas^of Pr. Abner Baker, chajged with 



Asylum, at tlii^. piace, I have had more ex- the murder of Daniel Bates, we are or opinion 
^, , .^.^.J^I^^^^. . . . , r.?^.^_..^ «-,___... _^ j^:.j andcoij- 

asylum 



endless varioUr) than ordinary m«npbers of the We ha;y^ the hop or to remaiii 
profession. Therefore, I hi^ve presumed,' at Ypur Bxceneacy 's ob't servants. 

&ic solicitation of Di^ Baksr's fileods, lo give ^ CH. CALDWELL, M. D. ' 

you a most unoualified opinkm, after fi critical . . L. P. YANDfiLL, M. D. 

examxnatiou ot th^ Evidence \xx the Onse, that | k ' ^* MILLER, M^ D. 

before, and at the time of, the «omniifc^on of I u. . . S. D. QROSSj M. D. 

the act, for which he has been convicted, he t' , r- . . 

was of unsoui^d mind, and should i»ot be htsld ^ • Loo^stxr, Julyi24th, 1845. 

responsible, either in law or in mora^, for an \ \ To Jlis Excellency, William Owsley : 
act conunitted under such a state of miQ^. . Sic, -^Having been called lipon to examine 

Respectfully, &lc. ' j the testimony adduced on the trial of Dr. A. 

9. M. LETCHER. < Ba^e^, (who U now under sentence ef death,) 

p. S. — ^I have not conversed wilh a Physi-^ we proceeded to do so in as thorough a man- 
clan who don't concur in the above opinion., Iner^ as the «icrumstances woiild allow, and 

S.H'L. [have unanimously come to the conclusion, 

.^ < • from the^xtraerainary cl^arn^ter of the testi- 

y»xTi:rKY Lu2¥A.Tic AsvLUfi) July 24,1845. inony of the case, that the said Baker, st the 

I have examined fully the testimony, both tim^ of committing the crime for which he 
on the part of the Commonweal tb/ and the de- now stands convicted, must have been l^bor* 
fendant, in the case of Dr. Abner Baker for ing under that form of mental alienali6n called 
the murder of Daniel Bates. After having ■ monomania. Thiji there is such a disease is 
seen a great n amber ef insane, persons, and | not questioned by any scientific man of the 
after an uninterrupted intercourse wjith more : present day. We would, therefore, respect- 
than two hoodred of them for twelve months, ' fully direct the especial attention ^f the Ex- 
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^otatiro to the facts of the c^se, aiK)- implore 
the interposition of his power. 

KespectfiiUr, your friends, &c. 

O.P. HILL.M.D. 

WM, H. PETTUS,M. D. 

JBNNLI!^ GS PRIGE, M. D. 

L. M. BUFOkD, M. D. 

The uu^^ersiffned Phjsicians of Danville, 
having becn"cail6d to examine the evidence 
submitted to them, as given befope the Circuit 
Court of Clay County, Kentucky, in the case 



White, without bein? satisfied that no man 
could speak to K famer, of his child as he 
spoke, and give ntterance to such absurd 
cnarges against his own wife^ who was sane| 
The statements of all the witnesses, especially 
Dr. H. Baker, go most conclusively to prove 
this.faet, that I>r. A. Baker wds, and is the 
subject of monomania — a - disease as^ well 
known arid clearly defined (though strange 
•and unaccountable)' as fever or' any things 
known to exist. In my practice, I have -met 
with cases ^ sinffiilar, but not more p«'fect 
of the Cottutianweafth against l>r. Abner Ba^ than Biker's, and I woyld as so'bn have thought 



ker, tried for the murderjof Daniel Bates-'which 
evidence was written oiit by Alexander R. 
McKee,'E$q.; clerk of Garrard county,' present 
at the trial— are, ondueconsideratibn, ninani- 
moqsly of ppinion that the said Abner Baker 
was. at the time of the kiUing of Bates, and 
for some time' before and subsequently, labor' 
ing under monomania, in a very marked and 
severe form, and as such wb recomVnend him 
bo the clemency of the' Executive. 
• D. J. AYKfiS, M.D. 

JOHN TOPD, M.D. 
. JOS:VEISIGEK,M.D. 

WM. PAULING, M,D. 

JOSEPH «MITH.M.D. 

J. HOLLTNGS WORTH, M.D-. 

R. W. DUN/iAP, M.D. 

PRANKFOET, AWg, 11, IB45. 

' W^, the undersigned, "Physioians of Frank- 
fort, after a dareful examination of the testi- 
roqny ii. the case of the Commonwealth against 
Dr. Abner Baker, on the charge of the murder 
of Daniel Bates— ^f which the saijl Baker now 
stands convicted in (he county of. Clay-— are 
unanimously of the opinion, tnat said Baker, 
previous to and at the time of the committal 
of said act, w.as laboring under mental de- 
rangement. 

JOS. G. ROBERTS, M.D., 

CHA.5. G.PHYTHIAN. M.D. 

LUKE P. BLACKBURN, M.D. 

LEWIS SNEED.Td.D. 
* • A. P. MACURDY, M.D. 

E. H. WATSON, M.D. 

N1C110LASVILI.E, J sly ^5, 1845. 
Hon. William Owsley : 

Dear Sir : — At the i-equcst of. a friend of 
Mr Abner Baker Sr,, I have examined the 
testimony fn the cftsc of Mr. Abrter Baker. 
The record was submitted to me that I might 
give my opinion as to the sanity of Dr. Baker. 

It is due to myself and the part'ies to state 
that from the rumors which Ihadjheard of the 
circumstances attending the ' death of Mr. 
Bales, unr opinion ,wa^ that it was mur- 
der most foul ; and I believed that'thcj^ acquit- 
tal of Baker was the resitlt of eifort and the 
influence of wealth. 

I, however, had flot gone throng the tcstl: 
mony totroducecl by the prosecution, before I 
became perfectly satisfied ihat Dr. Baker was 
a roadman. 



of passing sentence against an infant or ah 
idiot as against Dr. Baker, with evidence as 
set forth in tlje record.' 

I am. Sir, with great respect, 

A. K. MARSHALL, M.D. * 

I have also examined the testimony iq the 

case of the 06mm6nwealth against Pr. A. 

Baker, in connection with Dr. A. E. Marshall, 

, of our town, and folly concur in his opinioix 

as 'stated to you in -the foregoing. ' 

*F. J. BaSlARD, M.D. 

To His Excellency William Owsley, 
Gfrvernor of tlie Commonwealth of Kentucky: 
The undersigned. Attorneys at law, Vera 
present (but not employed by either party) at 
the trial of Abner 3aker for killing Daniel 
Bates, and heard all, or much the greater put 
of tlie testifnony introduced, both on the pttjt 
of Ihe Conraic^wealth and the Defendant, and 
from the testimony 'so introduced, we Were 
fully convinced of %i% deritngement, at the 
time he killed Bates, and also tnat he had beesi 
derataged for some time prior to that act ; that 
he has been ever since, and is now, in a state 
of mentaV derangement, both upon the su^ecl 
of Jiis wife's inconstancy to himi and of iftm- 
icl Bates having been too intimate with her, 
and of his (Bates) contriving plans to have 
the said Baker "killed.' 

We further state, that every witness who 
testified to Anything bearing upon the case, 
disclosed sOme fact conducing to shoT^ that he 
(Baker) was laboring tinder a state of mental 
derangement, and we were utterly Siirpri9ed 
and astonished athearine^thejury had brottght 
in a verdict of " guilty,'* coptrarjr to the law 
and evidence in the case.- In fact, Wa di<I 
not think that the jury would hesitate ten 
minutds ' in agreeing to a verdict of ^''hot 
guilty." •• 

We therefore petition your Excellency to in- 
terfere in his behalf, to extend the ETxecuttve 
clemency to him and release bim fVom the ver- 
dict of the jury, and the judgment of the 
Conrt. LEWIS LANDRAM, 

J. BURDETT, 
L. F. DXTNLAP, ' 
•.H.DENTON, 
Lancaster, Ity., July 19, 1845. 

Lexington, August 6ih, 1845. 
Gov. William Owsley : 



I am confident that it 10 impossible that any j bear Sir :-^I hanre been requested to g^ve 
man can examine the evidence of Mr. James \ my views as to the effect of monemania upon 
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th« criminaKty of acts comniHtad under- its 
mfikieDoe. The principle laid, down iu all 
the book« is, that insanity must proceed to 
sjich an extent as to disable the person from 
distinguishiog light from wrong, and the de- 
fence must, we well made out. There is cer- 
tainly no disputing eitl^er pf the propositions 
above stated. And I bcdieve juries shoul4 al- 
ways conyict, where the defence fails in either 
point, leaviog to the Kxecutivj^ the discretion 
^iven him by the Constitution of distiJiguish- 
iD£- and giving pardon, where the reason is 
only {fartially wrecked, and guitt pdliated, 
bttt n()t entirely laken away. 
, In the application of the tibove .principles, 
r entertain no doubt thkt if a monomaniac, 
under the influence of ai} insane delusion kills 
or QfOe^ any' other. act, is not crinunal, though 
on other subjects he could scarcely distinguish 
between right and wrong. I admit the case 
of ^illing^am would seem to be, in some mea- 
suPQ, opposed to this ; but in that cask the 
law If as correcft^ laid down, the error was in 
its application, for BiUingham killed rercival 
' under^u insane delusiQny;and believed in that 
act he was doing ri^ht,. and the chief error 
was by the jury. His conviction and execu- 
tion must TO regarded rather as a political 
than a Judicial action by the Courts .of Eng- 
laucL It lias received the reprobatibn of emi- 
nent jurists, and I have ^'ead an al^le and clear 
view g;iven of it by Lord Brgugliam, (l think) 
but am not able to lay my hands on it at pre- 
sent. .Pi:actically the case of Killingham has 
Veen overruled in the strongest manner in the 
trial and acquittal of the monomaniac that at- 
tempted the life of the Queen. 

Ic seems to me that it follows as a mathe- 
matical truth, that the only inquiry is, whe 



I think the above views of M..0. Johnson 
so clear ana coitect that no two m^ would 
differ in regard to them. 

OEO. B. kiNKEAD. 



ther the act done was sji act of insanity. If 
it 'wasy it cjinnot be with a " felon ions intent." 
Aj\d this renders i^ wholly immaterial whe- 
ther the reasbn was wrecked ^enerallv, or only 
on the particular subject which produced the 

I^ know nothing o{ the case for which it is 
desired that these' views should >>pply* Bi^ I 
would add that J consider that there are many 
cases in which I believe it would be right that 
,the j^ury should convipt, but in which pardon 
should he extended by tbe Executive, where 
area! and well founded doubt exists in a com- 
muni^, on the subject of insanity j the execu- 
tion ot such person can produce no boneficiid 
effect. His death' is apt to chan|^e doubts into 
certainties, and it is highly prejudicial to aU 
future trials that a generid belief should ex- 
iat that a niaQ> innocent in .law had buffered. 
Respectfully,' yours, <kc. 

M. 0. JOErNS-OK-. 

I had oeci^ion lately to examine the subject 
upon whic]i ^ihe above oppinion is expressed, 
and concur with the views therein expressed. 

A. K. WOOLLET. 

I concur in the above yiews. 

C. S. MOIiEHEAD. 



T/o His Excellency, WilHam Owsley, 
Goveftior g£ Kentaeky : 
Your petitioners state they have been «ac- 
quainted with Dr. Abner Baker, who is con- 
>victed for. killing J)aniel Bates, kpSl who we 
present to your £lxcellenc|' as an object -of 
mercy, and one who to believe is not subject 
to the |>enalty of the law. Wejstate that jDr. 
Baker is by nature a high and loftj minded 
man, as incapable of .striping to a low and 
mean act a^ any man living — ^his capacity and 

?[Uilification fine — ^he promised to be use- 
ul tb himself find aoeiety — ^his prospects 
were fair and promising. Among the 
people, he was popular, beloved and respected, 
Doth as a man ana' a physician. 

But the Lord laid on aim his affljctinf hand 
— his tnind was impaired and exhtbitea signs 
of derangement whiQh increased, and was de-' 
veloped m the destruction of D. Bates. We 
stated that previous to this unfortunate event, 
and at thfe time, "he was binder such a state of 
derangement, that he had no control over his 
mind — he >did n^t imagihe, just as the notion 
would flit across his deluded mind, and which 
was pidpably wrong was pdrfectljr ri^ht, as 
the killing of Jfr. Bate^ ; and that individual 
contemplated his death, and that combinations 
were formed against him for evil — and that 
his father an4 mother and |hls b«Bt and near- 
est friends were his greatest eneoiies. Ko 
reason or argument could change his mind. 
He has no reltsoning nrind on certain subjects^ 
which is f tilly presented in the aocuments be- 
fore you — we mean ^e subject of his wife and 
Bates, <kc. Here it is plain he believed 
thiat which was evidently wrong in the si^t 
of God and man, he fitmly, under his delusion^ 
believed to be right.' It is then clear to every 
ratipnal mind &at'said fiaker did not know 
right frptn wrong, as to the object of his at- 
tack, aiyl then ^ot responsible for the act, And 
so innocent of the mui^der of Bates, it having 
been the effect of insane delusion. Qe was 
evidently excited by Pates' threats, as pixkved 
by more than one witness, a&d was beyond 
doubt, irresistibly comoelled utkder his de- 
rangeii\ent, and ne haa no rational control 
over himscdf to prevent the deed at a mometit 
when, from the threats of Bates* or the infor- 
mation of Cobb ai^d Mon;is« two witnesses, he 
was excited in a high degree and believed 
that Bates would kill hiiti if he did not pre- 
vent him by killing Bates first.. We believe 
that deranged persons are cupable of Excite- 
memt, anger, and revenge. deYeral of (he 
subscribers have seen Dr. Abner Bak^r from 
time to time sinoe his conviction, -and we b^ 
lie^e he is still a deranged man, and that lately 
he hn» attempted his life; And we fqrther 
believe it would be murder to inflict the aen- 
tencQ of law upon him. We farther atato that, 
said Bilker's* deluded n^nd maf t>e elearly 
seen in thii^ : He belier^d ftftfc Judg« Bob- 
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•rtscin and Jehn Qf oore, two lawyers that ap- 
peared for Kim, cime to.Coart and designed 
to have him eonyicted. He regards them, un- 
der hia deliiaioii as his eoemies. 

We therefore beseech your exeellenej to re- 
consider the case of saia Baiter and jg;ranth)m 
a pardon, which; we haye nod<mbt, will meet 
thepubiie approbation. 

THOS. T. GARRABD, 
WILLIAM GAI^RD, * 
DAKU5L GARRARD, 
J. H. GARRARD, 
8. M.'WJLLIAUB, 
W. H. YOtmG, • 



Fnm observation and testimony, we be- 
eTery 
tnje. ' 



lieje ereryfact stated in the abeye petitibn, 
to Be' 



8. 0. fHARL, 
HUMPHREY T. JACKSON. 
ABRA9AM BAUGH, 
TH68. POPE. 



JjEJOcsofrov, 20th Septetikfoer, 1945. 

Mj Dear Sir : — ^I have just reeeiyed yours 
of this mtfrninffy informing me that the Go- 
yerner'had authorized y6u to say, '* upon con- 
siderhtion of the petition presented to him the 
day before ye^rdtnr by Capt« Baker and his 
son Hetyey; he is of the opinion that he has 
no otficial authority, to institute, or direct any 
inquisition or legal inquiiyt as to the i&anity or 
insanitT of Dr. Abuef Baker, or to order his 
remoyal iVom nis protent place of confinement 
for the purpoSeof any. such' inquisition*. These 
inatUira^ ho thinks, Ibeloiufs to tfre JudibiaTy, 
and to diem must be lefl>£e duty of applying 
whataoeyer proceeding or remedy Uie law al- 
lows. The GovtrndT further saysy he wotUd be 
glad to hear the y:rovnck upon which you sup- 
posed him authorised to insBtute such an inqui- 
Man, or to remove Dr, Bak^r" 

Ayailififf myself of this invitation by the 
Chiyemor, I will, th^oagh you,* as hiq sielected 
organ of CQm^l1lI^eation on this occasion, sug- 
gist the general consideratiqns which inaUQed 
mo to suppose that he has le^ authority to 
do all il^e petition alluded to requests him 
to do. ' 

1st. If a man, sentenced. to death, bo in- 
sane after judgment, ^e law requires that he 
should be respited until he shall become com- 
jX» ffi«nfi»— and his ' ezccotlon, when* insane, 
would be wrong and inconsistent with the 
policy and justice of the law. • 

Snd. In JBngland, the Judge h^ power to 
respite on the ground of insanity wheuever 
that disability can be pleaded against enter- 
ing judgment, l^ause the ease is still open 
and tinder the power of the court. . ^ut here 
in E^tucky the jadgment fixes the time and 
plaee of ezocution, and gives \ixe only war- 
rant for execution : — and consequent^, a/t^ 
auch judgment and the final {tdjournment oi 
the eourt, the judge who rendered the judg- 
ment, is, as to th^ case, functus officii, and 
has no more jurisdiction over it than any other 
eireuit judge of the State. And it is worthj 
of grayo conBideration whether, after the judi- 



ciar^r haa thus exorcised its judjmont and 
consigned the cdnyict to the executive depart- 
ment, it can exert any other ](>ower in the case. 
In somo of Jthe ^Stateaof our Union, and in 
New York (especially, there is statutory provi- 
sion for trying the question of insanity in 
just auch a state of case. But there is none 
such in Kentucky, ^ud I 'apprehend that 
here the only object of an inquisition would 
be to substfrve the power of respiting or par- 
doning by the Governor. The onl^ reason 
why insanity, after sentence, should su^>end 
execution ;is because the insensate is not in a 
proper condition for prosecuting his claims to 
a pardon. . 

^td. In Kentucky, has not the Governor 
alone power to suspend execution after .judg- 
zfient and the adjournment of the convicting 
court? The prisoner is then in his exclusive 
custody — ^for ho is the head of the executive 
department, and the jailor is but his subaltem 
agent or minister, an4 is subject to his super- 
vision and cont&'ol. Ai^d who but himself can 
change ,that . imprisonment, or 'rescue from 
the judgment as rendered ? • * ' 

4tti. As the Governor has'the ^ole power to 
pardon and HbeAite the prisoner, either abso- 
lutely or conditionally, he surely must possess 
all subordinate or subservient power compre- 
hended in, or subsidiary to the eiiercise of this 
plenary power. If ho can liberate him un- 
co;i(iltionally« hfi can 'certainly do so on condi- 
tion that hcJbMe found a lunatic and be placed 
in the Asylum; a^d consequently, as th<? pri- 
soner danirat be placed in .th6 Asylum widi- 
out an ii>quisitioD, the j3ovem6r can authorise 
thjd inquiititiou and the prisoner's removal so 
far as it teay be prope/ — ^and i^ the inquisition 
find the lunacy, Uie Governor can alone remit 
the imprisonment and punishment adjudged 
by the court,; and authorise and Compel the 
jailor to surrender the custody of him, and 
deliver him to a diffierenf custodj. And this 
he can do nuder his exclusive ppwer to respite 
and pardop. 

5tth. Why, without the authorifcatidn of 
the Governor, would a judge hold an inquisi- 
tion, when, even if the prisoner be fbund a lu- 
patic, the judgfe cannot remit the judgment of 
corrviction, nor substitute any oQier Custody 
than the legU imprisonment adjudged against 
him ? .The judiciary, in the case of Pr. Baker, 
has no po^j^er now to, suspend or remit the 
punishment adjudged against him* The only 
conatitutionfd power is in the Governor. It 
peems to me, therefore, that the Governor un- 
doubtedly possesses and ought to exercise the 
authority to direct the inquisition which has 
been culled for by the petition, as he alone 
can give the full and proper legal benefit of 
afinding of lunacy fc and no one but himself can 
know wnat he will do in the eVijnt of sueh a 
finding, which can have no beneficial' effect 
unless he shall choose to grant a respite or 
pardon, and whicH finding may also be de- 
sired by him to enable him to decide whether 
he ought to grant a respite or pardon. 

6th. I apprehend that ^habeas corpus from 
a judge i^ould not be obeyed without the Go- 
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Ter&or'B endaraement — and if he hare power 
tJiub to effectuate it, he mi^st have power to 
direct the removal for th^ scune purpose with- 
out the judicial writ, whichr, without his con- 
curreboey, would be ineffectual. And if a 
formal writ shall be required, (though I can- 
not imagine why,) may not the Governor say 
to the jailor thai, in the event of .its being pre* 
sented to him, ne shall obey it ? And vhy, 
and for what end,,or with what hop^, should 
an application be made to' a judge without the 
Governor's official sanction and co-operation ? 
'No judge now can ha^e jurisdiction tghold an 
inquisition for any ot]ier purpose than to en- 
able the Governor to grant a respite or a coii- 
ditional pardon ^nd chan^ of custody. Ou^ht 
not the dovemor then to institute this inquiry 
— and can it be either l^^ally or availably 
had without his direction for "the purpose of 
subserving his official action? 

Tth. mving said that t^ere is i>o statute of 
Keaitucky providing for a judic^ interven- 
tion in a case of insanity after judgment ^f 
convictiox^, may I not now add that our habeas 
corpus statutes constructively deny the powgr 
of a judge to issue a liabeas corpus in favor of 
a convict imprisoned UQder a nnal judgment 
for felony, and murder especially f See act 
of 1797. . ' 

In such a case there is no revisory power 
nor fuiY authority to prevent ejcecution else- 
where lodeed by. our law th^ in the Ezecu- 
tJLve. Ana ahould a Judge sfrain a point and 
issue sueh a writ, and hold an inqui/sition 
finding luQ.acy, what wiU he tlien do with the 
prisoner? He cannot avert thp sentence of the 
Uw by .de^ositin^ the prisoner in an Asy- 
lum— -for, by putting him ih^rd, the judgment 
is suspended. or nullified — and the constitu- 
tion coiieedes this' power to the Governor onljr. 
For whatpurpose then will he hol^ the.inqui- 
aition ? Certainly there 6an be no other tnan 
to furnish to the^ Govern or a new fact entitling 
the prisoner to a suspension of the judgment 
ai\d a change of custody/ which the Go- 
vernor alone can order. And how does the 
Judge know thatth^ Governor desires this, or 
will recognise, . or act pn it ? And a^ter the 
xnquisition, what ia he to do with the prison- 
er ? And whencq did Ke derive nythority to 
take him out of j^il ? And suppose the pri- 
soner shall escape. Who wU! be responsible ? 
He took him from Executive tustody without 
authority, and had no such power of safe 
keeping aa thb ^ecutive magistracy had« 
But if the Governor order hihi U'be brought 
odt for inquisition and he escape, there cad 
be no compliant, because he was still, as be- 
fore, in the Governor's custody, and might 
have been oonstitutionally liberated by him 
altogether. 

It seetns to me, therefore^ that the. Governor 
now. has exclusive power in the case, and I 
canno^ doubt that it is sUfficiept for ev«ry pur- 
pose of respite or pardon, absolute or condi- 
tional. Having the exclusive power of respite 
and of pardon, he must have the powe^ to 
onploy all non-prohibited means which may 
be iMCeMaxy and proptr for enabling him to 



exercise this unqualified power undar- 
standingly, justly, and effectually. But, if the 
Governor persist in a different conduaion, ir« 
must try the Judiciary. And in thai event, nay 
we expect ati Executive order tn Hie jaUor to 
obey the mandate of the Judge ? * 
' These', • sir, are, very hastilyj my general 
views — and which I aeaire you td ■obmit to 
the Governor in his official capacity. I ^ave 
no other a^uthorities than the reasons I have 
suggested and the probable and almost 
certain and very siu^ular circumstance 
also that,, whil^ the Judiciary cannot act with- 
out executive adthori^ orifanction in advance, 
if the Governor, doubting his own power, 
shall refuse tonct, a man fnown to be insane 
may be ujijustly hung to the di^^credit of the 
Commonwealth, to the mortificatien of its just 
citizens, and to the disparagement either of its 
functionaries or its jurisprudence. 

We care not about the form of the inquisi- 
tion — whether it be' by the.tSovemor's own in- 
spection, or by proof, or trial. But an inqui- 
sition we aslC and to one, in s<Mae form, we 
are, as we l^umbly think, undoubtedly entitled. 
And we are sure that x^e cannot procure one 
without Executive sanction* and co-opermtion 
nor fop any otjier ^nd t&au Kxecutive.mfbrma- 
tion and action. Toura, <b6., 

6. ROBERTSON. 

To Hoil . John, J. Crittenden . • 

f A trufe copy.] . 

Sept 39th,' a845;. 
Deac Gk)vehior :— If you intend to permit 
my son to ilie, f^ God's sake intimate it to 
Bje, andT relieve me from this ^utt>en8e. 

A. BAKER* 

As soon as, it was ascertained that the Go- 
vernor had declinc4 codtending hisjoonstita- 
tional power to* pardon Dr. Baker, and tha^tl^e 
had further declined issuing the writ of in- 
quiry^-allf ging that ^is power was vested in 
the JfudiciaiY only — application was maiU to 
Jud^ Buckner for that inqnisition. The fal- 
lowing letter will explain the purport of this 
petition afid the response of. Judge Buckner. 

LxxixGToy, Oct. Ist, 1845. 

Dear Bir :— ^Application has this diav been 
Tj^t^e to me on tne petition of aMi.BaJcer.a^.,* 
for a writ of habeas corpus in favor of A* BaJEer« 
jr., now utider sentence of death hythe jndgr 
ment of the Cl^ Circuit Court. The object 
of the petition is to have an inquest of lunacy- 
The enect of lunacy at the commisaion of the 
crimeliaB already been tried, but the petition 
charges that he then labored under monoma- 
nia, but that it is now total mania* , 

I atn of the opinion that I have the power 
to hold ^sivsh inquest, and would gtant the 
writ, if it would not interfere i^iih. the execu- 
tion of the sentehce of another Court, tf he 
were now of unsoilind )Enind, it could be of no 
avail, unless ifou should thereafter think proper 
t9 interfere, . But t/* you shcul think pr^p^ to 

• Neither any snch order nor any anfwar 
^ever caqia Um. the <jfcrreniQr« 
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rttpite the execution ef ike wnXtnict, I wfll 
grant the vrit «nd direct the in^<^t u a meatie 
of aeeer£aining a fact to taJtufy war mind. 
The object of the sttipe^sion, at thu time, is 
only to give time to hold aa inqniiition. • 

t'oare, ^c. • • 

H. A BUCKNER, Jr. 
Gev: OwBlej, Frankfort, Ky. 

When the abore letter -iras presented to the 
Oovernor/he observed that he would CQnsider 
of it by morning, (Thursday one day preced- 
ing the execution . It wa3 represented to 
him that it irould be impQSsiole. to reach 



the piisoner in time to suspend the eKdention, 
if he delayed granting the respire until (he 
next day. He then remarked he had decided 
the csae and Would not take it up agaiiH->and 
when he was infoimed th^ the irienda of Dr. 
Faker faadi>^n ind«ced to beliere that h^ in- 
tended to grant a pardon or further respite, 
Arom the impressions made by him on Dr. Ba- 
ker's friends and his own rentiyeft^and thai 
he wa# awaiting the ar^i^al of General Ihkd- 
ley before he Could decide upon the case*^the 
Gbrerhor replied thai he had " nsrer intended 
pardoning lir. Baker" that kt had *^ no idea qf 
turning him loon upon the communit^^^ 
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The wteck of God's image now btefcre jod,] 
mider trial for mnrder, entettd tihe thresliold 
of manhood 'with hopefk) prospects of a long, 
useful and honorable life. Eichlj b'les^^d 
with personal graces aird mefntal gif&,'he cast 
his lot among you, and commenced his pro- 
fep^ional career, a« yon all know, under a clcac 
skj, beaming with gilded promises. But how 
deceitful often are the brightest hopes of men. 
Already he, whose young, horrlzen was 9p re- 
cently bright and promising, trembles on the 
precipice of a yawning gulf, nndeV a black 
cloud that hangs portentons ^ver his destiny. 
Doomed t6 the greatest of iBkrthly calamities 
*--an eclipse o^ mind—and, eA a consequence 
of that tfemendous misfortune, doon^^d to be. 
the bnivd inttmment of a brother's ddath — ^he 
is now also ddemod to an ordeal rare, if not 
unexampled, in a land of justice, liberty, and 
law* 

The man he killed, influenced on his death- 
bed by a strange spirit of rerenge, bequeathed 
$10,000 to insure his convictiOki and execution, 
promised fteedom to a slare on condition that 
he would slay him, and, as a legacy to his own 
infant son, charged him to see that his victim 
should certainly fiall by the hand of rengeance. 
Although he was tried and acquitted by an 
examining Court on the ground of insanity, 
and was then sent by his friends to a southern' 
climate for the improTement of his fa6alth,yet 
the Govefnor of Kentucky,* at the instance of 
some of the kindred of the deceasccf, issued a 
proclamatioii advertiring him as a fugitive from 
iustice, and the prosecutors offered a high re- 
ward out of this legacy of $10,000 ibr lus ap- 
prehension. As soon as his hononi^Ie father 
saw that im)clamation, he brought ni^ unfor- 
tunate son to the jiti} of your county^ in which 
he has ever since been most uncomfortably im- 
prisoned at the peril of his life. But here he 
voluntarily surrendered for trial in the 
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midst of a ^high and pervading excitement 
against him, produced, we know not how, in 
the county of nis numerous, wealthy, and in- 
fluential prosecutors-— relative's of the deceased, 
and one ojf them the husband of a • sistet of -the 
accused. And to such an extent have this ex- 
citement and prejudice run that it is not possi- 
ble "^to be sure of a sober and Impartial trial; 
for you know that even each of yon avowed on' 
examination, that you bad formed an opihiop 
as to his guilt, and we all behold armed men 
wherever we turn our eyes. 

Tet, confident that the Itfwand the fiicts 
ought to insure his acquittal, his friends deter- 
mined to hazard a trial even here and now — 



believifig*'that nohopcstand enCghifened jury 
can, alter a full hearing^ feel authorized to 
find him gtiilty of murder, as charged. . 

But the legacy of blood. must do itsfhU 
work—^and as one of its fruits, we behold the 
appalling spectacle of -four able counsel M 
zealously seeking) in the name of the Com- 
monwealth, the Ufe of the accused. Appre- 
hensive t)iat the official ozgaa — ^thqugh known 
to be faithful and competent — ^n^ht not exert 
a moral influence sufficient to insure the object 
of the legacy, the prosecutors have employed 
the celebrated gentleman of liadison — ^not still 
sure of their victim, they also employed the 
eloquent geVitleman of Knox — and^ 'Ho make 
assurance doubly suie>" the^ have added to 
this foimidabte array the shrewd and dexter- 
ous gentleman 6f Laurel. Having already 
the 'prepossessions of' the county of trial, they 
have thus secured, as far as they could, the 
combined influence also of Madison, Knbx» and 
Laurel. And you have seen this four-horse 
team pulling, as for their own lives, the heavy 
loa^ of this prosecution, and, ^ft every up hiU 
step of the hired tliree, you might have beard 
the whip of the $10,000 otack over their 
heads. 

We do not oomplain thattiio Commonweallli 
is representc^d by extra counsel— nor do we 
object to the unusual number. But we do 
rightfully complain that the hired supernume- 
raries have argued^this i^ase — ^not soberly and 
sohfnmlyion the law and the testimony — ^bnt, 
by leaving the field of legitimate argnmeaty 
and, by assumption and declaration, struggling 
to^ inflame your passions and deceive your 
judgment. It is a melancholy truth that, is 
some respebts, they haVe all argued as if they 
w^r^ speakihg to earn contingent fees and 
please their clients, instead of faithfully and 
candidly representing the commonwealth. — 
And, thus seeing ikoney in one scale and blood 
in the' other, we have cause to fear that thA 
money will outweigh the blood, and that omr 
cause may sink under the weight of a com«> 
bination unsurpassed in activity and wealth. 
* The gentleman from Madison, 'who opened 
tiie argument, devoted at least one hour to 
the irrelevant-purpoee of proving the alarming 
prevalence of crime and immunity, and the 
importance of convicting and hanging 'SoRe of 
the rujte-ahirt gentry," and especially ''a />sc- 
tor or a Lawyer." Was he then representusg 
the Commonwealth? Does she desire unjust 
conviction by euch appeals? And when Uie 
law and the fhcts require isonvlction, is it ever 
necessary and proper for her to make the 
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•demacfogue's hftraneae? The gnilt^r ebonld 
1)6 pnni^ed^ and I Know that too inaiijr hare 
•eaeaped. Bat it if tiie an of lawyers, chiefly, 
and not ao mncfa the ignoi-ance and iompas- 
flion of juries, that has' t>araly2ed the criminal 
law. And my iriend from Madison most al- 
low me to remind him that no criminal advo- 
cate within his range of practice has been more 
instmmental than himself in presenting the 
•condign punishment of the goilty. And I am 
not snrb tfidt his resort, in this instance, \o 
his accustomed arts in defence of criminals, 
may not do for the Commonwealth what lie 
has ^Q often done against her— ^produce an un^ 
just verdict. / am for 'upholding and .enfor- 
cing the law. But does not this , gentleman 
know that the law is made ibr the protection of 
the innocent even mote than for the punish- 
ment of the guilty? We too invoke the law — 
and in its name, and under its panoply, we ask 
for ah acquittal; for we feel that nothing but 
<jod or the law can save the accused fro^ the 
powersof destruction that are combined against 
Jam. It is not mercy so much as lAoney that 
has effected the escat)e of c^^inals, add there- 
by encouraged crime. Aii4 the only danger 
now is, that 'money may produce the opposite 
resuk — the condemnation of a guiltless man. 
And does the gentlemtfn, suddenly changing 
from the advocate to the prosecutor, expeqi 
to restore the law he has so. much helped to 
paralyze; by hanging an insane man! ^nd 
'why doei he so wish? Why novv shall insani- 
ty be hung? And Why has guilty Canity so 
often escaped the gallows throu^ the g^4^- 
man's induence? '' Thelttve of money is the root 
of all evilP* It if this, more than anything 
else, that saves the guilty — and it is this, too, 
that the acctised in this case Yofi most to fear. 
The same counsel, not bein^ able to m^et 
fkirly the conclushre te^mony of Dr. Richard- 
son, assumed that he is himself rather insan^ 
oft the subjects of phrenolo^and mesmerism 
J— and told ypu that these "Lexington Dociorsy^^' 
one of whoin was bfought here "lo enlighten 
and cutonith ignorant mountaineers^* could look 
at yon and through, you, and feel your pulse 
and your head, and *'tkin till you allyov are, 
and all you think and/eel,** Is this' a grave 
argument of our just mother, the Common.- 
wealA? Was there any testimony which 
cduld giv,e eyeh a color to ^cse improper as- 
sertion^ / know that Dr. ^ehardson has 
no faith in mesmeristn, and but little in plire- 
nology. And, though he 4s a Lexington Doc- 
tor, I presume that tn^th from his lips will be 
as true in the mountains as in his own city. 
B«t he is "an enemy to ftee governments^ >aid 
the gent)iBman. And what if he bQ? . Does 
this impair the force of hi^ evideoce or tend to 
prove the guilt of the accused? J will tell the 
accuser that Djr. Biohardson is as dcvolcd to 
the free institutions of his coimtiy as he him- 
self, anA was risking his life in the Nortih- 
western army, in the jear lil3, when, w^ were 
both at home learning or prae^raig Ia\r* ^^ 



such a course of arg^ent as.this should be 
answei'ed in a manner more^ight and ludicrous; 
and I will, in that way, ^ive it and much else 
like It, the finishing' bl^w by an appropriate 
anecdote. WTien the steam locomotive first 
began to run from Lexington to iVankfort, a 
little curly-headed' and homed animal with a 
bobbed tail, while grazing on the poor lands 
near the latter place, seeing a car approaching 
him with Us, accustomed fprce .and velocity, 
and thinking that this groat ^^^ Lexington^* ma- 
chine Vras no better than himself->though only 
a scrub oC the Franklin hills — fi^ed hi|nself in 
the track and, drawing himself up for battle, 
gave it a triumphant butt'as it approached hiiti; 
and, as might have bciyi expected, he was 
thrown several rods and efiectiially "used upf* 
at thq sight of which a venerable geutleman 
exclaimed, that he admired the animaps cour- 
age, but thought very badiy of his discretion. 
Now, whoevcx has the temerity to butt against 
the Lexington Doctor (md ridicule the facts 
and the law on whicli we rely, should remexki- 
ber the doom of tlic ^{lort-tailed bull.. .0n 
this subject let the counspl take this cov^ de 

But tbe gentleman from A'ndr, after pouring 
.x>n yon floods t}f eloquence,' endeavored ' txr 
alarm yeo by telhng you that, like Hahrttbai, 
yeung Bates ha4 made to his -deceased father, 
a solcfmn pledge to 'avenge bis wrbngs — and 
that, as Hannibal had sworn that he would 
destroy Rome, this youth had assorvated 
that he would kill the prisoner at the baf-— 
thereby intimating that yok (ntght to hang him, 
to prevent his being slwtt And does * this, too, 
eeuief from the' month of the Ooiinnonwealthl 
It if^ not only extrtlncous but signally unlucky. 
Let St be remembered that^ «fter the battle of 
Canna, Hannibal was compelled to desert Italy 
— iScipio carriedthe tear into Africa^ vanquished 
hitik at Zante, dro^rc him to inglorious exile 
and death, and destroyed Carthage-^and that» 
years arfterWards^ Crrhts }>fariHs of Rome, sat 
a hopeless exile, on Its melancholy ruins. We 
desire peace. We appeal to tiie law. Ther<> 
have been, war and bloodshed* enough. 'But 
if the mMiaced crusade against the life of the 
'accused shaU be lawlessly imaged, then, too> 
the wat may be carried into Africa, and a 
piDud Cavthag^, instead of devoted Rome, may 
fall nevea'to rise. " 

The gentleman from ^f^aurcl al^o Imis gone 
9ut of the way to excite aud deceive. 'Ue has 
rea4 to. you the Mosaic law on homieide, and 
shown you that^ by that law, the roanslayer 
could legally epcapc the avenger of blood 
only by neeing safely to "a city hf refuge,** 
A;id does he wish- you io ^n<|erstand that such 
is law here? If it be, the accused has reached 
'A city of refuge. His rountiy is that city, and 
you are that country a^d that refuge? And if 
yOu win dctccniinc his doom from the law^ 
and- the tostiniony alone, .wefi^l that he 
ia ga(e,,aad fear not the avenger of btpGKU 
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Itmtead of arpting the qucstioh of ixtssBitj, 
the Nuiae counsel luu ateo cndeaTorcd to lidi- 
ci6.Ie the innne-cxpfeAion of tho prisoner's c<mn- 
tenance, and saict that it showed onlj tho mark 
of Coin, This idle asscrtioa is contradicted 
hj the nnans^terable facts — and therefore these 
hare been answered onlj in this unauthorized 
manner. And in reference to all these unusual 
efforts made b> the three hired counsel, I must 
be permitted to warn them that, m m j opinion, 
if ^c prisoner shall be hung, their hf nds will* 
b« dyed wi\h hift blood« 

But, gentlemen, I am Sorrj that I felt it my 
dnt;p thus to notice feagmentk of the great mass 
of exttaneous- matter tjiat has bc«n thrown 
into the ailment pf this case b^ the triumvi- 
raie counsel of the prosecutors. - I knmr that 
all such irrelcvan't arguments indicate the want 
of those that ^re better; and therefore ought to 
operate for m rather tlitah againjit us. ^\xi 
lest you might be impropcriy aflfectcd bythchi, 
duty to n^- client required that I Should take 
some preliminary notice of them. Thejj shew 
tht spirit o/ the prdietuiian. I will now pro- 
ceed io those facts and to that law, according 
to which you are swoni to decide this ease; 
and I wiU not again depart from ^themi 

Our chief defence is insanity-^though we 
would not despair of his acquittal of the chasge 
of mur^r.OJi the ^ound of aggravated provo- 
cation and strung neooMity of Hclf-dcfmce. 

The Commonwealth herself luis proved that 
the accused, antfM'^lejiUif ta kis marriage y often 
declared, tlHit Daniel Bates ha<l maltreated his 
own ynic (the sister of the jaccneed) by lying,, 
every night, for nearly a ^'eai*, on the floor in 
her bedroom with a negit> wench« and fre- 
quently going to his wife's bed and drawing a 
^ b9Wie knife across her throat and threa^ning 
to kill hoi- — that nlie inrokcd bin (her said 
b|:otherV) protection, and entreated him to 
remain at hor house to save her lifcy— that 
Bates, nnderstanding this, became, tlierefore, 
very hostile to l\lm, had conspired ^^'ith his 
siaxes to take* his life, and had, in fact,* attempt- 
ed, his assassination. An4 it appears that, on 
one occasioi, the accused when in the town of 
MaUclrostcr, received a notei from said sister 
warning him not to return to their house that 
evening, becanjie, as she wvotCrher husband 
was prepared widi guns to shpot him from an 
upper room as he approached the house. Tlie 
Commonweal tit having introduced these fac^s, 
they (tpe legitimate evidence, tvlifcli you hi^ve 
both a 'legal and moral fight "to believe. If 
the>' be fal*e, the prisoner's belief io them is 
evHcnce 6( his*, insanity; and If tlicr be true, 
they must operate powcrfuHy in his fiiTOr. 
The ^ct that he A'as undoubudlr in^aUc,.^* 
f<?ri«irrfs, as to his otmn <i'ife and the imputed 
connexion of Bates ami others with her, cAn* 
not destroy tlie credibility of these 'ftcts as to 
Bates^ coudubt tohis owi wift and \Ai deter- 
mination to assassinate the accused; •for a ^r* 
son insane on 6ne subjeet mar know the thith 
on another. Betides, there is IntHniiceTidfeiice 



ot ihe truth of all that the accused said and 
seemed to believe respecting Bates' treatment 
to hiei wife and himself — or he was undpubted- 
ly insane on that subject also; for, if th^re 
was no ground for his belief of them, thert is 
no adequate or even rational motive for kii great 
hostHilty to Bates, and. his suspicions of his de^ 
signs oi\ his life^ before his marriage. Then, 
not only have' you aright to accredit thep, 
but in cllarity and justice, you ought to be^ 
lieve them, as there is no proof of their im- . 
possibility or even great incredibility. There 
is no disproof of any one of them* 

Moreover, on the day of the catastrophe and 
before the accused had reached the fatal spet, 
ho was told by several persons whom he met 
oil the road, that, since he left Xeutucky, 
Bates had declared that, if he should ever re- 
turn, he wo)ild s^ooC him on first sight — that 
he and his slaves earned guns for that purpose 
— and that he \^as then at his furnace on the 
oi)ly road the accused could travel to Man- 
chester, the place of his destination — and some 
of those .iiiiformants urged him not to pass the 
/urnare until night. Being resolved, however, 
not to leave the highway or hide himself and 
steal alon|; in tlie dark, he endeavored to pro- 
cure a gutf, so 'as to haire some chance. of der 
fence against the gui^ of Bates and hiQ slaycsj 
but failing in thi? defensive object^ he went 
on With no other weapon' than one of the 
smallest pocket-pistols. Now these simple 
and undeniable facts, forbid the presumption 
that the accused, before he hcjird them',' inten- 
ded (if he then were saAe) to shoot Bates when 
and where he did — fbr, as a rational man, he 
could not have hoped that he could be able, 
alone, as he was, to succeed in killing him at 
the furna<;e with a small pistol and at a dis- 
tance of eighteen Awards. But as a sane man, 
hearing what he had, he must have apprehen- 
ded that, 'itt passing the ftimaee. Bates mtist 
«ce liim before he could^ escape the range of* 
his gun, and, so seeing, would shoot him, un- 
less he 'could, on a forlorn hope, accidentally 
shoot Bates first witli his pii^tol, and thus pos-, 
sib^ save his o^ni life.'. If he were ratipnal, 
ha4 he not abundant cause for such apprehen- 
sion? — and did he not thus reason, think, and 
act to save himself from destnictiun? If so, 
the law, read on the other side, acquits him. 
y(asi he >;uilty of cold-blooded murder? Who 
could hang hun on i^uch facti^ 

But the fact that the (yrcnsfd incurred so mw^i 
nnueeeiiarg peril, and acted ivifJt so much temtr- 
itif is strong evidence of his insanitg, An<^ ijt is 
not only probable, but almost certain, that, had 
he been peHbctly. rational iud sc1f-poi?cd, he 
would not have passed the furnace as and 
when he d\dy pr tlutt ho would \\oX have 
shot Bates theui if ercr— although aVc main- 
tain that he had a ight to pa^s the higlnvay in 
daylight, and to defenfl himself. Upon the 
facts as pfpr^y U not ^is case one of justii!- 
eatiDn or of rery strong mitigation, even if 
the pri'onerlikd been as tane aft youT Biit 
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be^^MiBfan^imd thia ▼• wUluoif •ndei^Tor^imdentaifduig, reason, and all — as long a< 
toproye. ■ .^ , ■ ■]. ' t' . ' tliatmin4 co-exigts wfth tho l)ody, is tflbcted 

B^th thz&nund ^d bodjr of oiai^ am, in tke' bj* the coAdition of the bodj; the theorj of 
ultipiate sense. m96inpreh^siVl6. We knoy^ dreams, andthe influence of sickness, of infanej 
a^ tbat- tho phy^cfl^l element of our nature is- and of oM age, on the /nind, ai^ alone suffldent 
material and moi;taI,/anJL we bejiexe that ^at to prorc.that reason itself, however eliiereal 
which i^ ratiQnal.and mojral is immateqal^nd; and pure, is dependent on the perfection vad 
iinmorVkl.' . Ai|d coilsequentlj, vat\n is the sub- soundness of the physical organs, trough the 
jec^ qf tiro distinct sciefncesr-rphysiorogf, or jlnstrumo'ntality of Which it acts and 'is acted 
^B phanbio^na pf anumij life — ^luul psycholo- .on in the ei\£ire dratna of earthly existence, 
igy^or^t^ pheppmena of the spirit or ip^h All< tha't is external is communicated to tiie 
.Yitalitj, whether vegetable pr animal, we can- mind hy the mateilAl organs tf Sense, ^ese 
n^% understand.' 'l*hd material orei^lzatibn, are the heralds 'of the mind; and we are fo 
' whipK produ^s and so^taiii^ physicu Ufk, or is constituted as i^et .to be able to discredit the 
produce^ and sustained by it, we' may well testimony of 9ur senses. Consequently, aen- 
cpmproh^nd'. Butiseing so instituted its not' sjbU facts ar^, and must bQ, asmtlch accredi- 
to be able to understand any'ultii^i^ truth, ted a§ intuitive' of self-evident truths;-^and, 
^Icment, . or j)riacii)lq,l)ut Only their phenomi-^ when tlie inihd re&sobs or apts from those 
nal (ieveiopmen,ts or results, wc p^n Inp^ ng^ premisei, }ti deducti^ivs or its actsi^« inevita* 



.nore of the principle o^ Ufe't&an ^f that of 
gravitatioQ oj electricity. We do^ however, 
knpw^ thf£t a^imgjl lii'j^ depends on physical 
jtealta — j^nd that (terangement of the bodv, 
whether oijgA^io or fuqctional, is unsoui^d^ 
406^ qr . disease, ^o also 'we all kpow that 
life, even jof ttic lQ\YC^t^rade V tbc scM<^ 
of animal okisteneo, fc^s, p/9reeivcs, remet^*- 
bcir8> and k jielf-consQions; ap^ consequently, 
i^is j^ot ea^y to ^iscriininato the Essential dtf-' 
fprenoe^ expept indegree^ between the nund of 
a man and that whi<^ we ma/ denominate the 
iai]»d of a hor^Q. The distinctive diiferento, 
as generally reec^giyzed, is that 1Atvs''een reason 
and instinct. The beaver, the bee, and even 
tl\e paterpillar, and every liviilg^ creature^ pos- 
sesses the faculty of adaptmgthc means of ex- 
istence and' enjoyment to the ends of that ex- 
istence an4 enjoyment. . The siik-wonh knows, 



bty wron^ whenever the premises are wrong. 
The brain, which » the centre of the ftervoni 
system', is xho seat i^d throni of the mind* 
If the i^ason bQ iiiin^terial abd inimortal, it 
cElnnot be unsound: b,ut still, as it acts tfaroogh 
the ministry of thq brain. It must be ei^er ob* 
^curpd, eclipsed, ot dethroned by any un- 
soundness or disorganization of thd bnuh. — 
'*W1ienev,er thti brain is jinsound itwilL to some 
extent, present to the mind, false and delusive 
Vmages, Which the reason njecessarily believdi 
to be trhe, and of the falsehood of which bo 
proof 6t argument can convince it — ^because it 
must bdicve that' which the senses oommuni- 
c^te. When any ofgan fails to peiform itf 
t)ropcr function^ it iS s&id to be unsound; and, 
conseq[ttently, when physloal^ unsoundness ia 
the cause of false- sensations, Images, or im- 
pressions, Avhieh delude the reason or pervert 
its action, the mind, dependant as it is, on the 



. and^ finds, ^nd feed% oily the mulberry leaf, and 

the calf ami ^le^child alike }^now, and. find, botly, is. to the extent of tlje deltisibn, said to 
and suck, as soon as torn, their mother's pap. be — ana cettainly, for all practical purposes. 



Xhis adaptive and constervative power, cohi 
mon to pien and ))rutes, m^y, be called the un- 
derstanding; and the health, and perfection' of 
, this depend necessarily on tlic soundness and 
perfection^ of tlie physical oi:ganism. But 
^an DOsseases a higher fiiculty — a power both 
moral and in^llectual — a capacitor to kno'fr all 
his moral relations and obligations, and to as- 
certain, by analysis or induction, abstract 
truth, mathematical truth, ultimate truth. It 
is Uiis that ennobles his. nature and elevates 
him above all other animated beings. This 
ennobling attribute we may, for the purpose 
of contradistinction, call reason. Many en- 
lightened minds believe tliat the understanding 
or instinct of sound animal life is the offspring 
of organic matter, and is, therefore, materi^ 
and petisha'blej and that the reason, peculiar 
to mijif is alone immaterial, and is, of course, 
indivisible and immortal. 

But it is not necessary here either to detain 
or, confuse you by speculative reasonings on 
metaphysics, or by elaborated theories either 



must He admitted to be-^uhsound. And ^:d§ 
is intellectual insanity. li; proceeds necessa- 
rily from physical . disease or derangetnerit— 
and is, therefore, notliing more or less than the 
niorbid imagination of a fact which does not 
exisi — for the supposed existence of whieh 
there is no evidence that could possibly oper- 
ate on a sound mind-«-and of the non-exis- 
tence of wiiich no proof can convince the 
reason. If, for example, the brain or organ of 
vision be so diseased as to present to the mind 
an object as red, which, in truth, is green, or 
imprint on the retina images of objects which 
do not exist, the mind is inevitably deceived, 
and, reasoning correctly from the fkcts and 
premises, impels erroneous beHef and wrong 
action. And thus, while the reason is sonnd 
and the reasoning correct, the conclusion is 
false, because the foundation is deceptive — tiie 
very source of thought impure — the premises 
imaginary and not reAl. And not only is tibe 
source of the delusi on physical, but as long 
as the morbid catis« exists, it will be im- 



phrepological, physiological, or psychological; possible to undeceive \±e mind because what we 
every person knows that the mind of man^lieel, or see, ot hear^ no e^ptriniic argtonent or 

38' * ^ 



tlB 



BCR. ndBSBTSOM^ff SHtidB Oif 



I ' , 'I I 'lJAia 



^roof cui e<)«Tmc6 ub th«t w^ do act ft^l, nor 
M^ nor heiff. And we nmst reason and act 
«• if what thas onl^ se^ms to n^, be^^ as it ftp- 
peart to n9 to Ve, tuidonbtedlj tnfe. If, when 
jrbnr irlfe stands before joa, .a laprbid cofi^i- 
tion of the brain^ snperinductd by som^ inoral 
or physical coase, impridt on yonr mind tiie 
Titid impression of .a^ tigress, a~fiend, or a-de- 
mon^ no azgmnent conld conrince you ^hat it 
if yonr wife you behold^ ifor prevenf you from, 
•etiog ae yon would if indeed the ot^ect were 
what it seams to you ,to be. Tour reasdn,^ 
however elei^ and true, drires yoU neyerthe- 
lesi to i^lse conclusions and erroneous conduct, 
because, assumin{|; &lse premises to be tme, it 
makes correct deductions from the;n; and the 
delusion is not in the facnity or process of 
veasoningj but in the ima^ati6n of a falsft 
fiiotfthe necessary Offtpring of an unsound 
condition of ihe sensorium. . These delusiYe 
idiages^ all produced by some physical de- 
laa^pe^ent^ are. either illusions of the senses its 



would be a^ to all Bid>jeots. Insanity of 'psaAy 
liX^.that of the bodj;, may be partial eittieriH 
the Extent of its preTslence or in its degree of 
intensity. And alfhoitgh we Contt has int&- 
msited'ahd the ^uUser engaged. fbr tbe'^Ceai- 
mon^ealth has said tixat "there is xioeticb thing 
as monomania, I am 'prepared to prove it by 
argument and an appeal :to ol>8efTation, and^ 
show also, t^t there is x/ot a treatise extant 
on insanity, or on n&editlal jurispi^idence, ^MA 
dees tiot recognize and define it. I know that 
the Yulgar notion^ of insani^ supposes fkrj 
and ibtttl depritation pt reason, and I know, 
too, that it IS not easjr to confTtnoe l^e popular 
mind ihat a piirson is inyane who can relssca 
^ell on mo^t subjects.. Bii^botii sdeneft and 
law recogniie particulai: Insanity while Ale 
^ctim fitf U n^a^r be apparently sane and m- 
tibnal on al) other sn^ects than t^t in re- 
spect-to which thfere is Inilatte delurion. And 
this liiken^l deran^emd&t wl&ch if partiAi in 
the fextient.of its' sphere is, in its va^ous kindl, 



to external objects, or hallufsinatipns which Ihe most i^reralentformofinsanitj^^iitftellecta- 
ftrise from the internal fee^ngs or emotions of ' -"- " ' *" ^""^ "^" '"'"' ■ 

a distempered body. Thus m>m our own pb^ 
serratibn. as well as authen^c books, we knpw. 
libat, while th^ sifhject of delirium tr^emens im- 
«jgines that he sees furies, hobgoblins, ghosts, 
f^ demons — another victipi of delusion feels 
ual his lees are glass, or» though a male, that 
he is in a mmily way — another that he sees a 
lobber escape from his ^room through a key 
hole — another that he saw a stranger to liis 
bad deftje it in the illicit embraces of his faith- 
ful and affectionate wife — and another imag- 
ines conspiracies to ruin him, and plots to as- 
■sassuutte him by his nearest and best friends--' 
another believes that he is the savior of the 
world— another, like Hadfield, that his o^vn 
distraction is a necessoxy offering to the 
IMAoe and happiness of mankind— another^ 
like the (meat reformer, Luther, imagining 
that he is oeset by the devil incarnate, there- 
fiore throws his inkstand at his black majesty 
.and thns drives him from his presence — ^and 
another yet, feels like the great Paschal, the 
author of the famous provincial letters, who, 
while elaborating a beautiful solution of the 
qycloid curve, had himself tied in his arm 
chair, lest he might fall into a deep abyss, 
which he imagined he saw yawning beneath 
his fiseti Such illusions of the senses and hal- 
lucinations of the internal feelings are almost 
infinite in kind, as well as in degree. And, 
whenever they exist, their delusive influence 
on the reason and the conduct of their victim, 
within the sphere of tlieir operation, is as ir- 
resislible as it is certain. InVachof these 
instances the delnsion iresults.from partial ex- 
citement or derangemeiot of the brain^ and in 



al . (xt nioraL Jt 4^1s the lunatie asyli 
and there is' noli' one of 'them & which anfta- 
jority 6f the patients do not belong to tbat 
claibjitfoiie former ano^h^^r. It is UoineW 
Aii^g, therefore, and I am surprised to4iear 
^n;^ who profess a knoWle^ge^rf JuiispnrU^enee 
^peak of it in a spiiit of incredulity and rifll- 
cule. . . 

. A few qubtatioiis will ibipregnabiy estal>lish 
all wo have said or shall ask yen to believe on 
this inferesting Subject. Esquirol Was super- 
mteurfwit, for 40jrearsi qf the lunatic asylum, 
1^ Charinton in France. He was an etninent 
medical philosopher^— devoted extraordinary 
attention to mental ummuhdneSB in^ all its va- 
tious foilns-;and his elaborate and learned 
'treatise oU insanity is, therefore, riot only .en- 
titled intrinsically to unusuil respect, but is 
referred to as a standard aruthoriQr by medieal 
Hud legal men. Bay's *^Medical Jurispniifienet^* 
is also entitled, Ho great respect-^because it is 
an American production of extraordinary 
ability, and is devoted altogether to theeingle 
sii^cct of the medico-legal character and ef- 
fcTcts of msltnity. On these twohooks, there- 
fore, I shall chiefly draw. 

And here let me premise tliat modem wri- 
ters on insanity, and even many jurists, recog- 
nize a morbid derangement of the moral fac- 
ulties as distinct from that of the intellectual. 
How far any suoh merely moral insanity may 
exist without some iintellectual derangement 
also, X do not pretend to know.' But I 
do not doubt that, as our moral and in- 
teUectua\ natures are indissolubly'a^sociated 
and intertwined, moral derangement is the 
necessary consequence of intellectual insani^. 
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each there is, at lekst, particular iiiMnity of and is co-extensive with it. For example, 

mind^ ox monqmania, which 'is insanity on ^'^ ^ '"^ ~ '" * "^^ '^ • 

^omeona sul|ject onljr, and which, as to that 
Wject and every toi pg connected, with it> 
may he as entire and ir icapadt^iing as unir^r- 



when fhe fnind of Hadfield, in consequene^ of 
some morbid derangement of his brain, labored 
under the insane delusion that he must offer 
Eumaelf a sacrifice to the wel£ir§ of his raee. 



or » totiU ecUpie of the mind Lvid^lteing opposed to fini^«i he theidltod«- 
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t^qniniBd Ip fttf^giwalehia soTereign, Geoi^ 
HL u tluo certain preoanor o^hu own execatioil 
for nmnlKr^d trtason,! 4,oa\>t not ^t his. 
iMoral nstur* waft aboM) fur deranged as to ia: 
^ea him to beliieye that» tliongh murder was a 
ccimey yet, i|ithatpa)r^cii)ar'oa&e» he Wonld.'be 
fniltf of no viojatioa ofihe law of God o): of man, 
or tiie deloiiomnnstiiaTQ been 90 oyerwhelpiiiu; 
aatp hyfbvQ destroyed aUmoral resistance. And 
flock was the axgionfent x>f histionnsel and nmst 
have bee^L the op^on of the jtirj wlio acquit- 
ted, inn. Ha^ far moral insanity, if there be 
si^ a thing aloni-HHich as^^j^yroma^ia, or an 
irxpsistiblei^assioa'foc incendiim;nn— or eratb- 
mtmia^ <u: axE.insane prc^nsity for sexual in- 
t^ireourse — or Heptoman^a, qj: an oveFwhelming 
temptatiDH ^^steal^hooJd exGsJpato its m^- 
tiB^ I fua npt ]>separed la say: That it ^hoi^d 
encase a e^minal actin any fsue, without'iifiy 
proof -or i»FesiiniptioB of Intellectnal delusion 
aUo> I cannot rentore to assert, l^ut I do 
P*^«^'w ^t, wh^erer there is anjr such 
moral inianity, it \% ei^er &e> parent ot the 
nfygfvugoi pm associate intellectaal ibsani^ 
alio. ^vntalnqioundAessiSfittn^jadgment, 
a two-ihea^^d njlonstei^feMing • at the same 
time oni the intellectual and mpn^l man. 



dereloped? 'V^en dereloped, does it, at OAce« 
manifest its baleful Influence upon the bnun. 
hj prpducing insanity, or dock it ratiier biooa 
orer the delica^ organ of the mind fmd grad* 
nally fulfil its oread, conimissiont When again 
the mind begins to totter and reason to sit in* 
teeurely upon her throne> do the friendfl and 
acquaintances of the imhappy suffeier veeog* 
qise these first monitions? Or do tiiey aol 
M^er behold — ^if indeed they observe any* 
thing — a simple change of habit, slightly per* 
Yerled moral foeMngs, or trifling ecoentric^iM 
of ehanoter. 

'^Now Hisconceiyed to be quite possibl^i 
not to say probable, that e^n doiing tiit earij 
stage of insanity, before the friends or inuna* 
diiUe associates ofihe patient are aware of 
its existence; or befove it becomes deyetopid 
to a degree Aat bilngf it cltevly widii^ the 
limits of any of the iibote deflnitioni, thai a 
source of excitements fear, appvehauidn, or 
niental disturbance \k some sort, shall so op« 
erattf upon the mind, through the medtmn of 
its deceased oitgan, thA brain, as to lead tho 
person so afflicted, now to the commissioti of 
suicide, now io homicide, or other acts of a 
grossly inimtftalllnd yghlr criminal ehaneter. 
AfWroly ^' %\^ deflnes Qiental tesanity toj^^peiience Mlso jiistiflee tiie belief that tiwio 

tesuUs may ftilow ^ the trafai'Of excitemint 
occuning from oidinavy interooirse with sod* 
ety^ and ^nally from fte perverted tficmghli 
and emotiona of the indivldiial— -tlioughtB and 
efnotions, too, which iie mayn^er hare em* 
l^ssed^ at merely hii&ted at in eonreiMtUMi 
with his ^ends.'^ 

^ Ray <p 189) says:— **Insoiiity obeerrei tbe 
samd psibological laws aKMher diseases"-*'^ 
atises from a morbidatfection of organic mattery 
and is^ust as much, and no mare, an event of 
speoial ProTideitce as other dKeasee^'— *^t 
follows the same conrse of isonbatioii, dere^ 
opment, and. teiminatioxi in cure or deaA^ as 
other diseasesr^-eometimes lying donnani fat 
moikths 4nd ATen yearsa obscure to others, nd 
perhaps unexpected by the patient himself-^ 
at others fuddetdy hreaking oat with no pcf- 
mquition of ito apj^roadi" — ^'Ji^st as eanattb^ 
iion» for instanee, sometime begins its imTwei 
so slowly and insidiiMisly as to be.pexceptim 
only to the most practical pbwrreribr yean 
togetber^ while, in .aootfier dtes of patlente* 
it proceeds from ih« beginaiag' with a|uroiNSS 
as xapid as it is i^nftiUy manifest. Bnt its 
pvesenee no one ^bjnks of denying m the fonmr 
c«lB^ merely becauM its /victim enjoys a certain 
degree of health and actirity, thongl^ it would 
baho greater eixor than to deiiy tiie existonoe 
of msanity while the operations of |he aind 
are not so deeply djsturoed as to be pexe«ptible 
to the casual obserrer.'? 
. On page \4A tibe aaaie a«iltor sayt: ^<Mad- 
ness is not. ladicatBd' io much by any partiei^ 
lar e±ttaiaglau»of theni^ orieeling as bf * 
well marked change of^chazaelev or depextm 
from the iozdviaxy habitf of thinkjing, feejtta^ 
aod acting, witbout tty ^deigaato otei^Mi 



^'a etr$bt€i affeotion, ordinarily dironic, 
and without fmr-Hsharaoterfeea by tU9wr4€rs 
pf senst&i/if^ underttanding^ tnAc^ft^teace, and 

" Oft llie bame pagb he ma^Lee the following 
quotations' from Conolly: — ^'Insilnity is thaW 
paliineni; of one or ino^ of the faculties of the 
ndnd, accompatSed'with c^mdudng a defect 
of iikb comparing £Bkraltles'*-Hnidlh>m Prichr 
ore/ the fbllowing: ^'Insanity i» a chronic ^s- 
ea^ n^anifested by'de^^tiMs from the healthy 
and natofa} stato of the inind, such deviations 
consistuig eitheiitt a moral peVrerslon or a 
disorder of ihe feelings, afiections, and hfd)its 
#f l)ie in^Tidoal, or in intellectnal dehmge- 
ment, Irhich last is sometimes partial, naihely, 
i^ ilionomania, a&pcting the undecstandibg 
onlr in particnlar nfodfe^ of thoujghf; or ^n- 
eraf aiid accompanied with ex^teinent, rias in 
mania or raying mttdness^'-i^^-ahd then Emjuirol 
hfaAself «dnc)udes as fallows) **^In general it is 
regiiided as a disorder of ibe qrttem by niiich 
te sound and Wealthy exercise of the mental 
Canities is fanpeded or disturbed. That vvery 
dase of mental derangement^ tfom the first 
moment of its exigence, can be perceiyed, uid 
referred with accuxac^ emd precision 't«t 
one or anothet of these definitions, Just as' in 
science efery fe^t may be referred back to its 
principle, is not> by those^ %\ all qonyersant 
with the subject, supposed io be in all, or per- 
hapa in^any case, possible. Who cimtell 
wton healtb ends and disease begins? Wben 
dieeaee is found to have shed its blighting in* 
tnence oyer tbe systom^ is it possU>le» al^r 
ettablishing'this faot» to decide what amount 
or kind is neeassaxy to occasion abeqrMion 
«f ddA MvLwhMi Ifakanwut and fnuSHkj is 
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cause.'' And on p, (I) **It is the prolonged 
depArtnrey without any adequate external 
cause, from the state of feeling and modea of 
thin V in g usual to the individual wh^ in heaUh, 
that is the true feature of disorder in mrnd." 



a 



SpaaUng of some of the characterislieB 
of iniamty, j&^roZ'Sayv.— x'^'Hib insane often 
entertain an arersion towards- persont who 
were prcTiouslj dear to them. They insult> 
misuse^ and fly .from (hem« . I( ,is a result, 
howerer, 6f their distrust, jealousy, and fear," 
(p 26.) ''The insane man hocomes timid find, 
fuspickms. So fearp erery one that h^ np- 
proaehes, ssid his suspicions extend ta thos^ 
who were ihost dear tp^hun. The conviction 
that erery 4>ne is endeavering to toiteent and 
sfamder lum, to render him miserable, and te 
nun him, in body and estate, puts the fishing 
stroke to hia moral peryer^jion. <p ^4.) ^ ''We 
would remark that the insane conceive a dis- 
like and arersion to certain individuals, withr 
ent any motive, mid nothing indfiees them to 
ehange their views. The object of this hatred 
if vflually the- person who, before their, illness) 
ei^oyed their love." (p 7^*) "Thas a mother 
beHeres she is abandoned by her.husl!)and,aiid 
desires to slay her childi!;en to save them from 
a like miflfortone. A. vine ditesser ^ays his 
children in order to send them- to, Heaven. 
A lady gets the idea that her li^usband wishes 
to shoot her, escapes j&om her chateau^ and 
tfaiowsherself into a well," (f20&.) <'Mrs. A. 
entertains the beUef thi^t o^en «ntor her chamber 
during the night; on being shown that this is 
impossible, she replies they pass through the 
lock." (p Id.) On page 214, he Says: 'VDig. 
i^pointed affectioiv jealousy, < fcar^ &c.) 
are the passions wl^ch ^producxe the greiEttdst 
number of lypemama<», (that is, melaifclioly 
monomaniacs,) particultt*ly in youth." 

Jealousy, as we might, froni its iotet and 
character, presume,- is 'move frequently, than 
other passions, thecat^se or^vonsoqueAtie' of 
partial Ihsanily. For illusCcAtioof, wc^ will 
quote i^om Esquttol some caSo$r of that kind in 
'die asylum at Chaiinton: M/P:, who was ap 
QjBBcer under Napoleon and lair affectionate 
husband, beeame a monomaniac in oonsequenoe 
chiefly of the downfallof his leadct? and, af^r 
the lest abdioatten, '-^takes u|» a frightful aver- 
sion to his wife and- her family, who Vere pre-' 
viously the ol^ecte of his strongest -regard. 
Nothing removes his disUke. ' Ho -dcserta his 
adopted finaily." "I have often spoke to him 
of his wife and family, in '-6rder to fecall his 
fbnner affection. They wtshi says^e,- to dei^y 
the fiiit^ and they are enemies of v God and I 
renounce them, (p 96.) M. I>„ 40 years old 
and alter he had been sometime in the asylum 
'Hratieves he sees* a patient pf the house violate 
Ids wiib. In a fhrioua passion he throws hhitr- 
self upon the object of his wtath, and ixgures 
him most serioiialy," (p 108.) 

H., at the age of 27; was married to a (eau 



is jealous"— **acAa6ge in kis charecter is per- 
ceptible.' He is' quarrelsome, tod estactin^, 
overbearing, uncMy, resfless, imd unjust ^ 
wkrds hfi irelatives." "He conceived an t>t>in- 
ion that the fbod at ihd eating-house at whidi 
he was accuBtomisd to dine had been poisoned. 
He indij^ge^ in violent flts of passion a^alnH 
his father»in:law; who lavished upon him 
evciy attention — ^he quarrelled with his wiffe, 
notwithfitaiidfng^ the affectldn ^hYs entertained 
for him. ^^ visiis the houses of his acquaint- 
ances', compUining tfa4t he is poisoned in thtf 
fflimily of his fathef-in'-law, ^d accuses' hie 
wife of exercising an undue fhfluence oVef 
him#" ' "His physiognomy is Changeful, his 
eyes red and pi^jectihg, and hirste^ haughty. 
He is polite toward all,fsmfliiir With none." 
"I cajmot close tbis account wttbou^em<u4dttg 
t^iat, from/bcrng a hypochondriac at first, then 
a. lypcmaniiic fearing ^Son, he became a- 
nionomftBQac,** (i> {524-»25.) 

Esquttol makes the following classification 
of Ihe various kinds of insanity: 

" 1 ; Zjpe^ajiia.— Delirium With' rmect to 
one e^ a smfll ntUnV<?r of objects,, witn jire* 
dominance Of* a - sorrowfnl ^ and depfeeaing 
passion. ' ' f * • s ' 

^2.. 'Mwonmnia/in which the delirivnr is 
limited to one «er a snmll Y^hmber of ebjeeta, 
with' excitement -end predominanoe of a gay 
and expansive passion 

" 3. Mania, in which the delirium extenda 
lo'ali kinds of pVjecta, and is aocempadfte^ 
by ejciteme^it.. ^ v. 

' x" 4 Dementia,^ in which the inaensate utter 
f(^y; becaaae the organs of thought have Ipai 
.their eiierey and the aj^rength r^yleite to 
fulfil iheiraunctiona. / 

*'5. IwheciUtyt /(fioey, in whiehthecon- 
ibrmation gf the oreana kas never been such 
that MijaBi^ wha are tuj^is afSscted could juasou 
correptly/; * , 

Perhaps a different and^OFe com|^ehenaive 
nomenclature, leaT^^g ^^^ lypennanpay and in- 
eluding both l7pe9 of parti^lar insanity on* 
der the title of monomwuia, '^ould be^ more 
, scientific, as well, ^s simple and intell^ible . 
And we shall so treat the subject. 

. " Monomania and lypemwia are chronic oer- 
•ebrid ajSReetiona unattended by ferer and duur- 
actei-ised . by a partial Qeaion ^ the 4nteUi- 
^encc, afiectioDS, 9r will. , At. one ^e the 
mlellei^ual. disorder is .confined to a single 
robject, . or a Jim^d number of pl>jectB. ilie 

Salients seiie upon a false principle which 
\^j pursue wltnout deviating from foffical 
reasohings, and from which they deduce legi^ 
timatc consequences Irhich modify theb affee* 
tion^ and the acts of theif will. Aside frxwi 
this pknial delirium t^ey think, reason and 
act. like bdier men. Illusibus/ hsJlucinattona, 
vicious associations of ^eas, falaeaud atranfs 
Convictions, are the 'basis bf -ws deltrinnr, 
which I would denominata viddUctwit moim* 
mahia^ At another, monomaniaca are nbi dn» 
prived 6f the uae of their reaaon» but thabr 



tiMimuttibaaiudableaadweiliky; i^He|aflMiMiawidd«90iitHiiia«iitpmvti^ 



THSISIAX. Gt DS. AB91K jiABSSt. 



aoj 



■^rr- 



~x - JL^ 



VWi*', 



ii this which avthon hare called reais^ning 
maniay ^^t which I would n$me afftdtitfe mo- 
momania. Itk: a third claaa of obmsb leetokr 
of tiie irtlff exists. The patient is drawn awaj 
frwQQ his accDStottied course^to the oobBtnissxon 
of acts to .whicK neither reason i^or sentiment 
determines, which ConsciiBiKa rebukes, -and 
which v?ill lias no longer tite jaower h> re- 
strain." ' (JlSsqutrolym.)'^ flKk' 

On pager dOO^ the same authjr iI^b : ** 3fy- 
Hdmahi^ is, of all maladies, tiiat which pre- 
sents, to the obserrer ^henometia the most 
stranse and rarled, and whibh^offers ibr our 
considerationr eobjects the nuMt numerous and 
profottpd; ' It embracto all the mtstericms an- 
omalies of s^sibility, aH the pnenomena of 
the hnman iindistanding, all iheootiseaQene^ 
of the perversion of our nataral inclinations, 



flealla^ or actien alte|g^er foreign;, to^thfitr or 
diflar^r-^hara^torv" " It is a fact that must n«r 
ver h4 forgoUtn^ 'thai tl^ phestomep* of in- 
sanit J flb not lit on Me surfiice, -any mwe Map 
Mom of oSter' diseekesy hvl can ^t discovered 
onl^ by means 4)f close and paiitnt sMunina- 
tion" . • * ' L. . 

Thefer^inff Tiews^of insanity, and mono- 
mania'especialTj* are oorroborated by the con- 
CurBent teatimcMiy of erery r^tpeotable Vriter 
on'tiithdr m^cal' iurij^radenoe^er insanitj — 
^nd inoBt fuUt lUid emDhaticalljr bj EUiotsmk, 
br Prichafdy of JBsckf ay Taylor, aAdhy Ovvt 
six standard autliors on those interdstiiig suV 
jeets'-pand taoia pkrticulat nsfer^nces 16 
whose wiitin^, aJtkbngh I haVe one of 'd&em 
beforjt me, would be a|i aseleiia consuoiption o^ 
our time. A^^ l«t me lierti i^ard jrou affailiat . 



and all'the errors of our passions/^ * [any delusion, from obliane intimation^ already 

'* The mom the understanding is deyelbped madp-and probably t^ oe repeated in; the oon^ 



vtki t^e moie akjtire- the brain" heoomest the 
more ir monofoania to he fearM." "Kono^ 
mania is essentially a diseaae 6f the Scnsibilityi 
It reposes altogethef o&'tM afi^tiph*.'* «^ This 
malady ^presents ' all throlffna which charac- 
terixe the pasai^nsl The delirhimof mo&o^ 
maniacs is ezolu'sitf , "fizedA and permanent, 
Che tfa&ideas of apaecftiooate man,*' 

li^ iliustratiOR of the dehi9ioo»and paslicms 
acc0mp8nyin|r monomania; the same author, 
on pages 364^'6&, sata : *« A father immolated 
hiift son 'On a funeral pile in obedienoe to ^e 
voice of an angel, who conttnanded hin^ to 
imitate thesecrffic^of AJbraham.**^ ^'Another 
slfl^ tar infant iB.order to make an aogei/' 
Prohaska ^lajw his Wife and two c]>ildrf n be- 
eattse he believes, that on (^tier. pays his addves- 
sH to theform^" " A motherlfl sompeiled to 
()ee«^itate that^ne of her children whom Jihe 
leires witii the greatest tenderness.*' . Can we 
roconcile feason^ with the murder ^f that be- 
in^ most dear.". We can understand the'pj^e- 
tkOmeaotk't)Dly by admitting the stLspensiouy 
temporarily^ of'tulundefstanding^^all moral 
•emiibUlty and rolition " 

On pace l6d, Raf savs : ** The most eimpls^ 
form of wis. disorder (monopania) i^ that ia 
which the patient has imbibed sonye yiingle 
notion contradictory ta common a^nee and»tp 
his own ezp^eace, and which aeemty and 
aometimea no doubt rbatiy i»» dependent on 
etrars of sensation. Thus thousanda have.be- 
liered their I^ w«r^ made of glaas-^t that 
atoakee, ^sh, or eels had taken i«p tiieir abode 
ip their stomoab or bowela. In manir euch 
cases the hallaoi«atiofi is excited and main- 
tained by impressions propagated from dis- 
eywed parta the presence of which has been 
revealed by dlas^ction after death/' *And« on 
page 167-, the same authon, saya^ ^ In the sim- 
plest. f(8m of monomania, the underatanding 
•l^ars to^ be, and probably is, - perfiectlT 
sound on all subjects bui those eonnecttd witn 
the haUnoination." "If we would follcvw these 
people to the priyaey of theix owtk« dwellings, 
ftarrofwly ^ observe their intercourso with their 
ftienda and' Betghbcra, and oo&vsfBe with 
them oil auhiieta ncwist to their thoaghta^ we 



eluding argnm^ta for the Commonwealth^ tha( 
these axe m "-^"doctor's books" afd not them- 
fore to be regarded aa authority id a erimlnai 
trial. Hgw aoea the Lawy^ the Jtrror^ or the 
Judgf# become well acquaihted with, thc^ true 
doctrines of insanity- unless he shall be in* 
stracted^ l^y the learning and' ezperieoee of 
eminent* xaedical philosopheiii who Iiave -de- 
voted their liv«ato the observation and study^ 
of it? And Arom whai source do we a|id inust 
we deKire our knowMgeof the law on sul^^cts 
peeu^iarlf medical?, K^tessarU^ and. con- 
fessedly from Works on itiedical iuoeprudeince, 
whloh are, in fact, law .hooksi--DeiBg the bpat 
and most ^tpproved treatises OA se- much of 
civi^ and erunmal jurispirudcnae a^ ia cond^t- 
ed withjind depend^ oq medicid.sciem^ 
And I' aver, ^without fear of. contradiottun 
from any caudid ^d inteHigent aourcoi that 
the books, from whicli I have read to. you co- 
pioua. quotations, «re the fcry bedt aaifibmcBt 
attth^tic 01^ t^e sAbjeots on which thej are 
T$rntten. Had they Dot bee^ b<>th adnnsible 
aad' .credible on ^s trial,>^e Judge would 
not jxaye allowed me to read th^m tb ytitu 
There ia no higfaaT or better authgriW on the 
subject we are eonaidering.. I shall th^reibra 
yet draw 6n them, or en one of them« copionsl|t 
1^ ailotW>poi::Moa of the ai^ume^t . And \ 
am quite aurei that ihe^-Oommonwealth wiU 
not a^Stempt to evade the forc^of thc^o booka^ 
^otherwise than b^^ r^eatii]^ t]>at they are 
** doctor** hooks" But .not only ar<e thegr So* 
trinsically authoritative) but they are> for all 
the purposes of thia case, condusivdiy f<^rti-. 
fied oy iudieial reoognitioaa in both H^ivil . and * 
criminal trials. In 1 7^ James Hadfield waa 
8cq;uitted by a BHUsk ixii^t, in fnglaqd'a 
Royal Ooqrt)^ oi^ the ground of monomania 
alone. Although he whs indicted £or treason 
i^^ shooting at nis sovereign, and waa admit- 
ted to be p^<dcdy rational on most aubjects, 
the Jury found k vex^ict of not ruiltv, only 
because they believed that he labqrea under 
insane delusion on one subject which led him 
to attempt to kill his king : and tUat verdict 
ha% se f«( aa I know or belieire> been appr6v-, 
ed byidQ enl^teaed juiiata, and haabea» 

•iMlU fmrdlr^ititi ""^ yrrtfal^ of ^>^^^{«^ y. ^ Ceding anfairity .fl^w aiaea. 
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€ab0eoiie)itl7 JUrdOtfatd inB aeqiiitted 
dB tin ittoictHMt' for nuirdw tfa th«i fffoood of 
monoBiavia nlone, - thert bdaff no doubt tliafc 
he was rational and sane on 3l aalj^f^ ^^ 
eiMmeoted Iritli tiie komioide. .In l&i, Lauh 
rtiM« iraa ae<^.tted.b7 an Amerioan iuiy for 
•hooting at 2>e<u/en£ Jo^kaon; and nis ac- 



quittal vaa on Uie sole ground of nunufoiania 
as io tke PreaidMit ; and on tliat trial, tlie 
court re^otoiaod Ha^ftdd^^^wtb arMfitaUiak- 
ing tha tnio l^gal doetrine. In KeQtuekT' tiio 
Goort of l^ppaals. Mt'fcnde Moibr'a will tm 
the groutid. tdat iho testator, thwighralionfd 
on aU other eubjeois, waa- beUered to hare 
Wen insane in ihtt qonWction, withontioauae, 
t]|at % brother, whom he pk«i0rmifcted, had at- 
tempted to pdaon him.- And, moEB reoentiT, 
one ttf the ablest hidgeaxm lUigland's BencKt 
in :the eetebrlrted case of Dw t. CUrky jet 
ande a i#iU on the single ground. that the.t«- 
tutor, who was a j)hY«ibian, Uras a nwoma- 
niac as to hia oa^ ehild« <an amiAble and 
befriltifDl daughter,) wliem,fro(b her birth, he 
charnd wilb being poe ses e od of the Deril, 
and being bomlu a|udioial eQr8e,^to degrade 
hia namia and destroy h)a ^i^piness ; and 
whopu therefore, he noC only neglected in hia 
wffl bu^ had inyariahfy pers^nted and Abuaed 
witl« a emeltr bkir» than sarage. And the 
caaesof a stnuar kind^ inSiudand andAmer- 
icAr «nd in whiioh, wheth^ otrU or criminal'; 
th« doctrine of fiadfietd's iSaae^has been iadi- 
•iillyrernyirsed, aie too' munerons to jtisti^. 
oTen a ffd<»igiice.to their titles en this oecasvon. 
We inay therefore eonolnde, withont hAsard» 
that the legal as- well aa actual existence of 
BieaMttMHo, and its disabling ^excnlpatorj in-, 
finences, ire recognixea land esCabUshed by 
that Tery\law by which yoT^ are bound A/b try 
this eaee. 

9hete ffithen^ be]roiid^bi> such a thing* 
in law and in'fact/ as inaanity on o«ie, or a few 
sn|bjecto> while, in sll other veepects, the same- 
mind ia a^pdrenUy 'sound And Tationsl. And , 
this ia teeanieaUy called morumumia, which ' ia 
indeed die mostpfetaleot; forin of insanity, aa 
all hinatic asylulns will prove. 06 into «ny« 
one of these reoeptaclee or tiie insane and yta 
wiH, as already suggested, see a laige mnority 
of the unhapVY tenknts who resaon well vtut 
manifeBt inteUigence and' self poeaeaSion on 
many, perh^pa motft 8\xbjectd, and seme you 
will be sum to B^, whose infirmity you Witl 
not be able to detect without a clue ikom the 
ketfpeE 0^ Borne aequMntatace who had asoet- 
tiined tk^ particuiar subjecb of insane d«thi-» 
sion. But c^panffcively few. among the in- 



oti th« ilnrain, in eonaequanae ef fMtik filae 
an^. ddnaive ioagea or idaaaare communi- 
aated to the mind, which ara necessarily alb- . 
ensdited as trne, andfvcan which*. z«uy>ning 
90Meothr ffom false premiaea <)r in^aginaiT 
facta, it deduces emmeouB conduBioaa, witn. 
intnitiye oeftaiatr of their truth. Tou ma/ 
understan d aIbo uiat.partial insani^, wh^er 
limited in^hse or in the extent af itsraiagea 
lie, Uke oH^lkronic diseases^ Iften^ and in- 
sidiona in iSincipieat ataps/frequenUy slow 
in its poQgieBS» alwa^ oiact^verable &t by 
the noare&t; fnenda and associates of the 
afflicted aubjeet^ and razely snapected a* ad- 
miljtad by strangera or ^thsM whoee iafertoosie . 
mtk ^ tictim ia only ocoaaional ^r tfanst; 
ent. ToU may/BrespDtte toe, aais undoubt- 
edly truJB^^ that all inaanitr of mind ia ac9om' 
panied and in<Ucated by certain physical 
aigxii^^in the cou^tehaooe, the temperatun, 
the ^mlse, the l^^iog of Che ynnaoleiu and Ute 
general ezpreasion — which none b^t those in: 
timaibly acquainted with ita ph^omena can 
right^ lnteipret,-bnt whioli^ava. to {he.8killfQl 
and ei;per;enced few, as infsllible as the ez- 
temal symptoeia of any oth^r in^maIm'aIaay i 
A^ hence yon mast Mi the great and con-, 
trolling^ 'force, of tfui opiniena of* uilightened 
medicM men on all .qneStioBa oi insanitgr : 
and, Tim should not* be iffuomnt of the fiict, 
that .(he I#w xires to sucn opivriokis pe^uliir 
eredit and deMsire eiliBet, juat aa it does U>t]bM» 
(minions of jqi1ataon>qaeStieiiB<|f la:9^,or to 
tnoaa of artists 'on queSaon^ of ait. 

And, geatlemen, you caanot, I troat, now 
fail to percinTe thM int^$cttHU inaaniil^ ia nel 
any unBoundnesa of the reaaoning Ikoulty or 
derangQuent'of the mind itself, paycholegi*' 
oallyof BpixitMUy eonsiderody nareweneoua 
reasoning only, nor Tiolent paasikm mertfy tit 
9uch; but 'is a moibid delusion of the aeaaea, 
tlMfiBeii&%s, or the imMination> which f^f- 
niah the material pt wihicih the leaaan aclp. 
As ■ the serene and unchanged atin of hcMien 
refects, from a deranged atmoBpher0» onreal 
an^i often distorted images, and eren sudi as 
thebeiatifid ftOetmqrgoHa In the Bay of K»* 

SlM, so the mind of man, operatin|p thKongh a 
iseikaed brain or the ftelise suneatiOnB of uar 
seuad stemes, pMBenta delusiT^obgeotaor in|r 
aginary tets ^which liare no existence elaa 
where (hia iii a diseased brain or morbid 
imagination; Thf causeia^hyaical» the offset 
mental. 'It ia delusion— ddiHlion Of ikdiseaaed 
brain or unsound senses. Jlaa ia< so eonati- 
tuted KB to be dUy adapted to tha material an^ 
nMjral wuirld around him. Ho ia ab ocganiMa 



to the whole extent of ita sphere of ^oprntioos, 
be as complete and atuUif^ng aa tptd de- 
rangement on all aubjecla. 

Tou may now alsa perceive thaV^nfo/ZeclMi/ 
iftBanH^'prbceedBfrom soine morbid ezcit*' 
msAt or derangement of the brainy' or i^m 
Bome difltuxbance «f Ibe phyaifal health, or of> 
MBi OM or iMtef tf lfa» lv« leuMk opiBltiiig 



sane are totallT m>i few areao far deranged a^ )>hy^ieally,^hen his^tfgans are allpeAolaad 
to H^fiear to thecasyal obserrer npd men, vr ,Bennd, astoperoeire extemarobjectB ks theyi 
what ia Tulgarly CQn^ider^ cms^iMcn. Bu* * '- - « •^- -•di- 

still, insanity even on ^e sul^eot only^ ntay. 



are^.and ao constituted morally, aa to ba able^ 
by hia rsaaon; %o^ deduce true and right oodp 
cfuaions ^om egdsting facts, and to eonfiom 
his-acU toithewiU of God and thekwa of hia 
coqnUy. And, When id this nerfeat condftMn 
ef cenatitutional hannany axid adaptation, he 
iSi in ihe legal aknke/ skaa, and in MBpoBathle 
for hia con^uat ; becanaa befaw poeaaapad of all 
faealtlQi seaemkrfor paivainttg tha tnilh>«r 
^dotoir Uk4«^rHfa^ m FK«P«f mmsrim U 
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e^lalf^ >eing, lie responsible to Go4 anjl luft otdv tinapned, ttat he saw a pardinoijr of Des 



country ; a^d w^ati^Ver the degrie of his ii\t*l* 
n«nce may he, he is le^Jlr sane, 
^nt let this harmony oe diHtutbed, flbd this 
organic adaptation be dislocatedi andtJxeb, 
the miad being perverted f^^ the rei^oi\ de« 
.hided by e^nsea w\ack W n0y|H^be emded 
nor con^olliedt etronec^us Jndj^^^biid monl 
de^laticuDL are as miAyoiaa^lSHBa lavif of 
pltiar^the man is ^ fix out oTsIs eTementr— 
not ti he yas i^ade, andlto that extent Unsound 
•r ins^ ; ^nd conee^uanthr responsibility* 
ceases as far as the reasqpi at it ceases. JS & 
man's rision Is so far deranged a^ to ^ment 
vbjects. which' ^on^t exist, or to'ediiolt in a 
distorted or false asp^, such as 'do ^ist, he 
Is, in that respect, insane : ai^d, as by a fuu-^ 
. damental lair if his constitution, ho must be- 
Uore wh^the sees, and un// act according to 
^t Mi^he caianot \e reasonably ftispon- 
sible for the elects pf the oj^tical illimiob. Net, 
for the same jeason, caji he be resp^sible for 
the nattgral eoBse^ueiipes* qf a ^elusion, which 
ia the Becesa4Liy offspring of false im^es or 
imagination^ produced by a disorggni^ed or 
aisSkS^d br^n.-^And this, therefore, is an ^- 
*}ustratlon of lessl insanity, which is 4^n^ 
by ^kine, b^Uadfietd's cas^, to ^e <hlu^on, 
iut ^s is too comprehea^lYe. ^ delusion 
ia not insanity ; for elrors i^ Judgpaent or Of 
conduct arising only Arom* a bias ef interestt 
sympa^ or ^ucation, or. fh)m a m^e w^t 
of prop^ cOnsideraUpn, Qf/rom enthasiasn^ 
cpnom violent passion, are the common fhi\t 
ci sound, as wellas ^f unsound mindscand 
are aet^ thtrefote, proofs of insanity. When 
a man is aetpated by a rational motive ari^ini^ 
fjropi facts ae^uaUy existing* then, however 
excessive ' or exceptionable liis condTilct may 
be, or however huming <he enthusiasm or vio- 
lent tiio passion that impels nim, he maif not 
be', in the legal pt scl^ntinc sense, insane* ^e 
is not deceived by fidse i;n%ges— ther^ is no 
delusion of the senses or the brain ; the facts 
oo whi^h he reasons and: acts, do actually ei^- 



derionciy night after ^ght, enter 'hia room tflkd 
defile Ids' bed in "hii cwn presence^ and escape 
fhrcmgh Ae ii>indow or thA kej/'hole to atoitithis 
onm drawn wmordf'^^e'^ he was undoubtedly 
insaae, )md bis homicide ^ould have been ex- 
^u^ble as the natural aff^prijif of a disorder- 
ed mind. Thu is the kind of delusion w}ikh 
is zfeeUnt when insanity is safd tobcdelusipn: 
it is, I repeat, a delusion resulting, not merely 
fit>m tfllse l?eas/>ning, but from imaginary /acts, 
the images of wjnoo are so Vividly imprinted 
on the mind bv so/ne distempered Or^an as to 
f^rce' the bc^ie^ of their truth and biaffle ^11 
extetn'al proof . of (heir falsehood. And this 
too 18 the cgii^eptioi^ of inte^ecttiat insanity 
recognized in the c^ses of Bacffield and Lord 
Orfordy and D^w v. Clark^ in Englsnd, rand 
Moot's, w)ll, tod f^awrence in.'OuV' own conn- 
M; and in many other leadjn^ casca both in 
SSoffland And America. 

fVom the foregoing considerations and au* 
thorities, vr^ feel authorized to conclude, that 
iate&ectuil ix^sanity is delusion unavoidably 
resulting ^frotn, pome unhealthy o^ ddrangpd 
condition, of the physical man, which neces- 
sarily produces false impressio^is and emo- 
tiona, 'and^conse<|ue&tly f>iirvert8 thi9 I'etison 
fromi a mentor of truth into ian inexorable 
^nide to strange and perilous erroi'. 

And bried by this definition, the facta provfd 
in this casct as we coi^fidently believe, shew, 



beyond a •rational doubt, that, whence shot 
his brother-in-law, 2>r.,BaA:ef was of .unsound 
mind-*laboring, especially, under ii^sade ^e- 
lesion as to him and his own wife) an4i to 
jih^jcxtent, tatatliji tnsdne^ . 

But here I feel it to be kny duty to admonish 
ypu to,beixai:Heful,to.di8criminato between le- 
gal insanity, and the ordin)&ry delusions of a 
sound inind arising only from passion or false 
and iipperfect reasoning, and^o toander- 
s6md ,ciearly that, in such a case as this, 
public justice and. security reqalfe fttal; the 
ples^ of insatiity should lie maintainedi not 



isty however insufficient they ^ay.be fer.in- qnly by satisfactory proof of delusien, but by 
fluoncinjyr a sober Mid rational mind; and ther^-' o^rn^^ive and intrinsic proof tnajt the U)urce 
' -^ -'--^'^- .-•-^--i_-^'_i-x ji_j ._.f^__ ^ ^g d^usion Was a (fisorderedor excited 

brain producing the honest conviction of .the 
ecjstepce^f facts which do not exist, and for 
the assumed existence of which theie was no 



fore having the power .tdmake tight deductioi^s 
from Ihem and to control passions by reason/ 
he may not be insane, and might be responsi- 
ble. Biit when his motive arisen from a mete 
. chimera of a disordered brain, or the motbid 
' imagination of a fact, or evidence of a fact, 
when there is neither, such fact ncur any evi- 
dence of it, — ^then his reason cannot undeceive 
him, his judgment must be wrong, and he is, 
eonseouently, insane and, so far, irresponsi- 
ble. The sacrifice of Desc^emona, by her de- 
vpted husband Othello, was the^effect of pss^ 
sion, and not of disease. His reason acted on 
facta which existed and w^e communic&ted 
to him by lago ; and, in both ethics and law, 
he was responsible for drawing wrong infers 
ences from those facts, and for permittmg. his 

Sassions te subjugate his reason. He was net 
lerefore insane, in the technical sense, and 



Cieti, nor aay sfridance of th«m, and had he 



evidence that could have operated on the be- 
lief of rational minil. In tne case of Moor's 
will, had thene been no other evidence of the 
testatoi's insaiuty than the simple fact that ha 
said Ilia. brother attempted to poison him, ihe 
will ought to have been established — ^because 
that fact alone was neither sufficient proof of 
the sincerity of the testator's declarat]ons,.nor 
of the non-existence of any rational- ground 
for believing what he declared— and, lA the ab- 
sence of other evidence, the fact ibat there 
had been an attempt to poison him would 
have been intrinsically less improbable than 
that of his insanity. But it was proved affir- 
matively, not only that he had no rational 



was a n^irdeier. But, had there been no sucih ground for his chiurge, bjit that it sprang ]fram 



an insiiie conception whem hehadbaaiMLnthe 
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idcdiriam tf aMver* andprotractod ferer. So, 
too, had the onljr jeTid^c« of Dr. Baker^t in^ 



fhU coBfidti^ce, l^ias .olos^jr fbaerreiil ^? JlF^ 



^ ._ _ ioner during: tlus Whol^ t^al wiihouk fc^iCii^ 

sanHr t)ee» th^ fact thai he had said that that he is nv'w tiie victim of insane excifemen 



i)aQiel I^ates wa3 a/erocious husband juid se- 

e.rotlj: ineditated his ruin because he ^as prc^ 

.teetioe his ^tcr^ au^ aho that he (Bales) 

had inigit^inCercburse wl^h'hi^ (BakcT'd) WiCid, 

X would, ciuididlj admit < th^t the plea of to- 

sanitj.is not sustained. Bui if, as Tre'coYitehd, 

we^hare indisputably proved that Dr. ]^akfr 
^ feller ed iv^hat .ire have sho^{i th At tWe was 
' no ^idonca to support, apd moreover, that ->-all eif if hos^ c]iaradtf Vs ^esjtoi^ess and e:^- 

"rhich was int/insicall^ im^o^able atni €veD, alted—fhe w^ 'certainly Insane ; because tbcfte 



and delusion ? Noft even one, I afii tfure. 

'Tha first cl|t88 of fictM alone opg^ht there- 
fpre to be deemed ^ftisfaefoiV proof x)f Dr. Bak- 
er's instfnitj when he HUed his broth^r-ijA-li^. 

Sfcoiid^j^ut the other elas» of ftc/ota'U 
even ifioi^Hfefiitable and copftlnstye, If Dr. 
Ba)(eh b^^Hi the charts be made «^ainbt 
his wife^ fflmSs mother and sisters^ a,nd bthei'Ts 



to Some cxtept, impossible^ ther^ witfaoat the 
i^sUtiiony as ^ his physical ap^|^rance and 
Condit^n, Du^ more couclusiyel^ \i\ connexfon 
with it, wc shall, with unddiibtm^ cdnfidenee,. 
iiieifct, not only that o^r plea Is mcontrpveft- 
Ibly TuaintaiAed, but that a stronger and elcarei: 
c^e Qf partial 'insanity than this is not re- 
corded ijti an^r.^judged case on. earth. 

Witii such quaufications and cautions, fhdre 
can be no danger of an' unjtr^t ac^vitfal on a^ 
.ftilse plea of ifi sanity^ without theqn, iha 
guilty vlll olTen be ac<Jui^tGd oil the ground <Jf 
sitpuwted insanity or of 1^ miscoivpepTiou of it^ 
triki dSaract4ir, and- the in.ioc^nt'in^^ne may, 
.OS often', be unjustly convicted. IBnt'wefeel 
Htire that proper appllca'tion of the' trae'doo- 
t^in<^ of science alia of law to the facts pt&i- 
ed on thi^ trfal; will Insure the aJcquittal of 
jthc accu€ed. If ("hero oe atiy ^xisdotn in ex* 
'pcrience, truth in* science, , of certaihty in 
knowledge, there are t^vo claj^os of facts in' 
this cafee, either of 'which must be sufficient 
to prove Dr. Bfekct's insanity now tnd ^hen 
h^shot^ates. !ind both of which unifed^ pre- 
sent as crtnciu^i vc 'a defence as tjrCr waJ? 'es- 
tabK^hed in a case of aeqdittal on the ]g^Eou&d , 
of insane delusion. ' , 

. First. ^ His physical appearance and condi- 
tioil w'ere, attno time of the sli doting, and yet 
are just such hs. according to all instructive 
experience, derived«ffom observation, from tra- 
ditiou^ or from books — indicate monowgyiia-— 
quick and excited pulfee, k pecflHar terapera- 
ture, a wiid expressioi^ a restless and jealous 
1,cmper, a sin&ular flaccidity stnd harig of the 
niuscleB of tn<^ face, arid, when particular 
topics arc tou<*hed, an indescribable BhM"e of 
the eyes' and enlargement and apparent elec- 
trlficationof pTi*pils.*and incohfcrence of speech, 
veliemjnce of temper, and tofal absorptoin of 
feelinf . These and ^ther nameless badges 
of partial insanity are not always marked bor 
generally utiderstood or rightly mtcfprctcd by 
unskilful and casual observers'— but ihey are 
'soon noticed with concern bv ihtiraate asso- 
*^ elates, and are deemed infaHi'ble symptom* of 
mental derangement by all well acquainted 
with the true character aiid aigus of «uch in- 
/«»auity. Dr. Richardson testified that an ex- 
amination of the accused in the prison Con- 
"vinced him that he is an insane man, and not 
'only did he detail to you all the evidencas 
just enumerated, but others have proved that 
Dr. Baker's condition, bodily and mental, ia 
now rather better than it was when Bates was 
shot. And who, I ask each and all of you in 



wafe iib evideihce to excita, in a aound mind, 
even a suspicion . of the truth <if -jiny one bf 
the /jMa, charged, and ntdai oT t)|ie(n we^ go 
exce^iiigly iacre^^ble and ^ven morally im* 
popsjble a^ to make it infinitely more dimcult 
U> bel'ieTe their 'triith than his deFangdment. 
^ot one fac^' haa been proyad which cotild 
tet}d, in the ^ slightest degree, ^ to. authorize a 
I rational rkid,' however iealQua, 'tC believe any 
one of tjl^ose enlarges, This is adit>.itted ^y im 
the ccTu^sel for the oommonYeaith. 
"'Nor cati 'thei« be a ratioiiiil doubt tha^ Dr. 
Baker hon^ly believed thai eVery charge was 
tnje.,.Thfs is dcRt'onstfated bythe frequent 
^nd'vlfnost copstarit feiterlttion of those oharg- 
^$s, tl^e circumsta'ntiality an4 * identity of 
all hiM statements, his peculiarly earnest add 
excited m'anner whenever lemade them, and 
e!<f)ecially ujiao by tb{9 conclusivsi/act that if 
he ]^bor(hi undefno insane ^efusipn, tiiere was 
no imaginable motive fbr.m» unaccountai]Ae 
c<Aiduct {n making su(^h outrageous chrargaa, 
or f^r his un]ftarSelled c/iielty to his wife. 
The imputation of a desire to get a porti'oii of 
Bates' eetat?, or of revengafor^Bates* delicate 
evasion,' ur Suspension, of Bakers' propoial 
to unite wifh him in a certain small adrenture, 
Is perfectly gratuitous and absurd.. Possess- 
ing, in an eminent dedree; the confidence and 
friendship bC his bfother-in-law, and enjoying 
without stint, his hospitality and bounty. Dr. 
Baker >ad eV^eiy motive that couW infiuengs a 
y-atjorial, prudent, 6r grateful man, for contin- 
uing to cultivate ^Kuir friendly tod confiden- 
tial relations, and had every reason to expekit, 
as a fe.onsequence, the increased munificence of 
Bates. But; by hostility fo Bates, and especial- 



ly by'effi^ctiDg hfs death, Dr. Baker ostracfsed 
hiraself> cut <^ all possibility of ever enjoying 
his b6un,tv, his aid, or ^ny portion of his large 
estate. This itself would prove insanity, if 
his charges against Bates 'wore all false. It 
w'ouH be equally ridiculous to suppose that, 
as a rational man, Dr. Baker married his wife 
for the purpose of sacrificing *her, or that he 
meditated her sacrifice as a clumsy ddvice for 
extorting money from her' wealthy and hon- 
orable father. Hii communication to that 
father, and his proposition to remove 1o Mis- 
souri on the condition of an advance of a com- 
parative smkll sum, are only corroborative 
'evidences of his insanity. And certainly no 
rationale man, desiring to enjoy the liberality 
of a father-in4aw, womdhave acted as he did 
Such a course' waa sure to defeat such an 
end.. If he ever suggested to Dayis, 
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before marria^, that he did not expect 
to lire long with his wife, (and of this there 
may be much doubt,) he meant onlj^ that, as, 
in nis opinion, Bates was conspiring with 
others to prevent the union, and was m^ici- 
ously plotting his assassination, ho would in 
the event of a marriage effect a separation 
eitiier by his death or bv intrigue and calvmny. 
This is evident from all the cir^nnstances. - 
It cannot bo believed that 8%- )^pectable 
man perfectly sane could have conducted him- 
self as Dr. Baker did. Such a nion8te]>*~such 
a devil incarnate does not exist ameng men. 
If he knew that all he published was false, 
no other than a purely diabolical motive could 
have impelled nim. It cannot be believed 
that any man of his character, education, fam- 
ily, hopes, prospects, and associations, could 
have, all at once, become such a demon. And 
what could a rational man have expected from 
8U(^ a monstrous course, but the most destruc- 
tive consequences to himself and to all whom, 
as a humaU being, }ie most loved? He 
could then have had no rational motive for 
Emulation of insanitv ; and if he had, he 
could not, as a than of^ sound mind, have act^' 
ed, and talked, and looked as. for a Ions time 
he did, and even yet does habitually. Jlore- 
over had even this been possible, and ^ould it 
be believed that he was so mysteriously bent 
on mischief and ruin as to determine on 
the destruction of his wife and his brother- in- 
laW( and to feign insanity .for screening him- 
self from punishmeiit, there can be no doubt 
that he neither could nor would have dose as 
he did. By making others believe that he was 
insane he would have defeated the imputed 
purpose of blasting his wife and Bates ; for 
not Only was the incredibility of his charges 
against them the proof 'of.hiv insanity, but 
the conviction of insanity would rescue them 
from injury. And, besides, had he intended 
to counterfeit tlie appearance and conduct of 
an insane man, he ivould have attempted those 
of a maniac or madman, which all who saw 
him- would havd understood as insanity, and 
he would not have conversed and acted ration- 
ally on general subjects and occa.>>ions — nor 
wouI4 ^*c bai'c charged Bates wit/i impregnafing^ 
kis (Baker*8) own jfoiuig $ister , nnr his mother 
and sisters with kuping a house 0/ prostitution. 
Nor, if his object had been to induce a belief 
of his wife's cuilt aftd Bates' alleged miscon- 
duct, would ne have implicated so tiianu and 
such other persons, or Jiavc told so many tales 
that no rational being would or could believe. 
For instance, he would have made a general' 
tharffe of illicit intercourse between Bates 
and nis wife, Which might have been accred- 
ited, or at least have created such suspicion 
08 to effisct his mi';chicvous eiid,**but he surety 
wctuld not have said*, fls he often did, that this 
intescounie was on liis.own bed and in his own 
preaence-^nor that his young wife had prosti- 
tuted herself to the cn>braces of her uncle, 
an ugly negro, andiler own fe]>>r able audde 



when she was oilj nine years old, and had 
also seduced a majority oT his female pupils 
and kept tk harem — nor would he have publicly 
tried the signato (ascribed by him to that 
teacher), on a respectable lady who had been 
educated by him, nor have declared, as he 
foolishly did, that she understood them per- 
fectly anVl responded to them favourably. 
No, no! Such could not have been the con- 
duct of a sane devil, (if such a monster can 
exist in human form,) who wished to impress 
the conviction that his wife was foul and laith- 
less. Had such been his purpose, such de* 
vices would have insured its frustration. 

Biit he stiJl insists that he can prove every 
charge, and would rather be shot than ac- 
quitted on the plea of insanity, which he in- 
dignantly denies. Then I feet authorized to 
conclude that Dr. Baker ^lieved all he said 
concerning his wife and Bates. And could 
^ny rational man have so believed? Is it pos- 
sible for a sane man to doubt either that Dr. 
Baker believed all he charged, or that such 
belief is conclusive proof of an insane delu- 
sion? In addition to the absurd and mon- 
strous charges just alluded to, he repeatedly 
said that, loien on a visit to his father's, his 
mother, aft^ he and his wife had retired to 
bed in an upper room, was in the habit of 
opening the door of their chamber to let into 
his wife another man, and whom he compelled, 
one Qight, to escape through the window, by 
drawing his pistol on him; and also that, da- 
ring that same visit tq his father's, a negro 
man had lamed his (the Doctor's) horse, for 
the purpose of compelling him to prolong his 
stay, so tJiat this blacli: man. might continue to 
enjoy the embraces of his (the Doctor's) wife. 
I might remind you of many other facts conduc- 
ing strongly to the same conclusion of insan- 
ity; but the more prominent,, which have, just 
been grouped together, stand out in such bold 
relief ^ to leave no ground for a doubt of the 
truth and necessi^ of that conclusion. 

If the accused was or is sone, who on eart^ 
was ever a lunatic! Xn him we have found* 
not a few equivocal si^s of insanity, but 
every bad^e known or described by those con- 
versant with the subject. This is, therefore, a 
perfect case. In every point and lineament of 
the monqniauiac it is well defined and cona- 
plete. This I. affirm on the clear and indis- 
putable facts^ on the authority of the books, 
and o]\ the undqubting |ind concurrent opin- 
ions of all the medical nien who have testified 
in this cose. ' 



.and is^ minister of the gospel of &s pure 
ohatadm JiA any tiiat liveSf nad seduced n 
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The opinions of common men, of common 
observation, on a question of insanity, are en- 
titled to but little, if any influenee. Such is 
the doctrine of reason and of the highest judi* 
cial authority in Kentucky and elseinieito. 
But botii the same sources of authority unite 
in living great, alid oeAerally deoisiTe offset 
to the oplniens of enlightened medical men 
.on that subiecf. And do^you not perceive 
the leason of this dktinctioh? On a question 



voted iather--nor that her pveceptor, ^ho was of partial insanity ef mind, ordinaiy men, in 



an ordinarf condition, are not competent 
fudges, any more than they are cempet^t to 
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decide the most difficult questions of abstruse 
l&w. So far as such witnesses may be con- 
cerned, in such cases, the facts prored, and 
not their opinions, must form the basis of the 



But the opinions of many of our unprofes- 
sional witnesses are entitled to influence — Ist., 
because thcv were intimate associates, and 
father, and mpther, and sisters, who had- ex- 



jury'^ decision. But, on a question of sanity traordinary opportunities of finding out the 



or insanity of bodj or mind, the opinions of 
eminent physicians end of medical philoso- 
phers must be regarded as persuasive, if not 
controlUnjp^. On mis point we will read, from 
"Ray, the following forcible remarks: "As the 
conclusions of the jury relative to the existence 
of insanity, must necessarily be based en the 
testimony offered by the parties, it is a sub- 
ject of the utmost importance, by whom and 
m what manner this testimony shall be given. 
If the decision 'of this point were purely a 
matter of fact, the o.nly duty^ of the jury 



truth; and, 2ndly, because they also testified 
to faQts which sustain their own opinions. 
And, so far a^ opinions can operate, we have, 
what is yet itiore satisfactory, the concurrent 
and unhesitating opinions of the three medical 
gentlemen who have testified before yoti, t^o 
of them at the instance of the ac'eused and the 
other at that of the Commouwealth. Dr. 
Hervey Baker has told you that he had no 
doubt of his brother's iiisanity when he shot 
Bates; and he has also told you facts which 
prove, beyond a doubt, that this opinion is 



would be to s^c that they were sufficient for . ., , 

the purpose and produced from authentic "!?«*• "" true he said that, for sometime, 
sources. But on the contrary, it is a matter of he was perplexed between the deduction of 
inference to be drawn from certain data, and his brother's insanit>'and the presumption that 
thisisadutyforwhichourjurie8,asatpre8entihi8 wife mi^^ht hate been afflicted with wywi- 
constituted, are manifestly unfit."^ — "Such \phomania — but tliat, as soon as he had read 



however is made their business, and, in the 
performance of it, there is but one alternative 
lor them to' follow — either to receive, with the 
utmoBt defyence, the opinions of those who 
have a professional acquaintance with the 
subject, or to slight them altogether, and rely 
solely on their own judgment of the facts/' 
"It is perhaps of little consequence who testi- 
fies to a simple fact which it requires only 
eyes to see or ears to hear; but it is all very 
different with the delivery of o/)//{iV>;i« that are 
to shape the final decision. As this requires 
the exercise 



an approved treatise ofi insanity, and learned 
the facts correctly, which he had never previ- 
ously done, he icamc to the clear and fixed 
conclusion that his brother was a monomaniac. 
Dr. Richardson is eminently qualified to judge, 
llis long experience, his peculair position for 
more than 25 years, and his extensive obser- 
vation of insanity in all its forms during thai 
time, entitle his opinions in this case to very 
great respect. He has testified that his exam- 
ination of the. accufled would alone have con- 



: uu«a uccwiuu. A» iui» rc4uirc» . ^,-^^^^ j,.„^ ^^ j^jg pfepcfit insanity; and forthis 
of judgment, as well m observa- .^^^ j^^ j,^ j^.^,^ ^^^ ^j, the reasons vou 
ught to be some kind of qualifica- K,, .^ ' . .. ^, J^svn^^^ honk, .« ^i™ «f 



tiou, there ougl 

tion, on the part of those who render ^ch 



will find in the most approved books as signs of 
insanit)'. He also heard the testimony given 



opinions, not required of those who testify to C "I.- J-'* - "---."- .cBiu«uu> ^tyua 

mere fa^ts,- (p 57.) And again from '\^y oth^rWitni^^^.an^^^^ 

59 as follows: "An eriliirhtened and conscien- S" /^^ factsprovcd by these .ntnesses, he could 



enlightened 
tious jur^s when required to decide in a case 
of doubtful insanity, which is to determine the 
weal or woe of a fellow-being, fully alive to 
the delicacy and responsibility of their situa- 
tion and of their omii incompetency, unaided 
by the counsels of others, will be satisfied with 
nothing less than the opinions of those who 
have possessed unusual opportunities for study- 
ing the character and conduct of the insane, 
and have the qualities of mind necessary to' 
eitaMc-them to profit by their obser><^i^ons. 
If tJiey are obliged to decide on professional 
subjects, it would seem but just, and the dic- 
tate of common sense, that they should have 
the benefit of the best professional advice." 

The suggestions, therefore, Of a few common 
men on the side Of the Commonwealth, tli.at, 
in lin .occasional? view transiently taken of 
Dr« Baker, they did not perceive tha^ he was 
insane, are entitled to no effect whatever — 1st, 
beeanse th«y were incompetent judges; 2nd.^, 
Bocsnse their opportunities were insufficient^ 
and, 3rd., because the accused is admitted tto 
have l>e€R ikppai^ntly rational ofi the common 
Buljects on which they happened to hearjiim 
speak. 



feel no doubt that Dr. Baker^ when he, killed 
Bat^s, was insane as to him and his own wife, 
at least; and that the killing was the ofispring 
of tliat insane delusion. Il)c moreover, gave 
you many strong reasons for his conclusions, 
and emphatically- affirmed that he had never 
seen or read pf a clearer or better defined case 
of particular insanity than that of the prisoner 
when, before, and since he shot Bates. The 
other professional wiiaess, your own i^ysician, 
Dr. Reld, who was introduced by the Com- 
monwealth, had not' heard the other witnesses; 
but, on a hypothetical statement of the promi- 
nincnt facts as proved, (sixid which was admit- 
ted to be trao,) he said tiiat the prisoner ^vas 
^"'undoubtedly insmie" wh^n he killed Bates, 
and was, in his opinion, * ^undoubtedly" irre- 
sponsible lor that insane act. 

And, gentlemen, why has iK) physician been 
brought to testify tliat the facts, do not prove 
insanity? Kave not the ntmnerous, wealthy, 
and vigiknt prosecutors long knoWn that the 
accused would be defended on the plea of in- 
sanHyl The only reason is, that they eo)i]d 
not fbid a respectable physician in Kentucky 
who would not hare concurred, astbeuiritaess. 
Dr. Reid, did, with Dn Richardsoiu^ And I 
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am confident thai no honeat and enlightened 
physician in America would venture to ex- 
press any other opinion on the facts than that 
so firmly, clearly, and imposingly given by 
Dr. Biehc^dson. 

But we have been asked why the prisoner 
was not placed, by nis friends, in a Itlnatic 
asylum? The question is irrelevant; because 
the omission to confine him in an asylum can- 
not impair the force of the facts conducing to 
prove his insanity. Nevertheless, the answer 
is: — 1st., because his friends did not apprehend 
any mischief— 2nd., because they were advised 
that a wihter's residence in Cuba, far from the 
disturbing scenes and associations^ might re- 
store his physical strength, and, with it, his 
mental sanity — and Sid.*, they apprehendecl 
tiia^, wore they, before a final trial, to attempt 
to send him to the asylum, the aet would be 
ascribed to a disposition to elude a trial by 
fiilse means. But there can be no doubt that 
his fafher, mother, and sisters, and others at 
Lancaster, discovered, and conversed wi(h 
each other about, his derangement before he 
killed Bates-^and the letter written, before 
that ev^t, l^y his father to his sons at Knox- 
ville, proves that he was of opinion that his son 
Abner was then insane. 

You should not here forget that no fact is 
proved by the prosecution inconsistent with the 
evidences ofinsanityestJtblishccf by the defence. 
The fact that the accused baanifested some 
skill and self possession when he shot Bates is 
not at all inconsistent with the -existence of 
insane delusion as proved. All lunatics and 
all suicides manifest similar sagacity and dex- 
terity on similar occasions; and, if this should 
disprove insanity at the moment of killing, no 
man would .ever hare been acquitted on the 
ground of derangement, nor should ever plead 
insanity on an indictment for ihurder; and 
then, too, Hadfield, and Lord Orford, and 
Lawrence, and a host of others were acquitted 
illegally; for, in all these cases, the homicide 
was skillfully executed or attempted. 

Now, gentlemen, considering the true nature 
and signs of intellectual insanity, general or 
particular, as established by experience and 
improved science— considering the physical 
appearance and condition of the accused— con- 
sidering the facts proved as to his conduct and 
his conversations — and consi.dering>tlie medi- 
cal opinions of all the professional witnesses 
and the great respect to whi<;h these alone 
would be entitled — can any one of you, 
all sworn to decide this case according to the 
law and the testimony, allow yourself to doubt 
that the accused, when he killed his brother- 
in-litw, (which act itself, without any rational 
motive, is strong^evidence of insanity,) labored 
under an insane delusion as to said Bate^ and 
h\8 own wife? May we not reiterate that a 
clearer, stronger case of monomania cannot 
be found on record? . Can tliere be a doubt 
tlwttiie pdsonfir imagined strangft facte that 
did not exist, lor the supplied ezittence of 



which there was no evidence whatever, and of 
the falsehood of "vv^hich no arguments or proofs 
could have convinced him? Did not a morbid 
brain impress all these false and delusive ima- 
ges on his mind; and did he not, therefore, 
believe them all to bo true, as firmly as a man 
of sound mlM would be bound to believe the 
testimony of his own senses? Then, in fact, 
and in law, he was insane and this branch of 
his defence is satisfactorily sustained. 

The three employed counsel, who have ar- 
gued this case, have not discussed the facts, as 
proved, nor attempted to reconcile them with 
the assumption of the prisoner's perfect sanity 
— ^nor has any one of then ventured to deny 
that he was and yet is partially insane, odier- 
wise than by insinuating that there is no other 
insanity than that which is general; and thus 
virtnallV' conceding that, if there be such insan- 
ity as monomania, the accused was a mono- 
maniac on the subject of his wife and Bates. 
But- nevertheless, they all have argued that, 
admitting this insane delusion, the accused, 
being apparently rational on other subjeots^ 
should be presumed to have known ngkt 
from wrong, and to have been consdom, 
therefor^, that he was violating the law 
in killing Bates. And, if he should be 
found guilty, I feel confident that the verdiot 
will be the consequence of error on this poini. 

It is important now, therefore, to endeavor 
to understand the doctrine of. the law whidi 
should govern this case. 

The first of the hired counsel for the prose- 
cution, who opened the argument, did not touch 
the law. He dealt chiefly in appeals to yonr 
passions and prejudices, and drew largely on 
his own convenient imagination for facts, aa 
well as argnm0nts; the second, though h^ 
glanced at some law, was equally fanciful and 
pathetic. But the third, whom I succeed, re^ 
copiously from Blackstone the common law of 
homicide, which no la^vycr controverts, and 
from the l^ihle also several chapters on the 
same subject, and not one word of which, as 
he finally admitted, had any legitimate appli- 
cation to your present duty. 

Why you were detained with so much mi- 
perfluous reading fh>m Blackstone cannot be 
imagined, unless the object was to make you 
"believe that it is all pertinent imd against the 
prisoner. But the purpose of introducing the 
Bible cannot be mistaken; and it is matter 
of regret that this holy book shoul4 be perver- 
ted and prostituted to any such unholy end ae 
that of hanging a man who is en.titled to an 
acquittal by the local law of the landr— the 
only law by which you can 'try him. Doea 
the counsel suppose that he can delude you 
into the belief thai jou can administer the 
Mosaic law of God? I trust that you will 
undeceive him, and let him know that the ^m* 
cused can be sacrificed by your, -vevdiet on .jm 
otiiier altar than that of human }aw. Be- 
iponBibilitj lo Ood mmt b« ««roro«d by QoA^ 
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. The only portions of the extensive readings 
in behalf of the Commonwealth, which is ap- 
plicable to tiiis case, is so much of the defini- 
tion of murder as requires, as indispensable to 
temporal punishment, that the manslayer shall 
be of Boimd mind, and declares that, if he 
had discretion enough to know that ho was 
doing wrong, and a sufficient degree of moral 
power to aroid it, he should- be criminally re- 
sponsible. 

Our criminal eode, whose end is, not retri- 
bution or revenge, but prevention and security 
only, intends that the example of punishment 
ahail effect this end; and consequently, as ex* 
vaple could not deter those who have net Ihc 
capacity pf knowing tli^ir duty or the power 
to perform it, the law will not punish for an 
act springing from an insane delusion, and 
which the actor had not the power . to avoid. 
A voluntary abuse of free will, by a .rational 
creature, is the foundation of all guilt, moral 
or legal. When the will is either perverted, 
or overwhelmed by unavoidable delusion,, the 
blind agent is not responsible, to any forum, 
hmnan or divine. To perish for an act which 
WBS the offspring of such a deluded will, would 
bo^ inconsi8te^t with humanity, justice, and 
public policy. « No punishment, howoyer certain 
and sanguinary, cotdd prevent tlie recurrence 
of pimilar acts under similar circumstances. 
Consequently, judicial punishment, in such a 
oase^ would be judicial ^nurder — and therefore 
the punitory sanctions of our law are addressed 
to those who have the intellectual power to per- 
ceive right and the moral power to abstain from 
wrong.* Hence, an ididt is not punishable for 
any act; and,' for the same reason, a lunatic, 
wlien detanged on all subjects, should not be' 
liable to any punishment for any act done du^ 
ring the prevalence of the general insanitjr. 
A very large majority of lunatics, however, 
are only partially insane; ai^d to tMs Compre- 
hensive class, belongs the monomstniac. 

But, within the' sphere of the cferangement, 
whether general or only partial in its extent, 
if not the unfortunate victim of delttsion as 
insane in the one class of cases m in the other 
— ^in other words, if a man be insane on one 
ssbject only, is not his insanity, within the 
^hole circumscribed range of that subject, as 
total as it would 'have been had he been 
equally insane on all subjects? And, if then, 
a monomaniac, acting Under the influence of 
his insane delusion, Mil a fbllow-beine, as to 
whom he is deranged, is he more, guiffy than 
lie would have been had his insanity been 
gvneralt As to every thing within the insane 
sone, may not the mind l>e unhinged, and> for 
all rational purposes, t^owerless? And should 
it be predicated of a man in this position, that, 
because^ beyond the circle of eclipse, he en- 
jo^TB, in some degree, the light of reason and 
the bleefhig of moral power, therefore he shall 
b« prelum^ to have the benefit of a reflected 
VigaMf or of lome dim twilight to guide his 
ilb* tiffiVb tik« dtliifiTt iMyrinth of intel- 



lectual darkness also? We insist that this pre - 
sumption is authorized by neither reason nor 
justice, philosophy nor law. 

Ever since tlie acquittal of Hadfield in 1 794, 
the jurists of England and America have re- 
cognized the doctrine that a person, doing an' 
act under the influence of insane delusion and 
who was, in eonsequenco of derangement, un- 
eonsciousxTf doing wrong or was impelled by 
an irresistible motive, is not subject to 
legjil punishment for such inevitable conduct. 
But, whether an act done within the range of 
partial insanity and under its influence should 
be presumed to have been impelled by irresisti- 
ble impulse or been committed without a full 
consciousness of its being wrong, is a question 
which may not have been authoritatively set- 
tled in England with satisfactory precision or 
undoubted certain^. We are satisfied, how- 
ever, that a eai:eful analysis of the adjudged 
cases and of the elementary discussions on 
this subject should result in a conviction that 
such is the presumption of reason, and ought 
to be, and is that also of the law. 

The scientific and eminent jurist Evans, in 
his Annotations to JPotheir on obligations, re- 
cognizes what we consider the true rule in the 
following perspicuous and precis terms — ''I 
cannot'but think that a mental disorder opera- 
ting on partial sulgccts, should, with regard to 
these subjects, be attended with the same ef- 
fects as 'a total deprivation of reason, and ^at, 
on the other hand, such a partial dh(order, 
operating only on particular subjects, should 
not, in its legal effects, have an influence more 
extensive than the subjects to wh.ieb it applies; 
^nd that every question^, should be reduced to 
the point, whether the act under consideration 
proceeded ijrom. a mind fully capable, in re- 
spt^ct to thai act, of exercising free, sound, and 
discriminating judgment; but, in case tiie in- 
firmity is established to exist, .the tendency of 
it to direct or fetter the operations of the mii^d 
shduid be, in general, regarded as sufficient 
presumptive evidence, wiUiout requiring a di- 
rect and positive pz^f of its actual existence." 

The only doubt we feel concerning this view 
is, whether it may not be too vague and even 
not altogether accurate in the concession that 
an act on one subject «cannot. be presumed to 
have been influenced by insani^ on any other 
subject; for, there may be doubt whether a 
mind insane on some subjects can be perfectly 
sane on any other subject, and still more doubt 
whether insane delusion on one point only 
may not exercise a controlling influence over ' 
all the operations of the mind and emotions 
of the heart. We admit, however, that this 
general qualification suggested by Mr. Evans 
has been judicially recognized and established 
as being true both in civil and criminal juris- 
prudence. But what reasonable objection 
ean be made t^ his rule in any other respect? 
If the law— assuming that a person admitted 
to be insane on one subject only is perfectly la- 
tionftl Mudfree to act •• h« oiight on aUolber 
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snlgects — ^thOrefore, presmnes that there is 
equal oonseiougness of right and wrong and 
ability to pursue the right and avoid the 
TV'^ng in all the monomaniac's conduct \irithin. 
the scope and influence of the particular 
insanity — ^then the plea of insanity could 
he no available defence ito any but idiots 
or those lunatics who are' totAlly insane on 
all subjects. It coulS be no defence to 
those whose insanity is partial either in de- 
gree or extent; none to a v&st majority of 
the occupants of our mad-houSes; none what- 
ever, to any, except sucli as will never need 
it; for it is not probable that an idiot will ever 
be indicted for murder, and we should ^ot 
presume that a lunatic, totally deranged on all 
subjects, and, ,4{rhlle in that state committing a 
homicide or other breach of the penal law, 
will ever be prosecuted as a criminal. But 
we know that partipular insanit^ is a legal de- 
fence in a criminal prosecution, and that it has 
been successfully pleaded in many cases; And 
it can have been thus successful on one hypoth- 
esis only— and that is, that, when it has been 
proved that t!ie act charged as a crime was done 
within the range and under the influence of 
monomania, the law presumes, prima facie, 
that it WAS done involuntarily or without a 
cfjnsbiousness of criminality — ^for, if the exis- 
tence and potential exercise of reason gen- 
erally, sho]ild legally imply the capacity to 
exer( it copservatively on the subject of par- 
ticular derangement, then, certaiiily there, 
could no proof of facts sufficient to shew that 
it could not, and therefore ought not, to h&vc 
been preventively exerted in ever}' case and 
on all occasions unaccompanied by actual du- 
ress. To shew that recbson on' some subjects 
does hot imply effectual reasop on the particu- 
lar subject of insanity, Bay says — "No one 
will be bold enough.to a£&m that a certain 
idea cannot possibly be connected with a 
certain other, idea in a healthy state -of 
mind, least of all when it is' disordered, by 
disease, so l^t- the existence of partial in- 
sanity once established, it is for no human 
tribunal to arbitrarily circumscribe the circle 
of it& diseased operations." • (p . 253.) If 
tiiere be such insane delusion on a particular 
subject as Co imagine the existence of things 
which h&ve no semblance of real existenoe, 
is not' the mind totally insane on that sub- 
ject? And if so, would it not be unphilosoph- 
ical to presume an unfettered will on that sab- 
ject, or a perfect consciousness of the moral 
and legal character or consequence of any act 
excited by that insanityl Such a presumption 
would be, moreover, absurd; because it would 
presuppose the non-existence, (partially at 
least,) of insanity. Besides, when an act of 
violence — ^homicide, for instance — results sole- 
ly and directly from an insane delusion re- 
specting the person killed, would it not be 
unreasonable to presujoie tiiat there was no 
moral delusion also, or that, in the act of 
killiogi tixo age&t csjOyed moral freedom and 



well knew that he was doing wrpng and ought 
to be punished? Would it not rather be mote 
reasonable to presume that, under the influ- 
ence of the derangement and in the tumult of 
passions kindled by it, he was impelled by 
overwhelming delusion, or conscientiously and 
firmly believed that he was the rightful aven- 
ger of his own wrongs, and that the mode rer 
sorted to was a proper and « legal right? On 
this question. Hay, p ^60, says — "Bach delu- 
sion alike was the Offspring of the same de- 
rangement, and it is uinust and unphilosophi- 
cal to regard one with indifference aa the hal- 
lucination of a madman, and be moved, mth 
horror at the other and visit it with the utmost 
terrors of the law, as the act of a brutal mur- 
derer." ' Again, on p 259, he says — "Nov, 
though such a person may not be governed by 
any blind irresistible impulse, yet to judge his 
acts by the standard of sanity, and attribute the 
same legal consequences as to those of- sane 
men would be clearly unjust, because their real 
teMency is not and cannot be perceived by him. 
Not that his abstract notions of the nature of 
crime are ai all altered, for they are not, but 
the real character^ of his acts b^g miscon- 
ceived, he does not associate them with their 
ordinary moral jrolations. No fear of punish^^ 
meiit restrains - him from committing criminal 
acts, for he is totally unconscious of violating 
any' penal law, and therefore the grea^en4 of 
punishment, the prevention of crime, is wholly 
lost in his case." And again, on p 255-6, 
speaking of homicide produced by monon^ania, 
he says— "It must not be overlooked that, in 
cases like the latter, the insanity manifests 
itself, not only in the fancied injury, but in the 
dispQoportioUate puwshmeAt which he inflicts 
upon the offender, and it is absurd to consider 
one manifestation as a delusion and the other 
a crime." This appears to be sound logic 
and good law. And,iin this case, the act of 
killing Bates-^if there was no rational motive 
or actual provocatiod — ^was, al6ne, strong evi- 
dence of insane delusion, as much as, to the 
moral and legal character of the act, as it 
could be as to the imaginary cause and end of 
It. The fact that the accused appeared to be 
rational on some subjects, may be suff^cieipt 
to show that , he knew right from wrong, and 
had moral ability to abstain from wrong, 
within the scope of those subjects; but it ought 
not, therefore, to* be deemed suificient proof of 
his possessing such, reason and moral sense 
a^d power as to objects or acts within the 
range of his insanity. He doubtless knew that 
murder wJas criminal — but should not be pre- 
sumed to have known that the killing of 
Bates, as to whom he was insane, would be 
murder, or, in any sense, a criminal act. 

Considering this palpable distinction be- 
tween a consciousness of right and wrong gen- 
erally and in th& special case as to which there 
is insanity, Ray, p 33-4, says — "The purest 
minds cannot express greater horror and loath- 
ing of rvious Crimea tbia mftdintn oftta do, 
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and from precisely the same causes. Their 
iCbstraot conception of otime^ not being per- 
verted b^- the influence of disease, presents its 
hideons outlines as strongly defined as thej 
ever were in tho healthiest condition;' and 
the disapprobation thcj e^prcjss at the sight 
arises from sincere and honest conrictions. 
The particular criminal act, howcTer, becomes 
'dirbrced in their minds from its relations to 
crime in the abstract, and being regarded only 
in connexion with some favorite object, which 
it may help to obtain, and whic^ they sec no 
reason to refrain .from pursuing, is evinced, in 
fact, as of a highly laudable and meritorious 
nature. Herein, then, consists their insanity — 
not in piteferring vice to virtue, in applauding 
crime and ridiculing virtue — but in being una- 
ble to discern the identity of nature between a 
particiilar crime and all othcrcrimcs, whereby 
they are led to approve what, in general 
terms, they have already condemned.' ' Again, 
on p 41, he says — "The existence of the illu- 
sion ts obvious ancL' cannot be mistaken, but 
what may be the views of the maniac respect- 
ing the moral character of tlie criminal acts 
which he commits under its influence can never 
be exactly known-, and, therefore, they ought 
not to be made the criterion of respensibility. 
But it is known that one of the most striking 
and characteristic effects of insanity in the 
mental operations, is to destroy tho relation 
between ends and means — ^between the object 
in view, and the cdurse necessary to pursue, 
in order to obtain it. It was in accordance 
with these views that Lord Erskine pro- 
nounced delusion to be the ti'ue test of such 
insanity as exempts from punishment, and that 
the correctness of the principle was j-ecognized 
by the Court.'- 

Providence has wisely harmonized our in- 
tellectual and moral' faculties so that when- 
ever we are able to perceive the truth, we 
ffenerally have the moral ^ower to act in con- 
formjty to it; and, therefore, we are culpable 
if we do not so i^t ; and, for the same reasoil^ 
when, in consequence of intellectual derange- 
ment, we are unable to perceive the truth, or, 
instead of it, .imagine that which is false or 
has no real existence or founidation, our, moral 
power is, or should be presumed to be, to the 
same extent perverted or paralyzed ; and, 
therefore, not oeing, in that respect, free and 
rational moral agents, we are irresponsible for 
the acts of our mseased min^s. 

' But if it be not universally or even generally 
true that moral derangement or inability ac- 
companiee intellectual insanity, still there can 
be'no doubt that the moral power of the mo 



automate impose witli which the reaMm haA 
as 'little to do as with the movements of a 
new-bom infant. That the notions of rieht 
.and wrong (may) continue unimpairc(l under 
these circumstances proves only the partial 
operation of the disease ; but in the internal 
struggle that takes place between the affective 
(moriQ) and intellectual powers, the former 
have the advantage ^of being raised to their 
maximum of energy by the excitement of dis- 
ease, which, on the other hand, rather tends 
to diminish the, activity of the latter. We have 
seen that generally after the fatal act had been 
accomplished and the violence of the parox- 
ism subsided, the monomaniac has gone and 
delivered himself into the hands of justice'.^ 
Again, on p. 262 : — *' the real point at i^sue 
is, whether the fekr of punishment or even 
the consciousness of wrong doing, destroys 
the supposition of insanity — and this is set- 
tled by the well known fact that th^ inmates 
of lunatic asylumft, after haVing committed 
some reprehensible acts, will often persist in 
denying their agency in them in order to avoid 
the reprimabd or punishment which they 
know would follow their conviction." And 
again, p. 363 : — " ^Te have an immense mass 
of caj^s related by mep of unquestionable' 
competency and veracity, where people Are ir- 
resistibly impelled to the commission of orim- 
inal acts whue fully conscious of their nature 
and consequences: and the forc^ of these facts 
must be oyercomi3 by something more> than 
augTT declamation against visional y theoiiea 
and ill-judged humanity. They are not fic- 
tions invented by medical men (as was rather 
broadly charged upon them in some of tl^e 
late trials in. France) for the purpose of puz- 
zling juries and defeating the ends of justice, 
but plain and unvarnisned ^cto as they oc- 
curred in naturo ; and to set them aside with- 
out tliorough investigation, as unworthy of in- 
fluencing our decisions, indicates any thing 
rather than that spirit of sober and indefa- 
tigable- inquiry wnich should characterise 
the science of jurisprudence. We need have 
no fear that the truth on this subject will not 
finally prevail, but the interests of humaoil^ 
require that this event should takeplace speecf- 
ily." And lastly, on p. 265 :— " The criminal 
act for which its subject is called to account, 
is the result of strong and sudden impnlse* 
oppcned to his natural habits, ^d generally 
preceded or followed by soma derangement of 
the healthy action of thb brain or other organ. 
Where is the similarity between this man who, 
with a character for probity, and in a fit of 
melancholy, is irresistibly hurried to the com- 
mission of a horrid deed, and those wretches 
wlio, hardened by a life of crime, commit their 



nomaniac is not al'^ays, if ever, able to con- 1 enormities with perfect deliberation and con 
trol the volcanic eruptions frequently produced sciousness of their nature ?*' 



by the insane delusions of a disordered Intel 
lect. On this subject we will again read from 
Ray, p. 251, the following appropriate sugges- 
tions :— " Amid the rapid 'and .tumultuous 
succession bf feelings that rush into the mind, 
the reflective powers are paralysed, and l^is 



noTemento are solely the result of a bliad, iand Raj there it a aubikkntial comcidenoe. 



I will read no more on the subject from ele- 
mentary books, but, for confirmation of all I 
have read to you from Ray, I refer to every 
modern work on insanity and medical juris- 
prudence, and particularly to Prichard, Ba- 
quircd. Beck, and Out — between all of whom 
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And adjudged cases are still more anthori- 
tatiyeljr confinnatory of the samejust and con- 
sistent doctrines. In Hadfield's case the only, 
enquiry waSp.whethcir he was lead by intellect- 
ual delusion to shoot at his soyereign; and, •n 
this ground alone, he was acquitted bj the 
jurr with the approval of the presiding judge, 
wiuiout enquiring whether the alleged insan- 
ity being established, the prisoner should be 
presumS, neyertheless, to tave* known right 
rrom wrong generally, or even in tha,t particu- 
lar instance. And will any one of the pro* 
secuting counsel deny that this is a leaoing 
case wnich h&s been approved by the moiS 
learned jurists ? " • 

On an indictment for murder, as already 
suggested. Lord Orford was acquitted on proof 
of monomania or insane delusion as lo nets of 
hostility supposed to have been committed 
against him oy the person whom he killed. 

In that case Lord Lyndhurst told the jury 
they ought to acquit the prisoner if satisfied 
"that lie did not know, when he committed 
the act, what the effect of it, if fatal, would be 
with reference to the crime of murder" — 5th 
Oarrington and Payne 168. There was no 
other circumstance tending- to show a con- 
sciousness of wron^ }n the particular act (to 
which the instruction restricted the enquii^) 
than the simple iact of the insane '^delusion 
just mentioned. Yet a British jury very wisely 
presumed, from (that insanity aloup, an vn- 
ebnsciousness of wroAg or the want of a ra- 
tional free will ; and their verdict has been 
approved without question, so far atf I know 
aifd believe. "Sot, as I believe, has any per* 
son, since the trial of Hadfie^, been hung in 
England for murder, by an impartial tribunal, 
when there was satisfactory proof that the 
homicide was committed under t^e influence 
of monomania. In all such cases (and th^ 
have been various and numerous) t^ere were 
either verdicts of not guilty or royal pardons.. 
The doctrine recognized in Hadfield's case 
has never been overruled oir. disregarded in 
Englahd ; and the principle of that case is, 
" that a person is not criminally responsible 
for au act done under the influence of ins^UQ 
delusion." 

The last of the prosecuting counsel who 
addressed you, read, from Notes to Starkie on^ 
Evidence, some loose dicta of one or two nisi-' 
prius judges, which he seems to interpret as 
importing that a general knowledge of gdod 
and evil might be sufficient to impart kgal 
criminality to a homicide committed under 
the influence of insane delusions. A ^11 find 
perfect consciousness of wrong in the parti- 
cular act is what teas intended, as the history 
of this matter and the instruction in the case 
of Orford wUl clearly prove. The same ju- 
ridical histoiy will prove also that the prac- 
tical doctrine, without deviation since 1794,^ 
has been that homicide cotnmittod under the 
infljaeucc of par^cular insanity, i is not «rimi- 
nal^ 9hd that such insanity aloae authorises 
the presumption, ^iTTia facte at least* that the 
act was done withoat a isonsciousnets of its 
illegality, or without moral power to abstain 



from it. And we have aright to presume that 
both the theory and practice are the same in 
our own Union. 

In 1835, Lawrence . was indicted and tried 
in thjB District of Columbia, for maliciously 
shootiufi^ at President Jackson. His plea was 
insane aelSision as to the President only ; and, 
on proof of facts conducing to sustain that plea, 
the Court instructed the jury to regulate their 
verdict by the ]^inciples of the case of Had- 
field, and the jury returned a verdict of hoi 
guilty, which has been approved as right. 

In 1}B36, Theodore Wilson, who was tried 
for killing his wife when in a paroxysm of 
particular insanity, was acquitted in New 
Tork — the Court 4aving instructed the Jury 
to acquit if they believed that, ilie prisoner, 
when he committed the fatal act, '' was not of 
sound memory and discretion." 

And the Legislature of New York^ for the 
purpose, as we presume, of reeogiiising and 
conclusively settling the principle thkt an act 
done under the influence of insanity sh^l not 
be deemed ((riminal, has enacted that "no ^ct 
done by a' person in a state of. insanity can be 
punished as an gffence." This might oe liter- 
ally too comprehensive. But, adjust intimat- 
ed, we should understand it as meaning that- 
an act influenced by insanity should not be 
punished. And, thus understood, does this 
statute do more than echo the announcemept 
of the common law — that ^homicide' resulting 
from unsoundheS9 of mind is not murder; or, 
more literally in the language of that law, 
that the murderer is a person of *' sound mind" 
who slays his fellow creature wittiout lesal 
authority or excuse. When insane delusion 
prompts the person so afiiicted to take the life 
of the object of delusion, is not the homicidal 
act thtit of an insane b^ing ? Is the man- 
slayer, as to that act, " a person of sound 
mind." And; consequently, bein^, as' he must 
be admitted to be, oi un'sqund mind, can he 
be <}eemed guilty of murder, if tried by this 
acknowledged common law itself? Surely, 
on that particular subject, he should not be 
presumed to'have had such discretion and self 
control as an infant 7 years old. 

'But the counsel, who last addressed you on 
behalf of the Commonwealth, seemed to think 
that, by " a person of sound mind," the law 
intends one whose mind is hot unsound in 
all respects ? After what 1 have already said, 
a further answer to this would be superfluoifs 
Hi3 appears to think alsoi however,- that the 
doetrme of Hadfleld's case is overruled by 
other cases, or so much shaken as not to be 
eqtitled to much respect ; and he has alluded 
to the cases of Earl Ferrers and of Bellingham 
in support of that allegation. But this, too, 
is alt(»fether a mistake. The case of Ferrers 
was <kcided before that of Hadfleld ; and 
cannot, therefore, have overruled or shaken it. 
Besides, Earl Ferrers was not insane, accord- 
ing to my conception of insanity ; because ail 
the facts which incited him to t&e killing for 
ifhich he was indicted, actually existed as he 
understood them to exist, anai were not tJie 
mer« figments of a diseased imagination— -and, 
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consequ^tly, it was viDdictiTe passion, and 
not insane delusion, that instigated him. So 
Lord Erskine himself argued in Hadfield's 
case ; and bj that argument he iHustcat^d the 
difference between furious passion and intel- 
lectual (lelusion or insanity ; and therefore, 
insisted, as 1 reiterate, that Earl Ferrers was 
ijuilty of murder. But, in the same argument 
he distinctly admitted and successfully urged, 
in behalf of Hadfield that, had tlie facts been 
imaginary, and not reaj, then the Earl was so 
f^r insane — and that, the homicide being the 
offspring of that insane delusion; he was not 
legally guilty. Nor is there reason to infer 
that tnejury considered Earl Ferrers as in- 
sane. The case, then, when fully and rightly 
coi^sidercd, tends to strengljien, rather than to 
Tyeakeu, the leading principle recognized and 
defined in the ease of Hadfield. 

The case of Bellingham, who was bung for 
the assassination of the pritish Premier, Per- 
ciral, is entitled to no respect or influence for 
any purpose ; because the prisoner was tried, 
condemned, and executed^ within one week 
after he shot Mr, Pcrcival, and was refused 
time to send across the British Channel for 
witnesses to prove that he was insane. H« 
, was hurjied to sacrifice in a whirlwind of ex- 
citement and political alarms— and the report 
of the trial furnishes no reason for presuming 
^hat he was insane — indeed the facts, as 
provedf when ^sted by our defijiition of legal 
^;anitv, mi^ht conduce to the- conclusion that 
Iris delusion 'was in his deductions from ex- 
isjting facts rather fiian in the morbid imagin* 
jpition of nou-ejtisting facts — in the process 
rather than in the source of. his reasoning. 
And i^ this had been his actual condition, he 
was not, in the technical sense,,an insane man.. 
There is certainly nothing in the report of the 
case indicating that he was convict<*d as a 
monomaniac on the ground, nevertheless, that 
he had dyeneral knowledge of right and wronff$ 
or because the law should pjrestUne a conscious- 
ness of wrong in the particular act done un- 
less the contrary had been clearly proved — 
and which, lv>wcvcr true it may have been, 
would hav« been impossible in any other way 
than by proof of his particular insanity and 
of the fact that it 'led to the homicide. , 

Besides, after this conviction, ihe, mo noma- • 
niact who attempted to assassinate the Qwcen,* 
was acquitted withoai ami extrinsic evidence of 
liis uncojisciouincss of doing icrony. 

In March, 4843^ a British jury, under the 
instructions of Ch, Jus, Titidal, acquitted 
MrNaghten on an indictment for murder in 
killing Drummoud under the influence of jm 
insane delusion while he was rational on other 
subjects. And, in June succeeding, th'e-twelve 
Judges of England, gave a written opinion on 
the following abstr^t question propounded 
by the HouLe of Lords : — '* What is the law- 
respecting alle^d crimes committed by per- 
• sons affected with insane delusion in res|)e«t 



icnew he was acting contrary to law, byt did the 
act' complained of with a view., under the in- 
fluence of insane delusion, of redressing or , 
revenging some supposed grievance or injury 
or of prc^ucing some supposed public bene- 
fit V -Tho ;* Judges hesitated to express an 
opinion, because, as thejr very prudently said, 
every case should be decided on its own pecu- 
liar facts, and because also— in assuming that 
the person, though laboring under an insane 
delusion, kiicw that he teas doing wrona — the 

Suestion virtually answered itsel/, and shewed 
lat the act was not an insane act. But they 
answered the question ; and their answer, of 
course, was, on the facts propounded, if they 
could exist cotisistently with physiological 
truth, that the accused would. not oe legally ex- 
cusable.'. But they did not intiitiate that in- 
sane delusion on a particular ^ubject should 
be presumed to be accompanied with a perfect 
freedom of will or consciousness of wrotfg in 
submitting to the influence of the delusion : 
but, as I Uiink,they clearly intimate thecon- 
ti-ary. Thev say tlvat, if the accused labored 
under no other unsoundness or defect of mind, 
or \H;ill, or reason, than an insane delusion a.s 
to a particular £act — an imagined injury,' for 
example— then ho should be tried just as a 
rational man should be, coticeding the ima- 
gined fact to. be true. This is all very clear, 
an(f as reasonable as it is clea^. But does it 
imply that monomania is to be presijmed, un- 
til the contrary be proved, to be thus restricted 
in the rau^e of its mtluence ? Certaihly not. 
It only means that if, as assumed in the pro- 

Souadcd case, thfe accused did, in fact, know 
lat he was doinij wrong, and (as should have 
^ccn addedj had tho moral power to avoids it, 
he should be tried on the concession of the 
truth of the fact his morbid imagination had 
assumed to exist' and his peculiar illusion 
should .entitle him to no greater indulgenpc. 
And, on that pointy the Chief Justice, speak- 
ing for hlm.self and ten of his associates, said 
** he is nevertheless punishable according to 
tlic nature of tke crime committed, if he knew 
at the time of committing such crime, that he 
was acting contrary to law." NoiC", if a gen- 
eral knowledge of right and wrong imply a 
consciousness of wrong in the particular in- 
stance of intjane delusion also, why did the 
Judges say "if he-knew that, he was acting 
contrary to law V. They moreover say that 
the consciousness of wrong must be *' in re- 
spect to the verv act with which he wa* 
cnarged/* 

In this case, therufwe, we find nothing 
against the position we ai-e endeavouring lo 
maintain, nor. in any degree, inconsistent 
with the Judicial practio^ ever since Hadfield 'h 
trial; but much m eonfirmatioB of it. And 
the sustaiBed verdict aitd judgment of ac- 
quittal in tiie case v( McAaghten, as late as 
184.3 — is itfielf a powerful confirmation. 

I now feel authbri^^d to repeat that ili ere ij 



to one or more particular subjects or persons ; no precedent in the criminal jurispriidence' of 
as, for instance, where, at the tiiireof the com-' Enffland since I7d4 which unsettles the prin- 
mcssion of the alledged crime, the. acciised 'cipTe then settled in the memorable case of 
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Ha4fidd^ and that, on the eontraiy, that ease 
has been made authoritative there and in the 
United States abo bj repeated practical and 
judicial recognitions. ITor can there be an7 
doubt that the principle of that case is as we 
hare explained it to be-— that is that homicide 
▼hich is^ the offspring of an insane delusion 
on a particular suoject is prima Jaciet not mur- 
der, becatise the law presumes that it wcu done 
wiikout leaal malice. The verdict in that case 
was doubtless the result of the argument, 
which insisted on the principle just stated; 
and to prove this to you, I will read only a 
fra^ent of that ar^ment, hj Lord Erskine. 
It IS that portion of it in which he animad- 
verted on the aequittal of the unfortunate wo- 
man who killed Mr. Errineton for deserting 
her after cohabiting with her for years in a 
blessed concubinage. After arguing that de- 
lusion as tojactsy for the supposed existence of 
which there was no evidence^ was insaniW — 
he illustarated thi^ conception by insisting that, 
as this disclurded woman acted on exisGng 
facts and not on such as were the phantasms 
of a morbid brain, she was, not insane— and 
also by then urging the following considera- 
tions — " But let me suppose (which mould liken 
it to the case before you,) — that she had never 
cohabited with Mr. Emngtony that she never 
had children bv him, |and, consequentlv, that 
he neither hw. nor £Quld possibly have aeserted 
or injured her. Let me suppose, in short, that 
she had never seen him in her. life, but that 
her resentment had been founded otk the mor- 
bid delusion that Mr. Eningtbn, who had ne- 
ver seen her, had been the author of all her 
WTong^a and sorrows, and that, under the dis- 
eesed impression, she had shot him; If that 
had been, the case> gentlemen, she would have 
been acquitted upon the opening, and no 
Judge would have sat to try such a cause; 
the act itself would have been excessively 
charspteristic of madness, bocause, being 
founded on nothing existitt|^, it could not have 
proceeded from m&ce, which the law requires 
to be charged and proved, in every ease of 
murder, as the foundation qI the conviction." 

Baron Hume, in his commentsries on the 
criminal laws of Scotland— vol. 1, p.' 36 — af- 
ter vindicating, with great power and on con- 
clusive precedents and reasons, the doctrine 
we are maintaining, concludes in liie follow- 
ing Words : — " and, though the person may 
have that vestige of reason which may enable 
him to answer in general that murder is a 
crime, yet if he cannot distiuffuish a friend 
from an enemy, or a benefit &om an injury, 
but conceives everything about him to be the 
reverse of what it really is, and mist^es the 
ideas of his fancy in that respect, for realities 
-^those remains of intellect are of no sort of 
service to him, in the government of his ac- 
tions, in enabling him to form a judgment as 
to what is right or wrong on any particular 
occasion.'' 

In all such cases acts done within the 
sphere and under the influence of insane de- 
lotion aie not to be assumed to be vdinntazy, 
JA the FfttioMl aad reepoxuubla seiue. There 
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is certainly a volition, and a demenetratiea ef 
It; but it may be, and genenilly is, an animal 
will, impelled by the storms oi passion with- 
out the guidance of right reason's compass, 
or the heun of moral sense. So far as the de- 
lusion extends, he is the mere automaton, of 
it And this was forcibly illustrated by a 
criminal trial in France described by Georget- 
in which, under a jargon of incongruous in- 
structions, such as the Commonweafih's conn- 
sel now vindicate, the jury found specially 
that the accused acted voluntarily and with 
premeditation, but that he was insane at the 
time of thus acting ? And, on that finding, 
he was discharge. And what does tlus 
prove ? ,"WTiy, that the Judge, who, notwith- 
standing his silly instructions, was compelled 
to discharge him, was of opinion that the ac- 
cused had acted voluntaruy ipd premeditat- 
edly just as the tiger does when ne devours 
the innocent and unoffending babe— fzem 
mere brute passion or appetite, and without 
reason or sound moral sentiment. The tiger 
knows what he does, is actuated by motive, 
and his act is voluntary, and, if you please 
premeditated — ^but still the knowledge, the 
volition, the motive, and the forethought ve 
those only of an irrational, and, there&re, ir- 
responsible beast of the forest. So, precisely, 
the lunatic, when acting under the dominion 
of his insanity, knows what he does, is influ- 
enced by some motive, may act as fi^eely aa 
any mere animal ever can act, and may also 
have predetermined to act-^but still, as to all ^ 
these matters — being deprived of the presenr* 
ing light of reason or of^the restraining influ- 
ence of moral power, he is not, in these re- 
spects, what God made him, a rational and 
accountable being. So the French Jirdge de- 
cided; so eveiy honest and intelligent Judgi 
would decide on the saMe special verdict, and 
such are the premeditation and voluntary 
action of mental insanity. 

And of all the causes or effects of monoma- 
nia, jealousy is the most certain, the most 
common, and the most infuriating and angov- 
emable. It is a lawless monstoi^-deaf to ^e 
voice of reason, led astray by deluiion, and 
tortured with sleepless, hopeless, tecklesi, 
agony. Thompson's description of it is as 
true as it is beautiful,, when, after portraying 
the anxious bliss of virtuous and conflding 
love, he says : — 

" These are the charming tgonies of lov^-* 
But should jeo/otory its venom once difllhsei 
It is then delightful misery no more ; 
But agony unmixed, incessani gall, corrediag 
Sverv thought, and blasting all love's para- 

aise — 
Ye fainr prospects, then, ye beds of roses, 

and ye , 

Bowers of joy, farewell. Ye gloamings of 
Departed peace, ^ine out your laiBt" 

If such be the effects of jealousy on the 
heart of a sound man, what law can prescribe 
rational bounds to its destructive power when 
it iB the monstrous ofiipring of^a mini itt 
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rains?' Who sliall then say that it has a 
moral sense or ray of reason— -or can imiu^ine 
that it can be guided by the one or made to 
crouch before the power of the other ? No — 
like the Blind Giant, it strikes in the dark, is 
as daageroos to friends as to foes — and no law, 
nor fi^arj can stay its Briarian hands. 

When the inuiriate jealousy of an insane 
man impels him to the destruction of the vic- 
tim of hia delusion, without any rational mo- 
Ure or actual wrong, should not our reason, 
as wsU as cfaaritY, ascribe the deed, altogether 
to insanity, and Delieye that, had ^q destroy- 
er been perfectly sound and rational, he would 
have revolted at the thought of such a mo- 
tiyeUss and horrid act, or never would have 
had even a dreaming tnought of it 7 Was it 
mot an act of insanity ? And can any act of 
insanity be punished by the criminal code of 
this or any other just and enlightened land ? 
Kow, gentlemen, I think that I have a right 
to condude that reason, and policy, and jus- 
tice,, and elementary books, and adjudged 
cases all concur in establishing the legal posi- 
tion for which I am contonaing — that is, if 
you are sa^sfied that the accused in this case 
was, when he killed Bates, insane as to him, 
and that the killing was the offspring of that 
insanity, the law must acquit him on this in- 
dictment. 

ignd can one of you doubt that the killing of 
Bates was either iusti£able or was the insane 
act of a deranged mind ? The act itself prov- 
ed it; because, if his charges were false, 
there was no rational motive for his hostility 
to Bates — ^no other probable or imaginable 
reason than his insane couvictfon that Bates 
had, before and immediately after his (Baker's) 
marriage, plotted his assassination, outrage- 
ously maltreated his sister, (the wife of Bates) 
and Dasely defiled his nuptial bed, and ruined 
his conjugal peace, happiness, and honor. It 
is demonstrated also oy the simple fact that 
he was thus insane as to his wife, and Bates' 
connexion with her, and that, whilst so de- 
ranged», he shot him. Would it be possible 
£>r you to believe that, had he never been thus 
irrational or deludea, he would have been, 
without cause, so violently inimical to his 
brother-in-law, 'or would, in the first instance,' 
if ever, have thought of taking his life, and 
tSiiis bringing on himself infamy and ruin — 
on his Bister widowhood — her children or- 
phanage—and all hia kindred such multiform 
and hopeless sorrow ? 

That he was insane when he shot Bates 
there can be no rational doubt. While at 
Enorville, whither he had gone— while on his 
return— and on the road during the day of the 
homicide, and even just before it occurred — 
all the insane delusions whkhhad previously 
agitated him seemed to haunt his mind with 
as much force aiid vividness as ever. This is 
abundantly proved b^ various wituesses ; and 
moreover there is intrinsic proof of it — ^for the 
physical condition, which loroducedtkose de- 
lusions, still continued without ant essential 
smaliohilion ; and had he been perfectly sane. 
aftinrliaft he had hmd of Bates' fhrsato to 



shoot him on sight and of his prspantioii to do 
so, he Would not have attempted to pass his far* 
nace by daylight and especiidly without any 
other defensive armor then a small pocket 
pistol, with a ball but little lareer than a com- 
mon buck-shot — ^Dor would he nave intimated 
to Mrs. White on the way his determination to 
take Bates' life for his conduct to himself an4 . 
wife. The reckless and idmost hopeless act 
of passing, as he did, and of shooting, as he 
did, at the distance of 18 feet, when he must 
have known that, if he failed to kill, he would 
certainly have been killed witli a gun shot 
from Bates or some of his slaves, was the off- 
spring of insanity. Had he been self-pos- 
sessed, he "^ould either have avoided that per- 
ilous dilemma or been prepared to meet it 
more prudently and on more equal terms. Ko 
rational being would have acted as he did ; 
nor ought there to be any doubt that, had ther« 
been no insane delusion, he would not, that 
day, have shot at Bates, aa he did, wifli his 
little pistol. The facts which he believed re- 
specCmg Bates' cruel conduct to his pwn wife 
(Baker's sister,) and his attempte to assassin* 
ate him, Whether true or'only Uie imaginings 
of a diseased mind, had not prompted any 
effort to take the life of Bates when he had 
various opportunities of effecting such a pur- 
pose without much, if any immediate peril. 
But in a paroxism of insane jeaJousv, he had 
attemptea to shoot Bates in his own nouse and . 
in the presence of their wives. It was, Uien, 
insane delusion as to his wife, and Bates' im- 
puted connexion with her, that prompted him 
to seek his life. And if he were insane also 
as to Bates' supposed maltreatment of his sis- 
ter and designs on his own life, this imly 
aggravated his ipagined wrongs. Havine i«- 
pudiated his wife and leftEentocky, he had 
abandoned his paroxismal desi^fss to kill 
Bates. But returning to settle his affutt, he 
wasj excited, by his delnsions and by the ap- 
prehension that Bates meditated his destruc- 
tion, to pass heedlessly within the ranee of 
his gun, and being, on the first sight of nim, 
transported Vith ungovernable fury, he in- 
sanely dismounted and fired at the aide of 
Bates as he sat under a shelter where he could 
not rationally have expected to kill him, and 
where, whether he hit or missed. Bates must 
have instantiy seen him and been aMe to have 
killed him before he could have escaped. Who 
can doubt that, had he not lal^ored under in- 
sane delusions and been impelled by ungov- 
ernable em^ons arising from them, ne would 
not then have thus passed and dismounted, or 
then, if ever, have shot at Bates ? And who 
can doubt, therefore, that, whatever cause ef 
complunt or apprehension of danger he may 
have had, the killing, as it occurreid, was the 
offspring of insanity—the insane act of an in- 
sane man ? 

And, under all these circumstances, will 
the law assume— or can you pre8ume--tiiat 
the accused knew that he was doing wrong, 
and also had the moral pcfw«rto «yoid itf 
lCeT«r, nevbr, if the law ne just and yen !»• 
lUonal. DoM it appearliem (ainteaMt 
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eMa OIL wlsdch the 18 Judges of England ex- 
pressed 'an opinion) that the accused knew 
that he was violating the law, was actuated by 
revenge, and acted with a moral free will and 
full discretion? Revenge for what? For 
Bates' imputed conduct ;to his wife, and de- 
signs on the life of the accused ? Then why 
had he not attempted to kill him for this cause 
when heliad multiplied opportunities of at> 
tempting it without persons! hazard ? No, it 
was not the voluntsir vengeance of a sane 
mind, but the unavoidable act of a mind dis- 
eased and dethroned, impelled by an insane 
ceuviction that the act was one of lawful and 
righteous self-defence and retribution. Such, 
in my judgment, is the deduction of enlight- 
ened reason, ai|d Ihe presumption of rational 
and well established law. 

Bat not only will the law presume that such 
an aet, prompted' by such insane delusioiv, 
was committea without a consciousness that, 
under all its imagined as well as actual cir- 
cumstances, it was wrong, or without the moral 
power, at the time, to aveid it— but, in this 
case, there is affirmative proof of unconsci- 
misness of wrong, and also of moral inability. 
The accused neither attempted to escape, nor 
manifested any contrition or alarm. On the 
pontrarv, he seemed unusually tranquil, and 
self-sati^ed— -endeavoured to go on foot to the 
house of his wife's father, whom he had so 
much outraged, but, missing the way, went 
tp her uncle's; slept ^ there all night peace- 
fully, narrated all the facts and causes in a 
spirit of triumph and self-complacency, asse- 
verated that he had done a necessary and glo- 
rious deed — and voluntarily surrendered him- 
self to examininff Justices, who, upon full 
examination, discnarged him on the ground of 
insKnity. Then, were it possible for you to 
believe that an insane man, when actuated by 
insanity, might be conscious that he is, in that 
particular act, doing WTei)g, and might have 
the moral power to refrain— still you have, in 
this case, as strong evidence as could exist in 
any case to satisfy you that the accused hon- 
estly believed that, when he shot Bates, he did 
r^ht and dischaijged a sacred duty to himself, 
his fsmily and his country. 

But, as previously shown, tlie plea of insan- 
ity is fortified by an accidental consideration 
which has seldom, if ever, before marked a 
.case of homicide by an insane man. The ac- 
casiBd had ample cause (had he been perfectly 
rational) to apprehend, as he doubtless did, 
that, if he should atteilapt to pass the furnace, 
when Bates was there, he would be in immi- 
nent danger of being shot. He might h^ve 
avoided the furnace, or passed in the night. 
Had he been rational and self-possessed he 
wonld have done so, though it was not cer- 
tainly his duty to leave thejiighway or skulk 
along \i under ihe cover of 'night. When, on 
passing the chimney of the furnace, he first 
SAW Bates sitting with his side towards him, 
he had good reason tobelieve that Bates would 
•oon MO hJA^Andwould^ as soon as he should 
1, ^hpQt him with a gua. Then, impelled, 



thus far, by an insane nund, he was, at thif 
pregnant crisis j excited by resentmeat atihe 
threats of Bates, and by strong apprehendoii 
that his own life was in imminent peril. And, 
if these facts would amount almost, if not al* 
together, to a legal justification in the ease of 
a man of sound mind, what irresxstable fbiea 
must they have exerted over a shattered mind, 
lacerated with imagined wrongs of Ihe most 
Aggravated kind, and tortured with the strong- 
est and most aggravating passions that could 
ever spring from insane delusion? j^dwho 
can tell how completely his mind may have been 
dethroned on such an occasion? Was there 
any such proximate cause of excitement ia 
the case of Hadfield, or Orford, or Wilscm, or 
Mcl^aghten? Or could a clearer or more con- 
clusive case for unhesitating acquittal on the 
ground of monomania ever occur or be imag- 
ined? 

There could not possibly be a stronger case 
than this for the prima facie presumption of 
law, as well as the satisfkctory deduction of 
reason, that the killing was the offspring, di- 
rectly or remotely, of insane delusion, and 
was without a consciousness of illegality or 
moral power, at the time, to act otherwise 
than the accused did act. It does seem to me 
that, if this be not satisfactorily manifested in 
this case, it never dan be in any case of partic- 
ular insanity. And, therefore, I ftel, gentle- 
men, that it would be trifling with your pa- 
tience and intelligence to argue this matter 
with more minuteness or elaboration. Con- 
scquentiy, I will now leave it, as it is, in full 
confidence that, as to this, you must beperftct- 
ly satisfied. 

But now let it be supposed that there is 
neither justification nor strong mitigation in 
the cflse of a sane man, and,- moreover that 
the law does not presume, /rn'ma /act>, that 4 
a homicide, under the influence of insane de- 
lusion, was without full consciousness of wrong 
or moral power to avoid it — still, even on this 
hypothesis, applying the rule of law recog- 
nized by the twelve judges of England — ^that 
is, that the accused shall be tried as if the ftcts, 
he insanely imagined, were true as he believed 
them to bfe — would you, could you, dare yon 
convict him of murder? Let us put the case. 
Then it is to be admitted that Bates treated 
his own wife as Dr. Baker believed he did; 
tiiat he had conspired with his own slaves to 
assassinate the Doctor, and had made attempti 
on his life; that he had often had criminal 
connection'^th the Doctor's wifis, in his own 
(Bates') house, and in his (the Doctor's) bed 
— and then add the uiidoubted fact that Batee 
had declared that he would shoot the Doctor, 
on sight, if he should ever return to Eentncl^ 
and uiat the Doctor had good cause to appre- 
hend that this would be atte^npted as he 
passed the furnace, and, that, to shoot Bates, 

Iif possible, with his pistol before Bates could 
draw his gun on him, was his only defiuudvi 
expedient for avoiding ids own deetmetkn 
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wUIe In tfa« ftct of passing the ftirnaee. Upon 
thiM focti, wai be goiltj of mnrdetl To de- 
cide that he vas, would outrage reason, justice 
and law. 

Then, gentlemen, we have, as we think, 
saiBciently shown, 1st. That the accused, if 
he had not been, in any degree, insane, had 
strong grounds of justification, and that, at 
least, hk case is reduced below the gradjb of 
murder; Snd, That he was insane as to Bates 
and his own wife; dd, That this insane delu- 
sion influenced hhn to pass the furnace as he 
did, and was either the predisposing or actua- 
ting cause of the homicide: 4tiii, That the law 
S resumes that he was either not conscious of 
oing wrong when he fired his pistol at Bates, 
Or had not Sie moral self-control necessary to 
enable him to forbear; 5th, That there is strong 
aAxmative proof, in this case, of the absence 
of such consciousness and moral ability; and 
6th, and lastly, that erenHf you could, neyerthe- 
less, believe that the accused had no ground of 
justification, and had both a consciousness that 
he was doing wrong, and the moral power to 
forbear, still, admitting, as you then would be 
bound to do, that all he imsgined and beliered 
was true:— you could not justly or legally 
bring in a rerdict of guilty of the charge of 
murder — but ought to acquit the prisoner. 

It seems to us, therefore, that you cannot 
doubt that he is not legally guilty of murder. 
But the law, in its wisdom and benignity, de- 
clares that if, on any essential point, you hare 
a strong rational doubt of his guilt, you must 
return a verdict of ^*not guilty J* While con- 
ceding this in general terms, the counsel for 
the prosecution attempted to evade it, by in- 
sisting that insanity being urged as an excul' 
patory fact, the accused cannot escape, unless 
he shall have proved it beyond a rational 
doubt. But, gentlemen, this is a h3rper-toch- 
nical perversion that would nullify the admit- 
ted rule of law. If you have a serious and 
rational doubt of the prisoner's guilt, ^ou are 
bound to acquit him. This is not denied. 
Then if you have such doubt as to any one 
essential element of his guilt, can it be true 
that you haye no doubt Uiat he is guilty and 
ought to be hung? And if you had perplexing 
doubt whether the killing was the act of an 
insane mind, must you not, to the same extent, 
and in the same degree, doubt his legal guilt? 
I affirm, therefore, that if you have a legal 
doubt, as to any ^int or fact essential to guilt, 
jour oaths require you to acquit. Looking 
impartially at the facts and intelligently at 
the law, can any one of you, on the solemn 
oaths you have taken, say that you have no 
rational doubt of the prisoner's guilt on any ma- 
terial fact or constituent element of guilt in 
law) We hope not— we presume not Then 
*'not guilty** is the yerdict. 

I must now close the argument in defence 
of tbi aeeued. Your Tvrdict may seal his 
do«iiL foreim. Tonr dedsion may consign 
Ua to the gillowi'U a eriminali or will Nad 



him to the Lunatic Asylum as an unibrtnnate 
Tictim of insanity. In Uie event of an acquit* 
tal his friends are determined, for his own 
welfare and the security of themselves and the 
public, to place him in the Asylum in Lexing- 
ton, where he can do no harm, and may be 
finally restored to health, -and to reason — to 
himself, and to them. If, in these last hopes, 
they should be disappointed, and his case 
should prove to be immedicable, still it would 
afford them consolation to know that 'hnurder- 
«r" had not been stamped on his forehead by 
hi# country's verdicti And, if he should be 
restored, he might yet live to bless them and 
that country by his virtues and his talents. 
They look, with intense anxiety, but widi 
flattering hope, to your decision. They feel 
that there has already been desolation enough 
in his once happy and united j but now mourn- 
ing and dismembered family. His own afllict- 
ive Tisitations and bereavements, and the 
melancholy death that they produced, have 
filled, to the brim, his grey-headed and pious 
father's cup of earthly sorrow. Must this poor 
son's ignominious sacrifice be added to make 
that cup overflow with tears and with blood? 
Can the public security be promoted, or the 
public welfare advanced by hanging a crazy 
man — ^who, as a man, is already dead? Does 
justice demand— does the law permit it? No, 
we say — and a just and enlightened country 
will echo, no. Then at ''the tomb of the Cap- 
ulets," let the progress of premature death be 
now stayed. Let us dig no more graves — 
but rather invite all parties to meet over the 
grave of Bates, and once more, become friends. 
Gentlemen, I came here to heal, not to wound 
— to defend a guiltless man, and restore peace 
— ^notto rescue the guilty and inflame unfreind- 
ly feelings that have already been too much 
exasperated. And if I should be an humble 
instrument in efl^ecting these desirable ends, I 
shall be grateful for the blessing of being 
prompted to the benevolent mission. But 
these objects can be effected only by the ac- 
quittal- of the accused. His conviction can 
add nothing to the happiness of his widowed 
sister. His death would not restore to her 
the husband whom his fatal phrenzy bore from 
her bosom. Nor could it heal the wound his 
insanity has made on his innocent wife and her 
excellent family. His conviction might falsi- 
fy his plea of insanity, and thus tempt a cen- 
sorious world to suspect that, being rational 
when he charged her with infidelity and de- 
serted her, he had some cause for the charges 
and desertion. And, in this way, her charac- 
ter and the memory of Bates might unjustly 
suffer. But your acquittal of him on the 
ground of insanity, would put the seal of de- 
lusion and falsehood on all his suspicions and 
accusations, and thus rescue his innocent and 
injured wife, surround her with uniyersal sym- 
pathy and confidence, and relieve the chsoacter 
of Bates from obloquy and suspicion. And 
l^thesi toO| ih«re would no longer ba any ciiao 
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for the distnut and Bon-interooune of the 
membert of tiiMe aUeiiated and dif trmoted 
hooieholds. Of all his listen, Mrs. Bates 
shoald be the most anzious for his acquittal. 
And the reneTable father, who watched oyer 
his infancy, and now monms over his fallen 
condition, shonld not praf more fenrently for 
his aeqnittal than the indignant father of his 
outraged wife. The only thing that can re- 
instate her perfectly and restore her to hernn- 
forttmate hnsband, is a.yerdict of not guilty 
on the ground that his conduct to her was so 
destitute of any cause to excuse it as to prove 
that he was a madman. 

Ton hare, gentlemen, a singularly solemn 
and important duty to perform. This is the 
most inteitesting and eventful case I hare 
known in Kentucky. It will be a leading 
case in the criminal jurisprudence of the 
West. It inrolves principles as important as 
its facts are norel. And not only the safe- 
ty of the accused, but public justice and secu- 
rity also, may depend, in no slight degree, on 
your proper understanding of those principles 
and right application of those facts. 

The case is, in my judgment, altogether 
full and perfi^ct in all its features; and there 
is none on record tiiat can afford a more com- 
plete and useful precedent on the law and the 
facts of insanity in their criminal bearing. 

I hare defended the accused fairly, condidly, 
and I trust fully. I hare made no appeal to 
your fears or your hopes — ^your passions or 
your prejudices. I have uttered noting- that 
I do not believe; have descended to no petti- 
fogging artifice — ^but have', throughout, en- 
deavored to maintain truth, the law's integrity, 
and my own professional honor. If you err, I 
shall feel guiltless. If my cUent fall, I shall 
still feel tbit, though others might have defen- 
ded him more ably, none could have done it 
more faithftiUy. And, whatever may result 
frcmi your verdict, to him or to others, now or 
hereafter, I shidl enjoy the comfort of the per- 
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suasion that I have honestly vindicstad bi 
rights, the wisdom of the law, and the inter* 
ests of my country. 

Upon you, then, gentlemen, rests the re- 
sponsibility of a just administration of the 
law in this great cause. And, whatever shall 
be your decision, let it be impartial, conscien- 
tious, and fearless. I am sure that none of 
yon can thirst for this man's blood, or could 
derive any pleasure fVomhis condemnation. 
And allow me to add that, in my opinion, 
neither your own consciences, nor enlightened 
public opinion, nor even the feelings and more 
dispassionate judgments of the now excited 
and persevering prosecutors can, in after 
times, approve tiie condemnation and sacrifice 
of this imfortunate prisoner. Tb hang him — 
tti^ mournful catastrophe being produced as, if 
it ensue, I believe it will have been chiefly 
produced, by the local influence, and extraor- 
dinary exertions of that opulent and multitu- 
dinous band of prosecutors-^willjin my hum- 
ble judgment, excite future remorse in their 
bosoms and reflect reproach on the prou^ and 
spotless State of Kentucky. 

I must do you the justice to avow, in perfect 
candor, that your prudent deportment, so fkt 
as I have hesffd or observed, during this trial, 
absolves you from any imputation of consciout" 
ly yielding to any such influences. But you 
know that unusual means of conviction -have 
been employed, and that general excitement 
and delusion have been producisd; and I know 
that they are contagious and difficult to escape 
or subdue. I trust that your verdict will be 
an honest one^and I hope that it will be im- 
partial and just. If it shall acquit the accused, 
I l^elieve tiutt it will tranquilise your bosoms, 
husl\ 'the tongue of complaint, and extract 
from the tooth of calumny all its poison. And 
: I cannot doubt that a verdict of *^Nu Guil^* 
I will be sustained by the law — approved on 
I earth — ^and ratified in Heaven. 
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During the winter of 1849, the Legislature of Kentucky so far mddi- 
fied the lavr of 1838 interdicting the importation of Slaves as to allow 
citizens of the State to import them for their own ase. Against that 
modification, operating as a virtual repeal of the law of 1883, Mr. 
Robertson, then a member from Fayette, mcuie the following speech. 

On his return home, solicited by persons of allparties and persuasions 
i|i his county, to becoitxe a candidate for the Convention called to re- 
model the State Constitution, he finally allowed himself to be announced 
blb a candidate, with every prospect of being elected by genral consent. 
But shortly afterwards, the agitation of the question of emancipation, 
became so all-absorbing as to induce most of the electors in Fayette to 
organize themselves into two belligerent parties — "emancipation'' and 

ULTRA ''pro-slavery" — EACH NOMINATINO AND PLEDGINO ITS MSBIBEES TO SUPPORT 
A COALrriON TICKET, COMPOSED OF ONE WhiG AND ONE DEMOCRAT — ^thc COUnty 

being entitled to two members in the Convention. Mr. R. could have 
been on either of the Tickets. But, unwilling either to countenance a 
premature and suicidal movement for emancipation, or to surrender his 
non-importation principles and co-operate with extreme and unreasona- 
ble PRo-SLAVERYiSM. hc Tcfused to sanction either coalition, and denounced 
both of them as unnecessary, unwise, and tending to licentious and de- 
structive results. 

A majority of the people of the couuty, thus committed, became exci- 
ted by the canvass to -an extraordinary and almost stultifying degree. 
Mr. R. was, consequently, not elected, but was beaten by a Democrat in 
the citadel of WmGOERY-^even though there can be scarcely a doubt 
that a large majority of the voters concurred with him in his Constitu- 
tional aims and principles. In addition to the following speech, 
other addresses made by him are also herein republished, to show the 
general character of those aims and principles, and his prediction of the 
consequences which would result to conservatism from such aghtations 
AND coalitions. And did not these consequences follow? 

During that stormy canvass so morbid were the feelings of some pro- 
slavery men, as to lead a few into the delusion that Mr. R. was inclined 
to abolitionism. And even ever since that election, the vague suspicion 
thus uttered, fortified «by the unexplained faot of his defeat by the Ticket 
that triumphed, has induced some few blockheads to msiNUATE that Mr. R. 
is tainted with some sort of anti-slavery disease. Let all he ever said, or 
wrote, or did, on the subject of slavery, test his principles — whether right 
or wrong. 
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Kentucky Ledislature, on ike hill to modify Me 

law of 1838, prohibiting the importation of 

Slaves. 

Mr. B. observed, fhat his present eoDditioii 
of denmged healtii and oppressed lungs would 
not allow him to hope that he shonld Im able, by 
anything he conld now say, to compensate the 
eonmiittee for its courtesy in adjourning orer 
to^hear him on this interesting occasion; but 
his position on the Judiciary committee, which 
reported against the bill under consideration, 



Speech of Mr, George lUbertson, of Fayette,' AMQmhl^d in campue martiue, or elsewhere 
the Honee of Representatives of the \ unsafe le^sUtors. Such assemblages would 

' ~ be so liable to the contagion of tumultuary 
passions, and so inconsiderate, irresponsible 
and head-long in legislation, as to allo# no ra- 
tional hope of consistency, nuMleration or con- 
serratism in their legislative acts. To insure 
the prevalence of reason over passion, in the 
enactment of laws, our constitutions have all 
wisely oiganized representative departments 
for legislation. By our own State Constitu- 
tion, &e people entitled to suft^e have the 
right to select the most enlightened, firm and 



and his^ perhaps peculiar, and certainly very patriotic representatives to make laws for the 
anxious feeling respecting its destiny, would | Commonwealth. Those representatives, not 



not leave him the choice of entire silence 
whilst its fate remidns uncertain. 

We are, this day, said he, legislating, not 
for ourselves only, but for our chfldren*-not 
for this generation merely, but for posterity — 
not for Kentucky alone, but possibly for our 
glorious Union. Hence, he must be allowed 
to say, that he was surprised and concerned to 
hear, as he had heard, from more than two 
members already, that, whatever might be 
their own opinions — even though, as might be 
inforred, they believed the passage of the bill 
would operate disastrously to ourselves, and 
to those who shall come after us for genera- 
tions to come — ^yet they feel boimd to vote for 
it, because they think that a majority of their 
more innnediate constituents are in fitvor of 
some such legislation. Sir, said he, I could 
neither thus feel nor thus act The opinions 
of the voters of Fayette, I neither know nor 
have sought to learn — I know my own oonvic- 
tions of duty to my oath, to my country, 
and to. my children — and that is enough for 
me. He felt, he said, responsible, not alone 
to the freemen of his county on diis subject, 
but responsible to his own conscience, to all 
Kentucky now and hereafter, and to the God 
of the Universe. The opinions of a migority 
of those who elected him could not absolve 
him from that more sacred and comprehensive 
responsibility. He hoped, and was disposed 
to believe, that those opinions harmonised 
with his own. But, however that might be, 
he could not, on such an occasion as this, re- 
cord, for the inspection of his countrymen and 
his posterity, as his opinion, that which was 
the direct opposite of his clear conviction of 
troth and of duty. The philos<H>hy of the 
great American principle of representative 
democrticy seems to be often misundentood 
and perverted. The hmss of th« people, hicm' 
«vw Tiftaoiif nd «ilii(ht«Md} ivoiild b^y wU^ 



too multitudinous for a proper sense of indi- 
vidual responsibility and grave and dispassion- 
ate deliberation, assemble in the Capitol for 
consulting together, obtaining correct inform- 
ation, reasoning witii one another, and finally 
agreeing, after suchintercommimication, coun- 
sel, and mutual enlighteltament, on such meas'^ 
ures as will, in their honest judgments, pro- 
mote the general welfare. There is no dan- 
ger that the popular sentiment, and even pasr 
sion, right or wrong, will not have sufficient 
influence; the only danger is, that it will have 
too mudi. If the local foaling, however 
ephemeral or unreasonable, should control the 
enlightened and dispassionate convictions of 
the representative, then the very same elements 
that incapacitate the mass of constituency for 
wholesome legislation, do virtually legislate 
in defiance of the judgments of the represen- 
tative body, and notwithstanding all tiie pre- 
cautions of our Constitution for preventing- 
any other enactment than such as may be the 
offi»pring of reason and deliberation. 

When any portion of the people send a proxy 
to consult and to reason, and to be reasoned 
with, concerning the common good, if that 
proxy be convinced, by facts and arguments 
elicited in legislative council, that his country's 
interest requires him to vote for or against any 
proposed measure, those who deputed him 
ought to acquiesce, because they sent him under 
the Constitution for that very purpose. In oi^ 
ganzing the principle of representation, the chief 
Object of the Constitution was to secrete, 
through the constituted organs, the popular 
sentiments, and thus recti^, and, as for as 
possible, erystalise thekidigeeted and too often 
turbid elemento of nnoounselled p<^u]ar de- 
cision. Why communicate to a member in tins' 
hall new foots— why address to his judgment 
or his patriotism amneits to aovdiiee 
Only tocMit wMtt optot thily if ht lo 
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eonvineed by these facts and aignments, he 
will YOte aeoording to that conviction. Bat, 
if he mnst not do this, all those facts and ar- 
gwnents are thrown away, and shonld have 
been addressed, not to him, a petiiiiedt statue, 
bnt to those who sent him. We shonld do 
here as we think the j would or ought to do, 
if they were here and heard all we have 
heard. 

Mr. Chairman, said Mr. B., on this floor, 
KJsntucky is my constituency— «nd my instruc- 
tors here, on such a subject as that now before 
us, are tiie opinions and interests of my whole 
State, the suggestions of, my own conscience, 
and the convictions of my own judgment. Under 
these guides, I have always acted in my legis- 
lative career; and though, while thus acting 
under all these sanctions, I have often given 
votes which I apprehended would, for a sea- 
son> be, unpopular, my course has, in every in- 
stance, been finally approved, and, so fSeur as I 
know, has never been rebuked. And, sir, 
when we are right, and have firmness proper- 
ly to maintain it, we need not fear that our 
constituents will long eondenm us. We un- 
derrate them when we suppose that they will . 
not, sooner or later, be right also. And if, 
on the eventi^l subject now before us, we act 
as our own matured judgments of our duty to 
bur whole country shall dictate, we will secure, 
not only the public approbation, but that 
which is even more grateful to the patriotic 
statesman, the approval ofour own consciences, 
now and forever. 

Hoping that every member would, under 
a proper sense of all his responsibilities, ex- 
press by his vote the conclusion of his own 
reason, he would, said Mr. B., proceed in as 
summary a form as he could, to address, to 
the understandings of the members present, 
some reasons to show why this bill ought not 
to pass; and, in attempting this task, he in- 
voked tiie careful attention and candid con- 
sideration of all present. 

The programme of his argument, said Mr. 
B., would be to ofier, in a condensed form, 
some reasons to show: Ist, That this bill, if 
enacted, would operate as a virtual, practical, 
total repeal of the non-importation law of 1833. 
2nd, That the act of 1833 was wise in its pur- 
pose, and has been beneficent in its results. 
3rd, That the present crisis is unpropitious for 
a repeal of the act of 1 833, or any essential 
modification of it; and moreover, any such 
movement now is pregnant with unprofitable 
^commotion, andwitii other consequences which 
mnst greatly iokpair, perhaps utterly destroy, 
the conservative influence now possessed by 
Kentucky in the Union— and the preservation 
of which influence, unimpaired, may by ne- 
cessary to save the p«aee and integrity of that 
Unicm; and 4th, That instead of relaxing the 
policy of ihe act of 1838, the interest of the 
Commonwealth and its prospective glory, re- 
^lulre that non-importation of slaves ^oold 
bt miidA fimdiBMBtal and iaYiolabIe> by 



being imbedded in the Conititntio& with a 
sanction which would secure it fiom evasicm. 

Negro slavery was introduced into South 
America for the benevolent purpose of rescu- 
ing, fit>m oppressive eervitode and ffaud exter- 
mination, the more effetninate Indian abor- 
igines. Foreign cupidity and regal power 
&8t imported it into the Anglo-American 
Colonies, and fastened it on Virginia against 
her will. In her declaration of Independence, 
in 1776, she chaiged the King of England 
with cruel injustice in nullifying, by Boyal 
vetoes, her colonial enactments interdicting 
the importation of negroes; and, in 1778, she 
enacted a statute pxoMbitii^ further importa- 
tion "by sea or by land," except by immigrants 
from otiier confederate States, and made the 
interdict efi^ectual, not by denouncing high 
pecuniary penalties merely, but by also pro- 
viding that any slave, illegally imported, 
should be ipso facto free. Under the auspices 
of that conservative law, Kentucky was bom 
and grew to manhood; and, untU after the 
adoption of her first Constitution, not even a 
citizen could lawfully bring within her borders 
a slave bought beyond them. By alegislative 
act of 1794, the Virginia act of 1778 was re- 
laxed so as to legalue importations of slaves 
from other States, by citizens of Kentucky for 
their own use; and, with some slight modifi- 
cations, the act of 1794 was re-enacted in 
1815, and continued in operation until it was 
supplanted by the more comprehensive enact- 
ment of 1833, which revived tiie prohibitions of 
the act of 1778, but unfortunately left them 
without any other than a pecuniary sanction, 
which is not easily enforced, and therefore has 
had but Uttie influence on the mercenary and 
unscrupulous. 

Thus it may be clearly perceived, that the 
characteristic difference between the act of 
1815, and that of 1833, is just this, and only 
this — that the former pesmitted citizens of 
Kentucky to buy and import slaves for their 
own use, and the latter forbids all such pur- 
chase and importation; and it will be seeot^ 
also, that these acts are as different in purpose 
and eflect, as they are in the extent of tiieir 
application; for whilst the act of 1815 contem- 
plated an increase of slaves by accession from 
abroad — and the effect of it was a great aug- 
mentation from that source — ^the act of 1833 
intended to prevent any such accession, and, 
as far as it has operated, has had that salutary 
effect. Then, as these enactments are thus 
radically contradistinguished, all who approve 
the act of 1533, must approve it for those 
features which distinguish it from the act of 
181 5, and which constitute and identify it as 
"the act of 1833." For this reason the act of 
1838 repealed that of 1815; and, for the same 
reason, the restoration of tiie act of 1815 will 
repeal that of 1833. For all characteristic 
purposes of identic, the bill under oonsider- 
ation, and the act of 1815, are the same. 
The bill, if it (hall become * Uw, iriUi tiien- 
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reatoring ihat of 1794 ai/d 1815. 

Bttt^ad Che a'ct of 1833 heen the Onl^ law 
erpr enacted for prohibiting the importatioxt ^f 
ila^esi the hill wo^ld <^^erate as a-Tktttal and 
practical repeal of. It. ^ Qtire^tdcted right 
in all persons to hrin^ to, and 9elf in Konfiic^75- 
fbreigii sIktbs^ would not increase the number 
'tif alayet heria beyond the domestfo demand^ 
the aapply would rarelyj if ever^ exceed" the 
demand. Slares vould pot be imported for 
iale in Kentucky, unless'' persond here would 
buy them for us^. And it is npt material 
Whether the oitizeu buy hero from a trader;, 
or wbeihtr ^e go, f^ em{>Ioys another to f|o to. 
'some other State and buy and import ^ his 
owu use; as long as ha wants sxt additionj^) 
slaref M^ the means conretiiently tq buy, and 
4^- purcliasft out of Kentnck'y, for a less price 
'than in it, he will import directly or indireetlj. 

It is equally evident thalt, when citizens 
either watft no n^oiiB slares, or hate not the 
means to purchase idore, or c»u hay eheaper 
ll^l^ than elsewhere, ^laVeswlll not hi^ import 
ed for sale in Kepfueky. Besides apifictioal 
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acquaintance wi^ J;ha ways of »w^*f^ j^^tifiedand disting^hed it as "T^Ea!^ 
men, ami with the history of importations «af r.xf.a^. 5" * „ J,^ ^a^^^!Z, AtT*frJl 



slaves, w^U leare but little, if apy, doubt tha^ 
hy Yairious dcTioes, the prohibition of infporta- 
tion for con^nerce eo n^ine will be evaded &n^ 
tluu Slaves, some howor othei^ will be imported 
as long as profit <!aii h'p miade by Ae ix^porta*- 
yon; and no mere penal eanotiou; as klBtp^ 
'^proves, will check the ti^r , 

' This, 9aid he, is not only probable a^pv^rly 
imt is demonstrated by &e praetical nullity of 
the acta of 1 ^ 94 -and 19 1 & ^Il^ese enactments 
^id not curtail importations of .sla^s., This is 
ptoved'by the ratio of increasd diiring thQ ex- 
istence of these statutes. And thi& uuerdng 
expeilenee ofthe pasb^prompted the enactment 
of 1333. Then, as tho aet of 1815 did not 
eurtail importations for merchondise^.can, 
we go back^to tkat,^(> anU, vri^ a gtave 
countenance, say we- have m^t Repeated the' 
act of 1333, virtual^i practieally, Cbfi^y? No^ 
•must be the tmswer o^ every bandid. and nr- 
^ tionalman. ■ Then let no hiembor repeat th%t 
' he is for this bill for the pnrpoi^ of upholding 
the law of 183d — let none such say that he it 
A friend of thf^ aou By<be hiH he supports 
he knocks it in the head. Ope thing, at .Ica«t> 
cannot be disj^sed, and 4hat is^ that evlsrf 
jpjro-slavery member, and eveiy one %ho d<i* 
sires an inerease of slavev in Mi^ttfcky is an 
advocate of this bil^ and tfaat^ every mimber 
whodoes not desinra the j»erpethaUon of.slaveiyj 
or "^ho is opposed to the augmentatlo^n of the 
number of slaves and a deterforatipxi of their 
quality is in favor of the O^t of 183^, and 
against the hiu. 

' The act of 1815, hs well as that of 1794, 
Was fnbttantially ihe CamS' at the bill no:w 
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finder considonitloi^' • }Baeh of thoie ttaftoUg 
interdicted iha, importation of slaves aa nee- 



ee)i^6f thiS'dmte. JBnt nnder.«ea^ of them^ 
slates continued to be. imported for all pnrpo* 
ee<, withotit <By'Qrael3Cal restnnn^^nd, be* 
fore 1633. this Oonfmonwealth Jiad become n 
stMrettarket, and seetmed to he m dapger, jngt 
of contatninatibn merely' bu^ of hotT^datioii 
by gup^rfiuouf aod "viciohs slaves. Wages 
^ere redi|ced«'~niechaifies were discouraged 
and manyexpatPurte(|-^agricuUui« wa| de^xt* 
ing in- quality and prodiictiven^^s^^^eommerca 
i^as becomihg loss and le^s^ ^srofitablo, in,0Qns«^ 
qnence of the reduced net value of domestie 
products, and disadvantageous exchanges^ of 
exports fox the, refuse slaves Of -iho South in- 
steik^' crj[ tnoney^-and the gloomy pA>8pect 
ahead w&k that of piTpgreasiye ^teriorition 
and theliepetcBS proilongation and aggravation 
of Kenti^cky slaversr^ wi&o^t a rational', hQ9« 
of rescue' or ameliotation otherwise than by, a 
radical change in the n<)9-impoitationi lawtHf 
1815* This change was eifected by the aot of 
1833,whieh extendjed the prohibition to im* 
p^riations by our own citizcms for 'their own 
tisei ' This^ 3vae -the only ^haracteiisiie foa^a)la 



O^ 1833." All who ndrocated Or approved 
that enactment were, of course, ' opposed to. 
that of 1815, which it repealed. And now^ 
therefore, no person can be friendl^to ihe aet 
of IS88, who desirer to supplant it by that of 
1815, ot (which is„ in e^ftct, the same thhig,) 
t<^ abrogate its conservative interdict against 
die ijnpOrtntionHOf slaves, "for uAe"— ^and it is 
cotkseqnently indisimtable, that a substitution 
of the policy 'of 1 8 1 5, for that of 1833, is are* 
peal of *^he a/ct of 183^.^' , ' 

M6reoveir, -said lit. B., >tbe statistics ol 
slavery, In itentucky from 182() tp 1840, w^nM 
alone bejsufficidht for maintaining the foregoing 
conelnsion. - 'JHhinif show that, from IS^O to 
1^30, tlM) ftlave population of tiUo State had 
increased' about 40:000 — and thkt, froB» lOao 
10. 1840, the increase' iM only abont 1 ',400^ 
hnd as thie ^ast -period .indiidea .two years \^* 
fore* the enaeimeht of 1SS3; during whtdrtimt 
the ^ncflrease maQT be fairly asstuned, acoor4iog 
to the rM;io before 'l'8dd, to have b«en at least 
8,000, eonke<{aentfy the number of slaves in 
Eetftueky lirast havj0.been redueed 'inore l!hm 
6,000 from 1833. to 4B40.' These historle 
facts prote that Ihe tendency of the policy of 
l8t^ now -sought to be^revired, is to great 
progresaive ajugqientation, and that ^f the act 
of 1833 <whe^ tipheld) X6 a gradual. dhtMnu- 
tipn. Menee, Again, this bill, if passed, will 
opciuto as a vixtdal rotpetfl of theaet of lft88-»- 
bepauae it ^ill deltroy its effect aad invert its 
poU<;y. A«direct repeal would be more ma^- 
mmimous. . .Then, let npt any one, who pro* 
fesses to Be in favor Of the act of ld33, aknlk 
bt^ind such an antbu^6ade ar an ostetMlMd 
/nodilleiifioai which is a feQi^ioiMloB of 1^ 
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;th»t Ml for tbti^ 

ef ItW. ■ V 

. A oottsidertlioii^of jthe ttotof 1833 ibTpIrofr 
twn qiMitloiif«^lt» oooflititution^ity mkL its 
pfUef. He wa» turpris^d that th6,CQxistit«« 
tioiuJ anihoiity to enact v^d enforce k. had 
iMwn denied in tbia debate. The (Snpre)ne 
Coort of the State had^ven a ^teeiit to further 
flgitatSoii df that- objeotioii,' and both poblie 
•mtinient and the concnrxent opinions of the 
ffiUghteiied jai^8t» h^ ratified and cooflrmed 
the nnaai^oni dpinions of the Judioiaiy. He. 
weald liot, ther«Sfore^ he said; elaborate a^ ac- 
gfimeAt on f^ question of power; hot it.might 
not be improper to make' some passing sngges- 
Hone upon i^ The Legislature has all legia- 
latiTe power which ie not prohibited either hy 
llHiHa^onal o;r^e Stete Coatiatution. The 
mdj prension of the Constitution of the 
Utted Statei which could afifect the authori* 
If of the S|ate ^ inderdict the importadp^ of 
itoree wi^n her limits is that w^idi delegates 
id. CoQgresa the power t» regelate commerce 
slnoBg the States. But slavery is, bj that 
TerjrOonijkitiUion, made & basia of re^^re^Cnta- 
lioaaod tazatioI^ aii^d is». therefore ^funde- 
nwntm element of State power. Can such a 
Stale ri^t be the subject of control by Con- 
ffUtH ' Is it an afi^r of commerqe? Does it 
ooUe within the scope of commercial .regula- 
tion Jby the General Ootemment? 'An affix^- 
atiTe ehiiwer would concede to. Congress pow- 
ear* to change the relatire political strength of 
tBe S^tas — a power whidt cannot e!!3cist con- 
iibetntSy tfith the eonstitutional co-e^ality 
•ad proper htdependeneeof the< States of the 
ITnion. Moreover, slaTezv^ in the States in 
Which' it is legalized by the .loci^l.Iaw «nd 
^ therefpre recognised and protected by the 
Federal Constitu^U) is a domestip insfithtion 
-««iidt which is as much under the exolUiiye 
oontcol dr State sorereigntyas marriage or the 
legal rights «nd obligations of paternity. The 
celationf of master andKsUTear^ as purely local 
ten ae t^osa of mfMter ^ad servant^, husband 
ind'wifeb parent and child^ or guardian and 
wwdy IE Congress, under the power to regu- 
liiB commerce among iJie States, could prevent 
gJBntnliifcy from itopptog the importation, or 
Imnigralion of slaves, it might, by the exer- 
eiee of thatpo^er fSj^ sUnres as mere propeiv; 
X$i iSMtin slareiy on tl^ people of the j9tate 
piif p e tna lly atod eveh against their neiiL .Thi& 
lM>iild be.monscrons enough* But'the power 
tddo thie invoives the .power to*pr9ven% the 
aon-^atehQlding States ftom continuing so^ by 
denying to them the right to pi^hibii the in- 
Ivodneftton and enjoymentof slaves within their 
limits ^ ariicles of pvoperQr subject to oom^ 
aerciaT power. ' No patriot, regardjful of jns- 
tfee, or liberty-^-of sobial xirder, or of State 
nghts, oonld hesitate to.'deaounce such an as- 
■mnptiQit as absnrd and ndiculous. Moreover, 
if the act of 1889 be unconstitutiQnfLl so far as 
it fcrbida importation for use, it mn]|il>e eveii 
cletci]r TsAd ii^ tonfliet wi^ tbp com^ 



mereiiU power ef Corigreae. »o far - al»o ae it 
proMbits-inQxyrtation ror salet And ^e eo^- 
sequeitce Would' be, that the bill now nrg«| 
does not go half for enough, and that the jusfes 
of 1794 and 1815 were nullities. 

Nor is the 6ct of 1838 a' violiitlon of the 
Constitution 9C the State. The Legisla- 
ture of Kentucky, as already stated, hae 
all legislative power thai is not prohi'bited by 
^the Cop^tTtution of Kentucky or by that of the 
United States. To inhibit the importation of 
craves is a legislative act; and the authority 
therefore to pass such an act needs not to be 
delegated4)y the Constitution^t exists unless 
it is prohibited by that supreme organic law. 
There is no such prohibition nor any rational 
pi^tence for presuming , its existence. • Then 
the power, exists. 

The vindication of the pbUcjr of, the act of 
1833 .did not seem ta Mr. R. to be more diffi* 
cult tHan that of its constitutionality. The 
objects of the enactment were twofold — Ist^ 
Some improvement in the quality and some 
^melioratidn in the condition of our sZavea-^ 
2nd, The salvation of ourselves and our pos- 
terity fVom the curse of inevitable and perpet- 
ual slflvery, ^ drawing a ianciory cordon 
around theXlommonwealth while in a salvable 
state, and thereby preventing such an augmen*^ 
tation, as well as deterioratiion, of slaves ae 
might not only aggravate.but injuriously pro-* 
long the slavery of the black race against the 
interest and Cycn the Wishes of the white. In 
other wordST-the second and chie^ object of 
the act of 1833, livBs to se'ctcre th^ power to 
abolish 'slavery ' if pul^Hc sentiment should 
ever be prepared for proclaiming liberty to the 
oaptive. ' 

' Oti the subject of Africa^' slavery' in the 
North Aniferican States^ Mr. H. had, he said, 
always endeavored to look with the eye of con-*^ 
Siderate philanthropy and practical statesman^ 
ship, fie would rejoice to see all men, of 
every color and clime, equal in privileges and 
endowments, and well qualified for the peac«- 
ftL^ eujOYmentr of civil, social, and reHgions 
liberty' and Hght. But a wise and inscrutable 
Providexrce had otherwise ordainded; and no 
art or policy of man can change the purpose' of 
God. Wh^nerer the black and wbtte races of 
oar species Art thi^own together in the same 
community it had long %een his opinion' that 
r| is betteV f6r bbth that the inferior should^ 
in estate of subordination to ft at which, under 
all ^ircumstftncejB, is the superibi^. The two i^ea 
&re immiscible. Amalgamation Would be de* 
teriotating to th% white tucci ilnd, in hie jude- 
ment, inconaistett with the laws of social wel- 
fiEtrcand the dignity aAd progress of the more 
Improved portion of mamnnd. Th6 two in- 
coi^gruous races cannot live together on tetlna 
of social <A citil equality. 'And fMdooi^ 
without power or privilege, is the worst form 
of 'slavery in disguise. So population can b^ 
more wretched or pestilent jthan a degaded> 
cLiflfcMtflhut^ c^t. . A incll r«fgali|tedaUv9]r 
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'is fitr Better for Uie secxtfitj of fhe white race 
lind the happiness and safipty of the black. ^ * 
His conscience, cootinued Mr. JL. , had nerer, 
'therefore, Been distiirbed bj anj cpiorbid senti- 
uentAlism on the subject of slarerjr asit exists 
in Kentucky. And he could not feel that it is 
either ixopipus or irrational to presjune that the 
enslavement in Anjierica of the superstitions 
and ferocious Africans was approved by Omni 



theelemeiits are ehttged iirith re^thmwixu 
Bui ik0 lightning and the whirlwind pvaVf « 
morbid atmonphere and drive away'peeUHmea. 
In like manner moral agents,' ffrievons Sa ihtii 
immediate operation 6n -special dbjeoty, may 
finally result in aggregate blessings. And 
who can venture to presume that negiV) slav^ 
in Ameriea may not have been sanctioned by 
Heaven as the most fitting means for effecting 



'Science for the ultimate ^redemption ^ regepera- 1 the providential end of saving and ennobling 
tion, and exaltation of that degraded and once tiie doomed African race? The average coll* 



hopeless race. He belieYed that it would, at 
no distant d|iy, eventuate in the aggregate 
welfare of mankind, and especially in §ie civ- 
ilisation, liberty and restoration to their native 
land of the captive' Afiricatis. In tile dispen- 
* tations of Providence, immediate evil is oftetn 
tiid instrument of ultimate good. The Egyp- 
tian bondage and 8elf-sa<Hiflcing pilgrimageof 
the devoted Jews if^re designed forae whole^ 
lome reformation of that distinguished people; 
the bloody overthrow of tlie Canaiinites teas 
the precursor of the enjoyment of the^pi^mised 
land by the depositories of the oraeles of the 
true and only God; the tenijble havoc ^nd flitat 
aobjugation of tiie Gauls and Britons by the 
Eoman Eagle^ injftised into, the Celtic race, 
then in astate of semi-barbarisip, tiie elements 
of civilizatiovi and the principles of Christian- 
.ity; th& subjugation of the. imperial Romans 
' and the desolation of the^r Hbox and voluptuoos 
Qountry by ihe Vandalism of the. North, en- 
grafUd on a declining stock the vital germ. of 
that enduring liberty so gloriously illustrated 
by the Anglo- Saxon race; the sanguinary 
persecutions of the Puritans, and their conse- 
quent exile to the ^Ids of America, planted 
in this congenial land the seeds of civil and 
jreligioiia liberty; and these seminal principlas, 
dropped; as from the elotfds^ in a country re- 
served until the fullness of time ibr the hope- 
ful development and glorious illustration of 
moral timth and power among men> eve^ now 
havagrown.to maturity and promise to fructify 
the world; and, to prepare this theatre for the 
accomplishment of the greatest ultimate good, 
the uncivilized aborigines were driven ^vom 
iheit eouncU fiifes and the graves of their 
Ikthers, and now, almost exterminate, Ww&der 
in the far West, homeless, hopeless, and forlorn. 



dition of the wretched barbarians captured ia 
Africa either by their own countrymen oar by 
the- kidnapping whites and brought in chaiM 
to America as slaves^ may noth^ve beenmpde 
more miserable by any form of slavery ta 
which tiiey h4ve been subjected 9s a coUeetiva 
class; axtd that of their descendats bsi'ViMi 
improved by their progressive aasimiUidoB' to 
the free and dirlatianized whiter iHtfli. whom 
it has been thetr fortune te be slssocistid. 
Already hosts of tiie eons and daughteri ef 
African ca'bnibils, redeemed and regenerated 
4i»y the genius of America, are, through tba 
'benevolent process of colonization is tiiiir 
iath^latid, hopefully conttibutlQg, by ^ei^es* 
ample, to rescue their color from degradatSoBy 
and, b;^ their influence and" iostmctioni to oh 
lighten and cifilize long losi A^ca. 

> As earlj aa the year X$SO, only about twelve 
years' after the advent of the white man to 
Jamestown, in Virginia, i^ Britbh 4hip im- 
ported, intathat infant colony ctf forlorn oaoli- 
elors, a cargo of unmarried wEit^women, and 
a Dutch vessel landed at fhe same place a few 
negroes. The women became wires and nio- 
th^ ; and thus thoufl^ poor and obscure t& 
t^ couptry of their birth, they became the 
Ibnndera of Hkis renowned Commonwealth of 
freemen, which herself has been blessed it 
the mother of Republi6s, and haa won tho 
honored title ot^'mafftta n^er vihtm.'^ But Iho 
negroes were doomed to abject and kopeloM 
^isvery in a foreign climate and strange land- 
Tet it mAj be that each of theee diflbrcntfy 
freighted ahips- iris the tinknotm hazbincer 
of idture blessings— oner to the white raee, \f 
giving anchorajTO io'the drifting raloDyand 
promoting its nee population— and the other 
to th« buKsk- rhce by &eir ultimats impi 



. TlwM, nii he, »« but » hv of the inlfadte |°*^!?i5"^»r^SS^J^'lf iSS? 

tmunoj^ troth ai»t mstranentaEtiM, won« y,, ^^y„ ^^^^ introdoetlQn Md prdoagwl 
•Bd gnejotu to hMMB tmioh,- are often en- exietence WDong m. Mid Mr. R., WMtAAim, 

m its cov&tenu and ulterior reokilta, it may, at 
ene element^ ^ the oombined asranciea in the 
world's onward affairs, be finaDy productiTO 
of more of aggregate good than evil in human 
destiny. And although, in itself, considered 
either abstractly or m its immediate aiid 
personal conaoqnences> it i^ an enormoui evil, 
yet he had never doubted that it is mare hM> 
All 4,0 the tnaster than to the daro-^to tko 
white than to the black raoo. Ho wif not il 



pIogFOd for consnmmating the most benificent 
enda-i^U things working together for the «tl- 
timate good of mank^d and glory of the Bnler 
of the Universe. # . ^ - 

There is a strikinj^ analogy^ in this respect, 
between the phenomena of the moral and those 
of the physical universe. The fijre from Heav- 
en in the Hghtning^s £ash strikes down the 
^ young and the old, ihe beautifut and the strong^ 
tiie patriot and the sa^ and the people 



mourn; the relentless tempest of the skiet tiho i»nHdavery party— far, fvf fu inm, ft. 
laavot deioUtion iaiti nottafW cimek$ a&aiHo M norer ooQaidrnd iavmf te ll|iir» 
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|ilMiiii|f. He2imdalwa^s£el(itai ftenneto 
tbe white race* ,But^ as it exists in Kentuckji 
it is not now within the. compass of human 
wiad^AOf philanthrophy, and power all com- 
.bined, to adopt any system of compnlsiTe 
liberation which will be practicable, justi safe, 
and Btire. Immediate emancipation would be 



madness.; and, in his opinioc, an^ organised of WASHnroTOK, Jefferstmy and ModiMon, in' 






1833« and of all ikoie also who ao peiseTer- 
ingly siistaiaed it ever since the enaetment of 
it. And^ sir^ said h,e, this was no new policy. 
It was but the echo of the pentlments of 
pur * beloTed fathers from the first col- 
onisation of Virs^inia to the year 1794, and 
was but* a reviTafef the conservatiTe policy 



effort to initiate now, a prospectire scheme, 
would be premature, unwise, and self-desthic- 
tiye. For himself, he could neyer consider 
anr system wise, howerer practioable, unless 
it 18 accompanied by some effectual and bene- 
Tolent plan of deportation. He Would never 
consent that the incubas of a large mass of 
free and degraded blacks should be thrown 
en the bosom of his posterity. Such an evil 
woald be more intolerable than perpetual 
■laTtry, bad as that mieht be. And, there 

• bang now about 200,000 slavesD in Kentucky^ 
^e Conld conceiTe no proper and effectual pro- 
vision for deporting f 11 the persons who W6uld 

. become free under the operation of any sys- 
tem of gradual emancipation which hp had 
ever heard or seen sugffested. But if, as many 
beliere, tbe physical aaaptations an4 products 
of Kentucky would aotj of themselves, pro- 
long the existence of slavery while i% shidi ex- 
ist elsewhere^ ultimate rescue, in some just 
and peaceful mode and .in the proper time, is 
neither hopeless nor improbable. Preparatory 
to 'the consummation of any such purpose^ 
non-importation of slaves would be indispens- 

' able. To wear out slavery its natural «oufse 
must not be obstructed by successive increase 
from extraneous causes. If let alone the pro- 
blem of Kentucky slavery will soon be solved, 
and the period is near whe^ the diCwn of uni- 

'. venal freedom will cheer the heart, or the 
eload ci inevitable slavex^ will blast the hope 
of philanthrophy; Undisturbed by aeces- 

,siona frdm abroad, slavery here, if not in ite 
eongmial' element, will soon decline to a^ con- 
dition in which ij» extinction may be accom- 
plished without hazard. But if Kentucky be 

. aa eongenial as her Southern sisters to slavery, 
it'Will exist here as long as it shall continue 
there, and no lenslative policjr for hastening;' 

1 its natural deatn would oe wise or effectual! 
In this view the pto-slaveiy and the emanci- 

- pation parties should unite with the great 
conseryative party in closing the door to the 
further importation of slaves, and all try the 
experiment of Inherent and natural causes 
oil its existence and yalue. If the pro^slavery 
parly be right, the experiment will secure a 
sufficient number of slaves an4 certainly im- 
proye their quality and value. If tiie eman- 
cipation party be right, this policy will effect 
their object as soon as Any tnev contemplate, 
and much more certainly ana beneficially. 

^ Oonsequently, added Mr. R., the conservative 
party, of wnich he was one, must be on the 
ttioet .eligible platform; and, therefare, all 
parties -ought to co-operate in making the 
peliey of tEe act ef 1833 fundamental, self- 
matauing, and inviolate. 

' Such was the yiew and such was tbachief 

Vgfm «f thflM who fsacted Ibestatottof 



1778, but with a less effectual sanction for up* 
holding it. Had the law of 1778 been per- 
mitted to remain unnioaified until 1799, when 
the present Constitution of Ktotocky Vas 
,adopte4, he thou^t it not improbable that^ on 
this day, Kentudcy* would have becm blessed 
with more than a million of " the free" and 
''the braVe," without one solitary sUve. 
WheUier a similar result would soon or ever 
be produced by now making the j^Qhibitian 
and the sanction of the act of 1 179, ftmda* 
mental> iff a problem which time alone csn 
solve. But without further illustration, ae. 
submitted these considerations, as sufficient 
to prove the wisdom of the act 1833. And» 
continued he, so Ux as that *^t has been pei> 
mitted to operate, the beneficence of its ope- 
ration should not be doubted. During uia 
first seven years of its existence, though it 
was often evaded, not only was the num- 
ber considerably reduced and value improved, 
but home prdductien was more profitaole, .do- 
mestic commerde more productive, slsVe prs- 
perty more secure and less vexatious, ana the 
aggregate wealth of the Commonwealth wss 
augmented from $1S6,60I,004 to nearly double 
that amount. • This wonderful augmentation* 
is proved by the Auditor's books, which show 
that, in 1833, the total yalue of taxable pin- 
perty was $126,601,004, and that in 1S«), it 
was $27t,*250,027, which, deducting the in- 
crease nnder the equalization law of 1837, 
would leave about $^,000,000 «a the value 
of taxable property in 1840^ instead of $136- 
601,004, the entire value of it in 1833. Al- 
though the act of 1833 was doubtless not the 
only cause that had agency in the production 
of this sudden afflueuoe of wealth, yet un- 
doubtedly it was the chief and most efficient 
agent It inspired a nei^ confidence and hopt 
— it stimulated and Improved agriculture— it 
increased the net value of products—- it raised 
the price of wagfes, eneoura^ng manufactur- 
ing and mechanical productv>n, and greatly 
augmented the income from our domestic com- 
merce by returning money instead of negn>eh' 
for our exports. Moreover it enhanced the 
vslue of our slaves to ait aggregltte prlbably 
exceeding that of a greater number increased 
by inferior and supeinuous accessions from the 
South, and fdded to the capital of the State 
hundreds of thousand of dollars annually I7 
the more profitable sales of slaves for expoct- 
ation-'-sey^ral counties having obtainea, in 
this way, at least •50,000 eapn fvefr year, 
which was much more than they would navtf 
received had the number of slaves been in- 
creased instead of being diminished and the 
^^aality made worse instead of better. 

But, since the year 1840, Um number of 
sliTM Jim be^ gndnally iiwNMiiig at tiM 
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nU of fronr bn# to fbur pw ceiftt, annaaUj ; I jeopard ourl>eace and ttat of the tJnwrn? Eeo* 
and now the totality ia about 193,000. Thia j tucky needs no mttre slavea^she im more «ow 
progWMion iteelf, and more especially the ' than she wants; and is, every day, exporting, 
oecillation in the ratio of it, demonstrau that i If 50,000 wore shoidd be imported^ the aggne- 
it has resulted from impertatiSs, sometimes gate value of all the ajayes in the State would 
tpaless and sometimeatoa greater extent, in °^^ exceed that of the present number, ana 
violation of the act of 1833. And the Audit* ^^ quality of the entire mliss would be cer- 
or'a report shows also,. that, during that pe- tainly degraded. WeUld n9^ thi* impolitic 
riod of eight years, tha weilth of the State reduction in price a^id quality be gratuitously 
has been increased only $597,689^althoDgh najust to the present owners of slaves in Ken- 
daring the period of only seven years imme- tucky?' Not even individual purchasers of 
diately succeeding the aci '38, and when its foreign slaves would be benefitted. As negro 
previsions were but slightly violated, the in- 1 t>uy»ra purchase here extensively for export to 
crease was kbout $11^000,000.' That report the South, the preeumption is that they cati- 
alao shows that, within the last eight years, not buy slaves of equal quality cheaper else- 
the slaves in Christian, a border county re- where. But, if. thev could, a rep^ of the 
presented by the author of the bill under con- act of '33 would, in less than one year, eauri- 
^ideration, had increased ftom about S,0Q0 to is© the prices. Even now a citizen of Ke^^ 



about 7,000 ; an increase which must havere- 
•ulted chiefly frdm illegal importaitiojis. ^hede 
brief, but undeniable, statistics prove the ben- 
eficial (Operation of the act of '3o wiien It was 
reasonably observed,, and equally prove the 
Injurious effects of any material evasion or re- 
laxation of its sanctions. 

But (said Mr. R.,) thopolicy of '33 has had 
also a Mlutaty influence on the political posi- 
tion of Kentucky. Since that enactment and 
.by her continued adherence to it, she has ab- 
atained from any indication of party sympa- 
thy with either the abolitioaism or wihnot 
provisoism of the North, or the ultra pro- 
slaveryism of the South. She has prudently 
maintained an independent ground of patrr- 
otic neutrality between these ani^odal parties 
6f sectional antagonism, threatening, by their 
^ot temper and reckless collision, the peace 
■and integrity of the Union. While manifest- 
ing a determination to maintain her existing 
institutions against all foreign influence, ^he 
has, at the same time, evinced a repugnance to 
any act that might tend to increase the embar- 
rassmentB of her slavery cosdition,-or prolong 
its endurance beyond the period of its natursd 
Ufe, dependinjg alone on the operation of in- 
ternal and natural causes. To this neither 
the North nor the South ever excepts, or 
CbUld reasonably except ;, and thereiere eadi 
action has cordially end)raced Kentucky as 
an impartial member of a discordant sister- 
hood. Hence she alone may exerciN a suc- 
ceasfiil umpirage— she alone may still the 
fearful agitation of the free-soil question; a^, 
thus embedded aa an Itshmus between two 
boisterous and ttkrbid oceans, she can, if she 
stand firm, save the Union as she has hitherto 
saved it, and as her pre&ent position wiU en- 
able her still to save it. But let her, at this 
critical juncture of our National Uuion, make 
a direct movement either for decided emaaci- 
patioD or for the perpetuation of slayery, axid 
then her " occupation's gone" — ^then snc will 
be no lon|^ a presiding arbitress, but a com- 
mon partixan. 

And now, Mr. Chainnan, (continued Mr. 
B.) why this new-bom and burning ceai to 
rapeal a wise and beniflcent enactment ihat 
haa aurvind the ordeal of 15 years* severe 



tucky may buy here for his own use better • 
slaves, at the same price, and With lesaha^vd 
and trouble than in Virginia or ^ South. In 
his county of Fayette, (said Mr.K.) witJb o-bHj 
about 2,500 votens, there are nearly ll,OCio 
slaves — considerably more tban.are useful or 
I desiredi Only three States in the Union have' 
more slaves than Kentucky. And not only 
has Co9gi'ess prohibited fot^^gu imporiatiou 
of slaves and denounced, the slave trade as 
piracy, but Virginia, Maryland, SouA Car- 
olina, and Mississippi, as well as Kentucky, 
have long since foroidden the importa£ion of ^ 
slaveis from any other State. It ia evident 
l^erei^ore that tbe interests of Kentucky do 
hot require the importation, of more slavey 
but forbid it. The passage of this bill would 
reduce thcTalue of the slaves now here-^di- 
mjnish the' value of slave labor— reduce 
wages-^-injuxe the useful class of free ' me- 
chanics — agitate the people and perhaps con- 
vulse the State'— ana, by suddenly changinif 
her commanding position of neutrality at the- 
most critical and unpiopitious crisis in botb 
domestic and. national affairs, might impair ^ 
the just itifluence of the Commonwealthy and 
je<q[>ard her own jpeace, the aecurity ef the 
South, and the integrity of the Union. Th# 
passage of this bill is therefore forbiddes alae 
oy respect for the wisdom ci our prodeeeasera » 
respect for a venerable policy, and prudent re- 
gard for harmony, peace and security, hei\s 
and else^he^e, now and hearafter. 

It has be^n said here (said Mr ti.,) that the 
act of 1833 was an emaiicipation' moveooent I 
If this be true, a majority <>f ^e freenoen of 
Kentuckr and of their representatives wer* 
then an|a have ever since been emancipation- 
ists. Tet one of the chi^f aathors of the act ^ 
of 1833 by his vote and otherwise^ is the 
owner of 300 slaves, and pro-slavery almost 
to fanaticisqi* He supported that law doubt- 
less for the purpose of^increaEfing the value of 
lus slaves and improving tl^eir quality. There 
are» Mr. Chairman, continued Mr. R., three 
partial^ in Kentuckj ^ reference to alavery-^ 
one consisting of persona who consider slavezy' 
a blessing to Die white race, and j^^eetly con- 
sistent with morality and i«ligio4— aoether 
compowd of periijna who look to alavezy m 
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I3i« adaption, at once, of aome ajratem of 
eo^nomaticai, Inatantan^oua of pi'oBpactite^ 
and a ukird composed of persocs wno, occu- 
l^fing intermediaU ground, deprecate negro 
ilayerj aa an evil especially to tne white pop- 
ulation, bat, b^ieying that, in the eziating 
• tonditron of it in Kentucky, any proviaion 
nvw for emancipatioQ would oe premature, im- 
practicable and ultimately aui/jldal, are jei 
opposed toanj act that will increase UiediM- 
eulties obstmctii^g t^e work or retarding ike 
time of eradication, and prefer to await time's 
derelopmentB without disturbance b^ foreign 
importation. Of these three classes, he thoufipat 
the first the* smallest in number, and the. Sist 
much die larg^t. ' Of this major dass were 
a large majontj of those who adopted and 
haye continued to sustain the act of 1833. 
The wise and patriotic men who enacted that 
law looked baeltward on the history of slayery 
and forward to the probable consequences with 
which, without leeislatiye guardianship, it 
was pregnant— to me waste of lands, reduc- 
tion of profits, insecurity cf property, and to 
demoralisation, de|^neracy, and possible in- 
anrrection— ther knew that the acts of 1794 
and 1815, repealing that of 1778, had not, at 
all, repressed the importations of alayea for 
mseor tor sale— considering the latitude* soil, 
and products of Kentucky, they hoped that 
p^erpetual slayer^ was not her ineyitable des- 
tiny—and, desinng not to leaye their posterity 
oyerwhelmed by such a 8tat« of slayery as to 
be unable to do in respect to it (what they, 
might prefer— the^ resolyed to soothe and 
bandage the morbid tumor of negro slayery 
in Kentucky before it should 1)600(06 an im- 
meeUcabUe vulnus — an incurable ulcer. 

If men who thus thought and thus acted 
were emancipationists, 1^, Mr. R., must re- 
peat that a majority of Kentuckians are, and 
fpng[ 'haye been in the same category. The 
Leffislature has rqjected, eyery session since 
18&, bills similar to that now under consider- 
ation. 

Jn one sense, it may be true, that the act of 
1B33 itself, might proye to be a nioyement to- 
wards emancipation; for, if Kentucky be not 
adapted to long continued slayery, that act, 
yigorottsly enforced, woul4« in time, place the 
country in such a condition of interest and of 
sentament, as to secure ultimate and easy ez- 
tricaiioa. But bo patriotic and sensible pro- 
alavwy man would oe oppoeed to sudti a cob- 
anmmation in such a moae. pad slayeiy ne- 
yer existed in Kentucky, how many of her 
citixens would yote for introducing it now for 
the first time t Certainly not many, if any. 
He who would not do that, could not consist- 
ently yote for importing a fresh 8up|>ly of 
slayes— for if it would oe -unwise to initiate, 
it must be wrong to do anything to.perpetuate 
dr increase it. 

But the ohiflf and only remltlnaDff reason 
urged for the repeal of j^o^ctof 1833, is, said 
Ifr. B., th« fact t)iat the act is not coiforoed, 
|UAd thatereA the Xegisktnreittelf eneouTi^s 
#yaaioa of it by mpiAl nets legalising inai* 
viiaalfiolikimcrttapioliibitMM. t%i»M 



too true tiiat such jiersonal legislation doee, to 
a great and miaehieyons extent, paralyxe tha 
act of 1833. But this is clearly wrong. Th« 
act ought to be repealed or enforced; and, un- 
less repealed, it is tl^e dut^ of tiie L^islatura 
to make it eflbctufl by giying it a sanction 
that will secure it from eyasion, instead o€ 
offering, as it do^, almost eyeiy day, encour- 
affements to the yiolatfon of it. It is also tm^, 
that the penalties denounced by the act are so 
rarely enforced, that the prohibition operates 
on the conscientious only, and thus, to a da* 
plorable eztent,theaet has become a dead letter. 
But the remedy fbr all this is plain. Instead 
of a fine, which BC^ceYj any person, will at- 
tempt to enforce, let the Legislature or thm 
Conyent|on substitute the emax^cipation of 
eyery slaye who shall be imported in yidation 
of the act ; and then the law will liye and 



eiffn supremely and effectually ; for, as eyery 
ucn slaye would assert his rights, the sana- 
tion would enforce itself, and slayes would no 
longer be lU^nLlly imported. This ar^ment 
for a repeal, therefore, is nfdo de se — ^it cuta 
its own Uiroat, and ^^ disparaging to Legiala- 
tiye 'candor apa wisdom. 

But, said Mr. B., wens it eyen coniUsteat 
with sound policy to abrogate the' law of 'SS, 
this is not tne proper time for such a deeisiye 
moyement. And eyen the agitation of the 
subject at this unpropitious session wUl do 
much harm. Kentucky, now in a cxysaHs 
state of eyentful transition, looks with min- 
gled hope and fear to the comii^ Oonyention 
ror organic renoyation. All her wisdom and 
uuimpassioned thought are necessary to a We 
result The aul^ect'of slayery will engaee 
the consideration of the Oonyention, and wul 
be adjusted by the new Oonstitutipn, as far as 
fundamental law can settle it. Woula it not 
be prudent, ias well as respectful, to defer this 
whole niatter to the Oonyention, unaffected bf 
legislative instruction or presumptuous anti- 
cipation? 

This body has already on more ocoasioaa 
thin one eone beyond its legal sphere and ez- 
Pressed abstract opinions lutogether motiye^- 
lesS) nnless they were intended to instruct the 
j>eople or influence their delegates in Oonyen- 
tion. This, sir, is an inyersion of the proper 
and accustomed course ; instead of reflecting, 
it is attenmting to manufacture public opin* 
ion. On the snbject of slayexy especially, the 
peiople will think and act for themselyes. If 
they approyo the purpose of the act of '^»thsy 
wiU see that it shall be made permanent and 
effectual by a pnoyision in their constitution. 
And if a majority be against it, that constita- 
tion will be sure to contain such proylsions aa 
wUl paralyse legislatiye will, so as to keep the 
door wide open for the influx of foreign slayea. 
The anticipating moyement made by this biU 
is, therefore, premature and unneceasaiy at 
least. It is much more; it is prmant with 
danger. There are thousands of the b^ and 
most intelligent of Kentuckians who a» wl9- 
ing to make a fair trial of theiMue<^aUy«y, 
aocireumaeribed at to escape allfortign or 
,aiiraaioii8 iafltt«iet. Bui if this Inli baptat- 
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dimgaMd toparpetuAte alaT«r7 bf immeoiaitelj 
augzuantixig the number of tUres to sadi im 
«ct0at, as to. plftoa the convontion in vineulis, 
and render the initiatioiiof proepeotiye etnan^ 
etpation hopeless to th^ls generation. They 
wul f^Ithat a new issue is proposed to them; 
and| convinced then that the omycr best time 
tO'Slrike for «dtimate relief will be* before the 
approadii&g conrention, they Viil rally on 
that qnestion. And, on snch an issue, so 
foreedC there Will' be all-absorbing agitation, 
^noat to couTulsioo ; one consequence of 
which Will be that, throughefttt the State, the 
eOntrolinff question in the selection of dele- 
gates to the conreution, ^111 be that of initia^ 
tiro emancipation How, or perpetual slsTOry. 
The delegates will be elected without regard 
fo their ntness or their opinions on other fun- 
damental subjects; and consequently, there 
woold bedanger that a bad constitution would 
beproposod, which oitgbt not to be adopted. * 
Sir, said he, let us not rouse the slumbering 
lion. Look to the posture of slavery h^re and 



the popular feeling r^pecting it, Kentucky for paying for such slares as the owners 



now quiyers at the base of a heating Tulcano^ 

UneoTer nofrtiie «rater. Desolation may be 

the consequence of an ertiption provoked 

by the temerity of passing or even agitating 

this reckless and portentous bill. — If the 

peonle are permitted to be sober and tranquil, 

until after th^ election of delegates, the coh- 

stituiion will be safe and good. Sut heedlessly 

agitate them ot the staltifving topic of slavo^ 

ry, and there will be neither peace nor safety 

—here nor throuehout this entire Union. 

Many aspiring politicians, of selfish ambition, 

and a still larger number of fanatioS, on one 

side of " Mason's and Dixon's lipe," are 

striving to consolidate the non<^laveholding 

States on free-soilism as the paramount test ef 

National party — and there are but too many 

Hotspur's and ultra pro-slavery men on the 

other and namerically weaker side of the line, 

who rashly play into the hands of these "Nsrth 

Men,'* and encourage an issue which, if ever 

litdlv made up, must result lo the political' 

subjugation or the South, or- a disruption of 

Hie union. It is the hitei^t of Kentucky to** 

prevent that fearful issue ; aod she can avert 

it only by abstaining from slstve agitation 

and KmamingseU-pmSed, firm and nioderate. 

He regrebted to hear, as he had heard, a hope' 

eoEpressed on this floor, that Kentucky would 

throw herself into the arms of the South and 

denounce defiance to the Korth. It would, he 

thought, be much more^consistent with her re- 

aponaible position and her lofty patriotism, as 

hitherto illustrated, to thvow one arm around 

the South, and the other around the Korth, 

aod with a sister's embrace, hold them fast, as 

an affactioAate sisterhood of the same blood, 

the same name, and same the destiny. A eallant 

ship inf the perilous strait between Seula and 

Chapfbdig is not unlike Kentockv now. And^ 

tsrrying out the simile, he hoped that the self- 

' «Thlfli prophecy was literally aud woeftilfy 
fuIfUled. 



denyiaff eivw^ like old Uhfl$9»^ would tl| 
th^EDsdVes to the mast, and, looking neither 
to the right nor to the left, bdt straight ahead 
to the port of safety-^would escape %e whirl- 

Seol of peipetual slavery en the one side, and 
le rocks of political abolition on the other^ 
He repeated that free^scHlism, as exemplitfed 
Ijy the '* Wilmot'pr<m§o*^ is the offspring of 
fanaticism and political ambition. That phi- 
lanthrophymust be afl!ected or insane^ which 
would coop up shivery so as either to perpetu- 
ate it'in the States where it now exists or drive 
it to the bloody crisis of St- DominM. With<» 
out some outlet for ex][^rtation, Uie present 
impracticable numbers m Kentucky oould not 
be diminished . Forced on us without our con- 
sent, what, said he, are we to do with them t 
Emancipate them and leave them here 7 Thai 
is impossible. 'Will the States iti which abol- 
itionism is urged as a paramount duty, raceive 
them and elevate them to a social and ^civil 
equality with Uieir white population ? They 
would ^scom the proposition. Would they 
agree to set apart New Mexico as a sacred fund 



might consett to liberate on receiviqg indem- 
ni^7 At stlch a proposal they would 
laugh. Then the only ultimate remedy is ef* 
pansion. But fanaticism insists that it is both 
a civic and christian duty to dam ^lavf ry up 
till it shall become putrid, or rising to a resist- 
lesa torrent, overwhelm aJlthe socisl founds* 
tions of order, security andpeace. This is in- 
sanity, or mc^al treason. Fut there are those 
who, knowing all this, will urs^e the "'Wibnot 
proviso/' in reference to New Mexico and Cal* 
ifomia, where without any COngresf^ional re« 
fttrictioii, slavery can never exist. Their ob^ 
jedt, therefose, cantiot be to prevent the dese- 
cration of Uie soil of those countries 
by the footsteps of slavery. But the non- 
slaveholding states, if consolidated on such a 
national question as that of " free-soil," would 
hold thO rod of empire, and rule not only the 
electionp of President, but the destinies of the. 
Union. TSxre ma^ lie the lurking clue to the 
persevenng agitation of free-soilism by North* 
em politicians. If the territory recently 
acquired by the common blood and common 
treasure of the states in which slavery exists 
and in which St does not, were congenial'to its 
existence, could any just and 'jpaUiotie man, 
considering the compromise aud^recognition of 
slavery in the Federal Constitution, believe 
that an^ act of Congress prohibiting slave- 
holders in any of the states from emrgrating 
thither witti all their property would be either 
politic or just t Why deprive the inhabitants 
of that terfiUftj of tlurrignt to decide fcr them} 
selves?' To |>ermit perfect liberty on that 
subject, woula neither- increase^ the evils nor 
prolong tho duration of American Slavery, 
nor even recognise its legality otherwise than 
it is sanctioned by the supreme law of the 
Union. But, though he could never Vote for 
the "WiUnot-proviso," he would not resists! 
by wax, secession, or nullificatibn. The Soutli 
ought not to suffer iUmVt to be uselessly excited - 
tbj it BO M to jeopaid its own jml share «f 
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pMrir.iir thepaace and intdpiij oOke Unian. 
But wkater^ tlie South m9j do, let .Kentai^ 
«Uxkl*aloof» ' ftnd exhibit enetiiier illastntion 
of the emblemiLtic xnolto interibed in sunshine 
onfaerescutoheon-T^'lTKITED WE STAND, 
DIVIDED WE I'AIX/' 

Had this lot been cast in a land of uniyersal 
f^reedom, henerervonld consent that its Tir^ 
gin boeo^D should be soiled by the tread of 
slarery, or its tranquility disturbed hj the 
cy of a slave. Of courses-were he a resident 
ei OaliXomia, he would oppose th4 introduc- 
tion «f idareiy ihere. But the people of that 
>c^untrj, like the pec^le here, ehould be left 
free to regulate their own dompati^ i^lalions in 
\ktir own way ; and, if thej" should desire to 
har^ slares, Oongresis — ^though. in his opinion 
possessing the power to prevent them while 
' m a territorial state of dependence on the un- 
limited legislation of the General OoVemmentr 
would act auwisely, as well as unjustly, to ex- 
ercise it, and more especially sa. m that case, 
the act, being altogether unnecessary, would 
seem to be wantonly intended for the political 
^grandisement of one section of the 
c nion, and therefore would be the more nn* 
gracious an A ofl^siTe to another section, 
which, though not quite so pop\dous, , is at 
least as intSlieent and patriotic. 

Slavery in li&niucky, continued Mr. R., is a 
moral and political eriL . The ^ children of 
alaveholdei^ are injuied, and many of them 
- ruined by it ; «nd it has greatly feduced Ken* 
tncky 's ratio of political power; for whilst she, 
the drstbom of the old " 13," has only ten r^s- 
presentatives In Congress, Ohio, younger in 
origin and inferior in physical adaptations, has 
already twenty-one representatives in the same 
body. But tne alavea here are so uumerbu3, 
' and slavery itself ih so Interwined with the 
social or personal habits.of the free p<^ida- 
tion as, in nis jadgment, to forbid the adoption 
now of • any »yBU!m of emancipation with a 
rational hope of a consummation either sa- 
tisfactory or beneficial. Before this can be 
done, the number of slaves must be consider^- 
ably diminished atid the people more and 
more assimilated to the non^laveholdiug 
, habits and condition. The expei'iment of non- 
importation wiH soon decide whether Een- 
JUioky is destined long to eontiDuo a slave 
Bt^te, and will in proper time we .hope devel- 
ope public sentiment on that subject. It is 
.tfte interest of all — ^the duty of aUr--to try 
hatexpeiiment* Whatever may be its final re- 
aults, its operation will be beneficial to all par- 
iiea-^masters and slaves, the pro'sUvery par- 
ty, the emancipation party, and the oonserva- 
tive party. 'Xliis h&had already endeavoured 
to show, and he would add nothiaff more on 
that subject The only mode of eSSoetuating 
the non-importation policy of 1778. aod of 
1833, woulabe toinaxe the prohibition and 
the sanction of the former act fundamentaji, 
by imbedding them in the constitution. Then, 
the sanction upholding the prohibition, both 
would be placed above legislative caprice, 
and stand without violation or evasion. The 



tira act «nMi«ipatiBg any atoraenaluig'Al tiia 
dat6 of the anaetmtnt^ withoot the owwer'a 
consent, or full eompenaation. , And lie wonld 
pefisr that it should also prohibit any le^ia* 
lative act fat enaacipating: ^epof< nati with- 
out a eoncnrxence of thtverfifths of each branch 
of the Legislature, and also without aoma 
effoetual provision forthebenevoknt and cer- 
tain deportation and settlement of all the per- 
sons emancipated* He would desirie a con- 
currence of more than a bare majority^ because 
he would doubt the policy and stability of 
any system to which abont onehalf of the 
freemen of the State are opposed. But no 
reaaonable man could object to the initiation 
of a prospective system when thiee^fifttis of 
the voters, after a sfdisfactory experiment; 
should conenr in the adt^tion of it. But on 
this point he would i^ot be tenacious. He 
would be satisfied, if a majority prefer it, with 
a constitutional power to amend the State, 
JQst as the Federal Constitution, in any one 

S revision without a reViaiwi of the* whole, 
[e' would be willing also to make illegal ini« 
portation a Penitentiary offence. 
. I n reference to slavery, said Mr. B*, the true 
and only proper or available contest in the ae- 
lection of delegates to the convention, would 
be on the question whether Uie policiy of the 
act of ^33, with the sanction of the act of '78., 
should be incorporated in the conetitutaoa. 
That issue will be easily understood br all ; 
aod if the constervative party prevail, the tri- 
umph Will be permanent, ana ita fruits will 
be satisfhctoty to eyeij considerata patriotic 
and'practical citizen. U Kentucky oognt not tc 
be a slave State, this policy will liberate her 
as soon aa any other, and more certainly and 
satisfactorily.. If she be deatinod tO perpetual 
slavery, the fact will be soon ascextaipea, and 
thecoimtry will acquiesce^ without agitation, 
in a. destiny which will then be found to ba 
natural and inevitable. And, air, said he, 
when the issue is made between those who are 
in favor of perpetuating slavery and those 
who are for staudinn^ still and doing nothing 
which will^ tend to its perpetuation, the vote 
will be apt lo prove that the pro-slavery par- 
ty are in a small minority— and then the over- 
whelming P^fty of conservatism will, for all 
just ulterior purposes, have the power in their 
own hands to use at tho proper time and in 
the best mode. 

For advocating the fotiegoing plan, and for 
uttering ihp foregoing sentiments ho had (h« 
said) been charged with encouraging aboli- 
tionism. If this be abolitionism,. God blesa 
andprosp^iu He had also boen rebuked on 
this floor aa recreant from fidelity to Ken tueW, 
and ungraciously warned that/ hia cheexa 
Would be mantled with the blush of shame. 
Se feared no such consequence' as likely to 
follow his oppeaitioQ to a bill for the benefit 
of " negro traaers,'' at the expense of the pros- 
perity and happiness of hia native and be* 
lovea Commonwealth, But who nkade thia 
charge, and against whom was it made t The 
accuser 



constitutioBonghtalaoto prohibit any lagiala- has no 



is comparatively a young man who 
peculiar atake in the welfara of tli» 
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flute, nor has done anything extraordinary for 
promoting it — a batchelor, unmorcd by any of 
the sympaUiies which bind the heart of man 
most strongly to his country — an isolated be- 
ings—wifeless — childless — homeless — " a root 
ont of dry ground." And of whom does this 
young man thus hazardously speak? One 
whose parents immigrated to Kentucky in the 
*' hard winter of 79/' encountered all the per- 
ils and privations of the early settlement, and, 
after having helped, by their virtues and their 
example, to make her what she is, now sleep 
beneath her sod in honer and peace— one who 
was bom in Kentucky and married in Ken- 
tucky — ^whose children dead are buried here, 
and whose children living are all around him 
with a large posterity identified with the 
honour of their native State— one who, now 

Srown old in the service of Kentucky, never 
id anything of which she complained, but 
has always endeavoured to contiibute his 
humble mite to the establishment of her re- 
nown — one who is indebted for all he has or 
hopes for on earth, to the kindness of Ken- 
tucky, and expects ere long, to repose, with 
his kindred, in the bosom of the mother clay 
which gjave him birth — one, in fine, who, 
without egotism, may be permitted to say that 
he is, as he could not but be and ever has been, 
every inch, a true Kentuckian in the sterling 
import of that honored title. And it is because 
he is what he is and feels therefore for Ken- 
tucky's welfare as he does feel, that he is so 
mucn opposed to this " negro trader's*' bill. 
Believing, as he does, that the agitation and 

Eassage of it now will be 'pregnant with dis- 
onor and irreparable mischief, he feels that, 
though he claims no more stoicalpatriotism 
than any other free and filial Ksntuckian 
ought to possess in regard to sacrifices for the 
benefit of his State, rather than be instramental 
in passing this bill, he would, iftif tics like, suf- 
fer his right hand to be burnt to the stump. 
But he feared that, in endeavoring to defeat 
thifc pestilent law, he was on a forlorn hope. 
He had heard Uiat the party in faver of it had 
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been organised and enrolled, and counted a 
maiority of 22. Still he had some hope that 
so great a misfortune as the passage of the 
bill may, some how or other, be averted from 
the country. But, having endefiTorad faith- 
fully to do his duty, he would be guilUess of 
the consequences, whatever the^ mar be. On 
the subject of slavery, his posterity should ne- 
ver shake " their gory locks" at lum. And if it 
shall ever be his posthumous fortune to have 
a monument to commemorate his poor name, 
he wouM desire no better epitaph tnan this — 
" Bom in a iUtve State, he never dieturbed kU 
country's peace on ike subject of Slavery nor 
uttered a sentiment or did an €Lct tending to ag^ 
gravate its evils or prolong its existence,** Ven- 
eration for the precedents stereotyped in the 
past histoiT of Virginia and Kentacky— re- 
spect for the memoiy of the patriots and 
statesmen who established and upheld them, 
and regard for the welfare of posterity, all re- 
quire the rejeetion of this bill. And, to help, 
if anything, iearthly can hdp to defeat it, he 
would call on the memories of tilie past, ap- 
peal to the interest of postsrity, and invoke, 
(pointing to the portraits of Wadiington and 
Lafayette,) the Spirit of the Father of his 
country and that also of his frimd and coad- 
jutor by his side, both benefacton and liberat- 
ors of mankind — te hover over this House, and 
inspire its members with practical wisdom 
ana becoming moderation. The welfare of 
Kentucky, for generations to come, may be in- 
volved m this bUl. If it fall, Kentucky 
ought to clap her hands with joy ; and if tibe 
coming Convention shall also incorporate in 
the new Constitution, the policy of '33 witii a 
sufiicient sanction, the page recording tiiese 
glorious events, will be one of the brightest in 
the annals of our noble Commonweidth, and 
the names of the statesmen whe shall have 
contributed to the luster of that enduring re- 
cord, will be embalmed in the memoty, and 
consecrated by the gratitado of a long line 
of blessed posterity. 
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Th« position which I occnpy as a candidate 
tot the Conyention, being nusunderstood or 
miarepresented— especiallj on the subject of 
slaTery — I feel it mj du^ to you, as well as 
to m^jTself and to my principles, to define that 
position in a mode which will be accessible to 
all and leare no pretext for misconception 
hereafter. 

The present Constitution of Kentucky is, in 
my judgment, the best in the Union. • It is not 
perfect, because no work of man over was or 
eTer will be. Nor is there, probably, one intel- 
ligent citisen of the Commonwealth, who 
would not make some alteration in it, if he 
could. But no constitution was ever adopted, 
which any one, eren of those who concurred 
in the adoption of it, preferred in eyery re- 
spect.^ Being a common work, it must be the 
offspring of a compromise of conflicting in- 
terests and opinions, whereby each party to it 
surrenders more or less of what he would in- 
diyidually prefer. Although I haye but little 
hope that we are now prepared to make a better 
Constitution than that under whose banner 
many of us were born and our State has 
prospered and been eminently honored, yet it 
IS my interest and my desire that we shall 
adopt one as ^ood as our coUectiye reason and 
experience will enable us to make, all acting 
soberly for ourselyes and for those who shall 
come after us. 

^ There is great danger that a headlong agita- 
tion of questions concerning siayery will de- 
throne^ reason and instal passion as the arbi- 
tiMs in the approaching Conyention, and 
place in it many members who are neither 
soundly consenratiye on other more radical 
subjects, nor in any proper respect qualified 
for framing an organic law for the great Com- 
monwealth of E^tucky. This agitation I 
have long apprehended and anxiously en- 
deayored, as far as I could, topreyent; and con- 
sequently » come as it may, I snail feel guilUess 
of any of its injurious consequences. It is un- 
reasonable and could and should be avoided. 

I am not one of those who belieye that do- 
mestic siayery is a blessing, moral or physical, 
to the white race. I cannot believe that it 
makes us richer, more moral, more religious, 
more peaceful,^ more secure, or more happy — 
nor can I admit that, under its various ii.flu- 
enees, our children become more industrious, 
more practical, or more useful; and I am sure 
that free labor is denaded, and laboring free- 
men greatly injured by slavery. If, in the dis- 
pensation of an all-wise Providence, it could 
M obliterated from the faee of the earth, I 
ahoold coD8id«r the aohieyemcnt as most 



glorious and beneficent to mankind ; and 
trusting in the benevolent purposes of that 
overruling guardianship, I cannot doubt that 
the day wiU come, when all mankind will 
be prepaned to enjoy, and will tlierefore 
enjoy, civil, religious, an4 personal liberty- 
aud light. But I. apprehend that day is not 
our day. I have no nope of living to see even 
Kentucky a free State. To cease peacefully 
or advantageonslv here, slavery must run ita 
natural course ana wear out. And, if let alone 
—if neither increased by importations, nor 
tampered with by fanaticism— it will run its 
race in Kentucky and find, its appropri- 
ate grave, in its appointed time, as certainly 
as wisdom, benevolence, and power preside 
over the destinies of men. Its natural life 
may be longer or shorter; but, sooner or later, 
its doomed death is certain . I am not for trying, 
by empirical patent medicines, to prolong its 
artificial life, or hasten a premature and con- 
vulsive death. But I would administer such 
remedies as may make it as sound and health- 
ful as it is capable of being, aslon^ as it is 
destined to exist. For reasons which I will 
explain on more proper occasions, I am op- 
posed to all attempts to provide in the new 
Constitution, for a prospective system of Eman- 
cipation. At the same time, I am opposed to 
doin^ or suffering to be done, any thing that 
will increase the evils or jeopard the soundness 
of slavery as it now exits among us. I am, 
therefore, in favor of preventing the importa- 
tion of more slaves from abroad by some fund- 
amental prevision, which will be supreme and 
inviolate. And, for this policy, I will briefly 
suggest the following principal reasons, here- 
after to be elucidate and enforced on more 
eligible occasions: 

1st. The non-importation policy has been 
adhered to by oar mother, Vir^nia, ever since 
1778; with the approbation, of course, of her 
statesmen and people, headed, too, by such 

Patriots as Washington, Jefferson, Hadison, 
atrick Henry, Marshall, and Monroe. This 
is strong proof of its wisdom. 

2nd. It has, in some degree, and with vari- 
ous sanctions, been persisted in by Kentucky 
ever since she became a Stato—and was made 
more comprehensive and stringent than be- 
fore by the act of 1833, which stood the test of 
scrutiny and trial for fifteen years, and was 
never shaken until last winter — when it was 
virtually repealed under the influence, as I 
think, of erroneous conceptions and misguided 
feelings, and against Uie earnest opposition of 
aU your representatiyes. 
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3rd. There are now as many slayeft in cm 
State as the best interests of slave-holders 
tiiemselTes would allow; the importation of 
more would onl j reduce the value of the servi- 
ces of tiiose we now have, and tend to make 
slaves worse and their tenure less secure and 
comfortable; and, hence, northern abolitionists 
would be pleased with that result, and there* 
foro thej favor the policy of increasing the 
number and circumscribing the theater of 
slaves in all the slave-holding States. 

4tb. As the law now stands, persons who 
wish to buy slaves for their owu use will not 
ffenerally, if at all, import them, because the 
kind thej would buy eannot be obtained in 
aaj other State cheaper than in Kentucky-*- 
the experiment has lately been tried by a oom- 
pany, whose agent has just returned from 
Virginia without one slave. But exporters of 
horses, mules, <fec., mi^ exchange their stock 
for likely slaves of bad and mischeivous qual- 
ities, because these they may buy for a re- 
duced price, which will afford them a profit 
here — selling, as .they mi^ht, the slaves ac^ 
cording te appearance, without communica- 
ting, and perhaps without knowing their vi- 
cious propensities or other badi qualities. And 
thus our slave population would be injuri- 
ously corrupted, and our peace and security en- 
dangered. And thus also our export trade 
would be comparatively unproductive in 
consequence of toe importation of slaves in- 
stead of money, and slaves too that would not 
increase'the aggregate wealth of the State, but 
probably reduce it bv a resulting reduction in 
the value of (dave labor. The kiatory of our 
domestic trade before and since 1633 proves this 
deduction undeniahly. 

As long as that law was re&<K>nably observed, 
the prosperity of the State increased in an 
unexampled ratio. In seven years immedi- 
ately succeeding the enactment of it, the ag- 
fregate wealth of Kentucky rose from one 
undred and twenty-six millions to about two 
hundred and forty millions of dollarsi 

It is idle to argue that slaves , will not be 
imported by negro traders and exporters of 
stoek. They were the chief importers under 
the laws of 1794 and 1815, both of which, like 
the existing law, authorized importations for 
use and not for sale; and they will yet be Uie 
almost exclusive importers — and by their op- 
erations, the currency, as all experience testi- 
fies, will be embarrassed and reduced by 
laree investments in negroes, and by extensive 
excnanges of stock and produce for slaves, 
instead of money, imported. 

5th. As labor is the ultimate test of the price 
of products, a reduction in the price of slave 
labor, resulting from increasing tne number of 
slaves, will produce a corresponding reduc- 
tion in the exchangeable value of the proceeds 
of that labor: and though a buyer or hirer of a 
slave may have something less to pay, yet he 
win not Be, relatively, a gainer — for me value 
of the slave and of his service will be reduced 
correspondinglv with the diminished Cost of 
purehfUM or m Aire, and snren in a greater ratio 



— the value of augmented prodaction. Kot 
only also does slave labor tend to the dispar* 
agement of free labor, and thereby m^e it 
comparatively rare, but a considerable reduc- 
tion in the price of servile labor must result 
in the starvation or expatriation of mechanics 
and other freemen, whose honorable destiny 
it maybe to live and feed their dependent 
wives and children by the sweat of .their brow. 
And as these useful and productive citizens 
leave us, their places will be filled by worthlesi 
and comparatively unproductive slaves, and 
this garden of the great West may finally be 
monopolized by a bloated aristocracy, whose 
staple business will consist of breeding, feed- 
ing, and selUng negroes. Besides, as this gen- 
eration is not responsible for the existence of 
slavery, it ought not, by the volnntaty impor- 
tatioti of more slaves from abroad, to nuike 
itself responsible for throwing on posterity 
an accumulated and perhaps unmanageable 
and destructive burden. 

6 th. Not only Virginia, but Maryland, both 
Carolinas, Greorgia, Alabama, and Mississippi 
have, long since, adopted the importation poU- 
cj — and Mississippi has inserted it in her Con- 
stitution. This ought to prove, even to the 
most ultra of the pfo-slavery men, that the 
policy is wise and must be beneficial to them, 
as well as all to others. And if any of them 
will still denounce it as an '^emancipation • 
move,*' they must also consider the Fa&er of 
his Country, and other illustrious Virginians, 
emancipationists, and Virginia, South Caroli- 
na, Mississippi, &c., emancipation States!-^ 
This is all humbug — ^which ought not to de- 
ceive or mislead honest and patriotic citizens; 
and of this yon ought to be satisfied when you 
see such countieB as Bourbon, Mason, Shelby, 
Jefferson, Boyle, Gkirrard, Madison, and a host 
of others, uniting, some of them almost unani- 
mously, in the purpose of prohibiting, in the 
new Constitution, the further importation of 
slaves. 

For these, as well as other reasons, the 
owners of slaves, and those- who neither own 
nor wish to own any, ought to favor non-im- 
portation. If it be the interest of Kentncky 
, that slavery should be perpetuated, this policy, 
however fundamental, would not finstrate, but 
would prudently, tranquilly, and progressively 
promote that destiny by rendering slave prop- 
erty more desirable and productive. 

The emancipationist, as well as the perpetn- 
alist, should advocate the same policy of non- 
importation of more slaves for the following 
reasons: 

Ist. If, in climate and products, Kentucky 
be as much adapted as the planting and more 
Southern States to slave labor, slavery will 
exist here as long as it shall continue there, 
and no legislative expedient can prevent it| 
and, on this hypothesis, surely the philanthro- 
pist would desire to see slaves as good and as 
comfortable as possible, and as little sulj^et 
as possible to b« lom from thofa they l«fi. 
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ted. Auiioip«tioii now is utterly hopeless 
— ^yoblio sentunent is not prepared for it^-«nd 
«iren.if itwere otherwise, no permanent, just 
md praeticable scheme could be devised until 
the Bombco: of slaves shall be considerably 
disnSnislied'^aiid this oon be effected only by 
non-importation and roluntary exportation. 
£f Hub generation, or its successor, be destined 
to see the day of universal freedom in Ken- 
tndky, the dawn of that day will have been 
preceded by non-importation. 

Srd. If it be the interest and destiny of Ken- 
locky to get rid of slavery, that result will be 
aecompUshed by non-importation more certain- 
ly, more 8at]Bfactorily,and mcve speedily than 
in any other mode. On the hypothesis sugges- 
ted, public sentiment, backed by interest, would 
soon begfai to converge to that point, and the 
ultimate result would be accelerated by antici- 
pation. This, I think, mijjht be made evident 
by various considerations, if it be assumed as 
true that slavery is incompatible with the in- 
terest and high, destiny of our State. If, then, 
emancipation be prudent and practicable at any 
future period, non-importation will not only 
be indispensable, but will certainly lead to it. 
And if it be not prudent or practicable at some 
future day, non-importation will improve the 
quality and value of slave property, and pio- 
mote the peace, security and wealth of the 
State. 

I, therefore, am not of any extreme party. 
I am for a Constitution which will guaranty 
the inviolability of slav^ property — and also 
prohibit fatan importations of slaves, with a 
sanction that will uphold tiie prohibition. I 
am also in iavor of a provision authorising, 
like tiie Ved^ral Constitution, partial amend- 
ments without involving, as our present Con- 
fltitntion does, the whole organic fisbrick. 
And in this I am sustained by the Convention 
party, who, in their published programme, 
recommend such a provision. I would not 
object to tibe legislative power to provide for 
pvospeetive emancipation whenever three-fifths 
of the people decide in fiivor of it; which ma- 
jority, or something near it> I would require 
for any other amendment — believing that no 
Constitution could have proper stability if a 
bare m%|ority could, at any time, change it. 

I have, much to my surprise, however, heard 
of some persons, who, whilst they aver that they 
approve the non-importation policy, are, never- 
theless, somehow or other, so much opposed to 
its being made fundamental^ . as to have re- 
solved to vote for no person as a delegate to 
the Convention, who, though coincident with 
them in every other matter, will vote to embed 
non-importation in the Constitution 30 as to 
make it operate effectually! This feeling is, 
to me, inscrutable. The act of 1833 was, 
for years, almost a dead letter — the acts of 
18^15 and of 179i were mere mockeries, ^d 
had no operation. Besides, if the legislature 
hav» the power, it will, as aitirays hitherto, 
Ugiliit iii4iridtt«l uiiportati<»f > at Ifao cost of 



the public treasury, and thus paralyze and 
render unequal and conteiiq>tible any mere 
legislative enactment prohibiting importations. 
If non-importation be right— it must be right 
to secure tixe enforcement of it; and it must 
be as ri^t and proper to secure this by the 
Constitution as any thing else that should be 
secured inviolate. And, as history abundantly 
proves, he cannot be practieally in fovor of 
the act of 188^, who would even disapiwove a 
constitutional provinon to the same effect. 
If it should be found inconvenient, the people, 
under the clause authorizing special amcndr 
ments, oould, and soon would strike it out. 
The only object of inserting it in the Consti- 
tution is to place it above legislative caprice, 
and make it stable and uniform as long as 
public sentiment shall approve it. 

Now, why cannot all good and wise men — 
all who wish to preserve the peace, the reason, 
and the safety of the Commonwealth — ^all 
who, prudent and firm, of whatever party, de- 
sire to accomplish the best of practical ends, 
and to not lose even these, as well as more, 
by recklessly attempting what is either unat- 
tainable or unreasonable— why cannot — ^why 
will not all such men unite on the foregoing 
platform? 

Emancipation, prospective or immediate, in 
my judgment, is not the true or proper issue; 
and I do seriously apprehend that tiie agita- 
tion of it by pro-slavery men or emancipation 
men would result in the defeat of the non-im- 
portation policy and in the production of per- 
nicious passions and disorganiaationa which 
the forlorn wi3dom of an age may not cure. 
The late Convention at Frankibrt, as I un- 
derstand, proposed io waive that issue and in- 
sist only on nonimportation «nd the right to 
adopt special amendments of the Constitution. 

I believe that, in their sober senses, a larijpe 
majority of the people would co-operate in 
preserving the peace and guarding the security 
Of the 9tete, by uniting on the only safe or 
practicable point of concurrence, whereby all 
would be finally benefited and none would 
surrender anytiiing of principle or of attaina- 
ble interest. It seems plain to me, indeed 
self-evident, that all, whose paramount ob- 
ject is their country's welfare, should unite on 
the non-importation policy, and thereby give 
repose to society, stabiHty to our poScy^ 
and security to our institutions. And then 
also the people, looking dispassionately at 
other and more fundamental issues, may pru- 
dently select, throughout the State, their best 
and most trustworthy citizens to the Conven- 
tion — without doing which they cannot expect 
a good or safe Constitution. 

Will it be prudent or safe for those who 
may be opposed to emancipation in any form 
or at. any time, to oppose the non-importation 
policy merely because others, who have been 
characterized as emancipationists, have re- 
solred to support it and are willing to com- 
promiM upon tba( basil? I oould oat appxort 



MB. ftO^EBTSON'S ABDBBS8 TO THB FEOFU OF 7ATETTE. 



333 



sitch a course. I wenld prefer to go for my 
countiy and its peace, eyen at the expense of 
some indlTidoal preference as to a matter of 
controrerted i)olic7. But surely no patriot 
ought to oppose a wholesome measure ouly 
because pexsoas, of whom he may feel jealous, 
would concur with him in adopting it. 

Many others, and some of them more radi- 
cal matters, will be considered and settled by 
the coming Convention. As I caamot, in this, 
mode of communication, fully notice any of 
these important subjects, I shall not now at- 
tempt it; but will cheerfally and candidly ex- 
press my opinions as to any or all of them on 
more appropriate occasions. 

But there may yet be some danger that the 
stultifying topic of negroes, bond and free, may 
be suffered to oyernile every other subject, 
however important; and, in that event, not 
concurring with the ultras of either of the ex- 
treme and uncompromising wings of an un- 
necessarily belligerent line, I might be placed 
between two consuming fires; but, I would 
still wish to be an humble mediator; and, 
whether heeded or not, should exyoy the con- 
solations assured to the ^'peace maker.'' If 
some impracticable persons will still strive to 
produce an unreasonable excitement and an 
unblessed organization on what now seems to 



be a barren and gratuitous issue, it will be 
seen how far the real people of Fayette will 
approve or disapprove the cfibrt. But I do 
earnestly hope that extremists of all sorts will 
prudently cool down into a considerate moder- 
ation and forbearance, and that finally, all, or 
a large majority of the sovereign people, will 
unite, as patriots and brothers, in the solemn 
work of reconstructing our organic system. 

I have hitherto stood qnieUy by, reposing on 
my own fixed principles; and, with a pure con- 
science and an upright purpose, there I expect 
to stand or fall. I should be pleased to re- 
ceive the support of all of every party and de- 
nonunation who concur in those priciples and 
are willing to stand on the platform laid down 
in my speech in the last Legislature, and 
herein again exhibited. And I am yet to 
learn why I mightnot only receive but reason- 
ably expect the aid (in every form in which it 
may lawfully be given,) of all parties and of 
all individuals who concur with me in policy. 
Standing under the unpatronized flag of my 
own principles I would grat^lly accept the 
nomination and support of all those who are 
willing to stand by me on these principles, 
and uphold the same or a kindred banner. 

GEORGE ROBERTSON. 
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Extracts from the Vcdpdictory Addresi of Mr, \ 
Roberttonf as JS^eaher ^ ike House of Rep- 
resentatives of the Kentucky Legislaturcy at 
the dose of the session of 1851-2. 
Gentlemen of ike House of Representatives: 

The end has come. We are about to part, 
probabljT ]MTer to meet again— certainly not in 
our present associations. 

For your recorded and nnanimous approval 
of my condnct in the position to which your 
suffrages called me at the beginning of this 
session, I tender yon, ooUectiyeiy and indirid- 
ually, my cordial acknowledgements. I had 
neither wish nor motive to All this arduous 
and responsible station^-and, in occupying it 
in obedience to your call, I made a sacrifice of 
my own judgment and personal interest. I 
prefered itie floor, because there I might bavo 
been able to do more for my constituents and 
more in my ovm behalf than I could hope to 
do in the confinement of this diair. Here, 
however, I have fatthfuUy endeavored to do 
my whole duty as your presiding officer. The 
only reward I desired or could Save expected, 
was the approbation of my own eonscience 
and of your judgments^ These I enjoy — ^the first 
I know — the last I hope. And now, in this 
closing scene of an eventful drama, before I 
pronounce my last duty of dis^^lving this body 
and all our relations on this fioor, I invoke 
your attention to some valedictory suggestions 
which I think the occasion allows, and justice 
to myself, as well as to you and my country, 
denumds. 

In attempting this delicate task, I desire to 
say nothing unbefitting the dignity of this 
chair, the decorum of this House, or my own 
proper relations to principles or to men> hith- 
erto, now, or hereafter. My chief purpose is to 
place myself rectus in curia — right before you, 
and right before the world, conccmiug certain 
events which occurred during our present ses- 
sion. This I would have been pleased to do 
On some more (appropriate occasion — but this 
having been prevented by my position in this 
chair, I trust that a brief allusion to a few 
personal topics at this parting moment, will 
not be deemed unreasonable or indelicate. 

I. If my election to this chair has been felt 
|M a wound to others who desired to fill it 
themselves or would have preferred some 
younger man, I am sony for it. I had no 
voluntary agency in it. I was placed here with- 
out my solicitation and against my will, as I 
now declare, and as I thought yon all knew. I 
regret this more than, perhaps, I ought.-^ 
mk I felt that I could not honoiibly or con- 



sistently avoid it. As many of y6u know, 
I did all I could to prevent it. If, by a re- 
luctant acceptance of the place, I have pro- 
voked the jealousy of any human being, the 
fault is not mine, and the wrong lies not atthe 
door of my conscience. 

3. In the organization of the standing com- 
mittees, I may not, as no other Speaker ever 
did or could, have given universal satufation. 
I could not be ezpecfed to know the exact 
aptitudes of all the members — and if I had 
possessed that rare knowledge, it could not be 
presumed that I should agree with every mem- 
ber in his self-estimation. I employed unusual 
care in ascertaining the peculiar qualifications 
of the member^, and with all the information 
I was able to obtain, I made those arrange- 
ments which I considered best for the House, 
and best for the country. And though I may 
not, in every instance, have> made precisely 
the most fortunate location, I am now, after 
the experience of two months, as well satisfied 
with that, as with any other public act of my 
life. A few persons objected that I gave the 
Democrats an unjust share of influence. To 
this I now reply,- that I felt it to be my duty 
to be impartial in the execution of the trust 
confided to me— to endeavor to be the organ 
of the House, and not of one portion of it to the 
exclusipn or degradation of another — and, in 
the exercise of the patronage of the chair I 
did no more than distributive justice — indeed 
I did not give to the Democratic party a share 
Of power fully equal to its ratio of numbers. 

jfn the organization of the committee on 
Federal Relations, my motives and purposes 
seem to have been misunderstood by some. 
At this I was much surprised. To discharge, 
in a proper manner, the duties of that position, 
and those also of a member of the committee 
on the Code, to both of which I allotted the 
the same gentleman, was as much as any one 
man could be expected to do — ^and I consid- 
ered those two as among the most important 
committees of the House. Had I been on the 
floor, I would rather have been chairman of 
the committee on Federal Relations than to 
have occupied the same position on any other 
committee. A full, prudent and orthodox 
report — a report which might have been unan- 
imously endorsed— on the character, the value, 
and the destiny of the Union— on the heresy 
of nullification — on the monstrous al»surdity 
of secession as a constitutional pretension, or 
any thing else than a revolutionary act— on ^ 
the history and constitutional principles of the 
tariff and ikTeij agitationi^attd on tha 
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wifdom of the '/Compromud/' ai a ifaud and 
•quid acyoitmentof tiiom sectional controyer- 
iiejh-*fln^ a report would have become Ken- 
tackj, and, if well done, would have ,told for 
iti author, his State, and the Union,, now and 
in all time to come. It was expected of Ken- 
tacky, and would have placed her where she 
ought to stand — as the chief pacificator and 
cfmserrator of onr common country. The 
member I selected for that great work was, in 
my opinion, as well suited to it as any other 
I could haye chosen, and I supposed that ne 
would delight to perform it. But he seems to 
haye considered such a report as I have indi- 
cated , or any report, unnecessary. 



8. The political atmosphere — too often in- 
fected by the pestilent breath of selfish and 
nnscmpidous demagogues — ^has been lately 
disturbed at the capitol, by rumors which, 
though artfully yague and intangible, were 
designed to misrepresent my poor opinions 
and conduct concerning domestic slayery. To 
rectify honest error, if any su^h exists and to 
leave no honorable excuse for delusion in fu- 
ture, I oonsidor it proper now to take notice of 
a subject in which I had hitherto presumed 
that die public would feel no interest. Duty to 
yon, as well as to myself, requires it* 

On no institution, domestic or political, 
have I, ever since I was a man, thought with 
a more intense and constant anxiety than on 
that of African slavery in our country; and on 
no subject of social organization or economy 
have I written or spoken more frequently, 
more explicitly, or with a consistency more 
onifoim and undeviating. My sentiments in 
relation to it in all its bearings, have, for the 
last 30 years, undergone no material change; 
and I have never concealed or dissembled any 
ofHUion or principle I held on any subject of 
public concern, 

I have never believed that the enslavement 
of the black can be a blessing to the white 
race; I do not esteem slavery, in itself, an in- 
dividual or a social good. But, whatever may 
be said of its morality, national or personal, I 
have a strong hope that American slavery will 
eventuate in the ultimate civilization of 
doomed Africa — ^and in the aggregate welfare 
of mankind. I am not sure that it has not 
been sanctioned by Omniscience as a providen- 
tial mean of promoting human progress and 
amelioration. And I luive never doubted that 
when the white and the black ra^es live to- 
gether, as they sow co-exist in Kentucky, the 
welfare of the. inferior and the security of the 
superior race would both be promoted by the 
subordination of the former to the tutelage 
and dominion of the latter. Having gradually 
''grown with our growth, and strengthened 
with our strength," slavery cannot be speedi- 
ly eradicated without convulsion. Whenever 
all mankind shall become civilized, then all 
may be free. Until some such approximation 
to equality and ultimate deetiny, slavery, iu, 



some foim may 1i>e expected to exist; its total 
extirpation, to be desirable, must be the spon-' 
taneous result of a moral, peaceful, and pro- 
gressive causation. If it be the will of Prov- 
idence that it shall ever cease in Kentucky, it 
will decline gradually into a natural death or 
to such a state of decay as to induce general 
acquiescence in a. law of the land anticipating 
that mode of extinction. Emancipation by 
law, in any just, satisfactory, or even practical 
mode, has hi^erto been, and yet is altogedier 
hopeless in Kentucky for years to. come. This, 
in my judgment, is th^ view of enlarged be- 
nevolence, comprehensive patriotism, and en- 
lightened statesmanship. It has always seemed 
to me that onr true poUcy is to let the problem 
of slavery work out its own solution without 
ix^stine commotion. If thus allowed to run 
its natural course under the guidance only of 
interest, ceason, and the moral sense, time 
would, is the. only congenial season, mark its 
destiny— and, whatever that might be, all 
would be peaceful and right. If, as many plii- 
Lanthropists esteem it, slavery in Jj^entucky be 
a curse, premature and compulsive emancipa- 
tion would, as I think, be. to both races, a 
greater curse. Consequently, holding these 
opinions, I have, on all occasions, opjxosed 
any agi^tion of the question of emancipation, 
instant or prospective — and- have probably 
suffered as much, bv tliat conrpc, as anv other 
citizen. 

To give as much stability and security to 
slavery here as possible, as tongas it shall con- 
tinue among us, and to promote the wealth 
and true political economy of tlie State, I was 
in favor of the non-importation policy of 1833, 
which has been sustain oil^ ibr mnny years, by 
a majority of the slaveholding States^ef the 
Union, and was initiated and long continned 
in Kentucky by a majority of wise and good 
men of all classes and denominations. And 
'to prevent the discussion of slavery in any 
form on the stump and in the halls of legisla- 
tion, I would have been pleased to see that 
principle imbedded hi the Constitution. To 
prevent convulsion and assure progressive im- 
provement in the fundamental law, I also ad- 
vocated a provision authorizing !«pccific amend- 
ments by a conservative majority, without the 
delays, expense, and hazards of a convention 
with power to change, at' once, the whole 
fabric of the Constitution. Tliis theory has 
been illustrated by the Constitution of the 
United States, and tliose also of nearly overt 
State in tiie Union except Kentucky. ' It has 
been tried in nearly all the slaveholding States, 
and, instead of inviting, it has repressed agi- 
tation on the subject of slavery, because, when 
there is a known majority against emancipa- 
tion, there will be no danger of the agitation 
of a specific amendment for that hopeless pur- 
pose only. 

I have often, and un all proper occasions, 
denounced abolitionism in uU its forms. And 
I have also denounced all interference, bj 
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GongrwB, with the domettie relations of the 
States, or even of the Territories over which 
it exercises legtslatire power. In 1819, on a 
bill introduced by myself to organize the Ter- 
ritorial Government of Arkansas, an attempt 
was made by the north to interdict slavery in 
that Territory. A protracted and exciting 
discnssion ensned; and, on ttiat occasion, I ar- 
gued against the principle, justice and policy 
of such an interdict, and predicted the conse- 
quences which have followed the pcrtevering 
efforts to adopt the "Wilmot Proviso." In 
1820 I opposed in Congress the attempted re- 
striction on Missouri. In 1848-9, I again de- 
nounced all such efforts as the offspring of 
blind fanaticism and of ambition of political 
power and aggrandisement — as inconsistent 
witli philanthrojJy — as unjust to slaveholders 
• — as perilous to the Union — and as in open 
conflict with the American doctrine that every 
free people ought to regulate their own policy, 
and especially their own domestic relations. 
In all I ever wrote or uttered on the subject 
of slavery, the foregoing sentiments were em- 
bodied; and nothing I ever said or did elm be 
shown to conflict with them in the slightest 
degree. On this subject I challenge scrutiny, 
in this presence and elsewhere. 

4. A more delicate subject remains to be 
touched. It happened to be my fortune to be 
among those from whom a choice of two Sen- 
ators in Congress was made. And in those 
contests I was made to suffer — most unjustly, 
as I must bo allowed to think — not only on 
the ground already alluded to, but still more 
severely for presuming to vote for one distin- 
guished Wliig against another! 

I trust that I will be pardoned for here 
making personal allusions which, under other 
circumstances, might savor of egotism, and of 
indelicacy to others. 

When a small boy— a native bom of Ken- 
tucky — I was doomed to orphanage. At the 
age of 19 I was married and commenced, the 
business of life, without a dollar on earth. At 
the age of 25 1 was elected to Congress, and was 
twiqe successively re-elected. I was pleased 
with political life, and was cheered with en- 
couraging prospects of success. But para- 
thount duties to a young and growing family 
Inquired me to stifle all political ambkion and 
to resign my seat for my entire third term. I 
had but just reinstated myself in the practice 
of my profession when, in 1822, my fellow 
citizens of Garrard, required me to come to 
the State Legislature on the occasion of the 
relief agitation. Having thus embarked on a 
tempestuous sea, I felt it my duty to ride out 
the storm of "Belief" and "Old and New 
Court," which never ceased until 1827. For 
Ave years I devoted myself, at great pecuniary 
sacrifice, on the stump, through the press, and 
in the legislative halls, to the discussion of the 
great questions which then agitated Kontmeky 
to convulsion and almost to revolntion. 



In 1628 I acoe|»tod the appointment of 
Secretary of Stftte nnder Gov. Metcalfe, in- 
tending to remove to Frankfort, where I ex- 
pected to make a eomf^nrtable independence in 
a few yetn by a practice in tlie superior courts, 
which then promised to be nnnsnally produc- 
tive. But, in December of tiiat year, I wns 
prevailed on agamet my own judgment, and at 
the hasard of much saorifloe of interest and 
liberty, to aecept a seat on the appellate hench, 
with a salary of not more than $1,000 in legal 
currency. In that unwelcome office I labored 
nearly fourteen years, with scarcely ever th6 
leisure of a "Cotter's Saturday night" I 
never sought -an office in my life, though I had 
been offered some of the best offices under the 
federal government; but acceptance being in- 
consistent with domestic comfort and obliga- 
tion, I had declined them. In the memorable 
<'New Blection" contest in 1816-17, I had 
staked myself as one of a forlorn hope against 
a powerful m^jori^, led l^y some disting^hed 
men who have since been good Whigs. In 
1843 I resigned the Chief-Justiceship of Ken- 
tucky, and resumed the practice of law, by 
which I have eince made the chief portion of a 
small estate, sufficient for all purposes of 
rational comfort and independence. Thos 
having subjected myself to self-denial and 
self-sacrificing drudgery for thirty years, and 
finding myself at last in a condition in which I 
could afford to occupy a seat in the Senate of 
the Union, I pre^mied to say, for the first time, 
tliat if the Logislatnre should think fit to elect 
me, I would feel it an honor, and endeavor to 
deserve it by faithful .-service not unworthy of 
myself or my distinguished State. This was 
my position when I came here. I asked no 
member for his support — I resorted to none of 
the accustomed modes of conciliating fisvor. I 
stood perfectly still, awaiUng the spontaneons 
decision of the people's representatives.— 
Looking at the history of the State and the 
fortune and destiny of its pnblic men, I did 
really feel that the time had come when 
/ might be a National Senator. 

I soon found that friends of two others were 
resolved on running each of them. I did not 
feel it my duty longer to give back. And my 
friends determined to nominate me. One of 
those others was not nominated at the start— 
but most of his friends voted against me; and 
when one of the three Whig nominees was 
withdrawn^ they nominated another Whig. 
Foreseeing the unpropitions results of snch a 
contest, I detennined not to be responsibl<f for 
them, and directed the withdrawal of my name 
in defiance of the opposing wishes and counsels 
of many of my friends. My vote afterwards 
subjected me to proscription by many old and 
constant friends, some of whom had, in the 
first instance, been for me against any person 
contemplated as a candidate. Not to com- 
plain, but only to illustrate the force of that 
feeling I here state — what you all know— that, 
isf ter the vote alluded to, some of my oldest 
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firiend»-*my own tenator among othen— un- 
der their obligations to conscience, to oonstit- 
vents, and to their country, roted against me 
on all occasions and for every body who was 
put up against me. How far this proscription 
for the same liberty of opinion which they 
themselves exercised, may promote the har- 
mony or increase the strength of the now dom- 
inant party, time may tell. According to my 
creed, it is hardly consistent with justice, 
policy, or the spirit of our free institutions; 
and I fervently hope that, though it may have 
victimised me, it may here pause and not bo- 
come contagious. 

In casting the pregnant vote, I was inflii- 
«nced by no other consideration than a regard 
to distributive justice, the harmony of the 
Whig party, and my sense of duty to my im- 
mediate constituents. Had I submitted myself 
to personal or to selfish motives, my vote 
might have been very differeut. I did only 
what I felt to be my duty, as well as privilege 
— and, so believing, no fear, of ostracism 
oQuld have changed my course. 

In the election of Mr.^ Clay's successor, my 
friends were consequently placed between two 
waves. Nevertheless, they failed, as they 
and I believe^ by an accident which might not 
occur again in a thousand trials; 

« • • • « «r « . 

Had not this accident occurred, the result 
would have been altogether different from 
what it was — as many of both parties of tliis 
House confidently believe. But notwithstand- 
ing all the combinations and accidents which led 
to the actual result, I acquiesce cheerfully in it. 

Perhaps it is bdst — ^best for The — and best 
for the country. The people's representatives 
arc ptesumed to know who are th^ best quali- 
fied to sustain, in the National Senate, the 
honor of Kentucky and the integrity of the 
Union. And I bow to their decision, howev- 
er brought about. I have thought proper to 
say what I have }ust said to show that my 
name was not, at my insitance or for any fac- 
tious 6r hopeless purpose, obtruded on the 
Legislature in the late memorable contests 
for seats in the Senate of the United States. 
43 



Our session, gentlemen, has been nnimially 
eventful. It has produced more in the same 
time than\any which ever preceded it. — 
Whether our constituents will be greatly 
blessed by its labors, the fruits of them idll 
soon show. It is but an act of justice, however, 
to declare that patriotism, industry and intel- 
ligence have generally signalized your delib- 
erations. And now about to separate, I fer- 
vently hope that we may all part in peace and 
friendship. Should it Be the fat« of any of uji 
never to meet again on earth, may we dierish 
no unkind memories of the past. For myself, 
I can sincerely declare that, whatever may 
be the future destiny of any or all of you, I 
shall ever sympathize in your good fortune. 

May you all return in good health to your 
homes, and meet the smiles of your famUies, 
constituents, and friends. And may our beloved 
country grow and prosper under our legislation. 

This is a momentous age— an age not of 
transition only, but df wonderfdl progress and 
development. And the position of Kentucky 
is peculiarly interesting and responsible. This 
land of promise — ^this western world, may 
soon wield the destinies Of America, and, 
through its power and example, those of all 
mankind. Kentucky— th^ first bom of the 
Ct5-Alleghenian States, and the mother of 
some of them — may, by right principles and 
conduct, save or destroy institutions most glo- 
rious in the past and most hopeful for the fu- 
ture. Let her cling to her motto — let her 
preserve untarnished her escutcheon — ^let 
her maintain her national position — and 
all will be well. But, whatever may betide 
us, may none of iis live to see the broad flag 
of the Union bow to faction, or the hull of the 
constitution of Washington split into fragments. 
May it be our better destiny to live long 
enough to behold that noble ship survive, un- 
hurt, the storm which besets it, and that bright 
banner float higher and higher, until it shaU 
be the guardian emblem of the civilized eartii. 

I shall never again occupy this chair, or a 
seat on this floor. I now take my leave of 
both forever. Farewell. 

This House is now adjourned sine die* 
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Pursuant to public notice, a larj^e portion of 
thacitixens of tine citj of Lexington and county 
of Fayette who are opposed to the adoption of 
the new Constitution, met at the Ciij Hall on 
Saturday morning, the 2d inst., at 11 o'clock. 
James O. Harrison, Esq., was called to the 
Ohair. The object of the meeting being ex* 
}>lain^, as being for the thorough organiza- 
tion of the friends of Constitutional Liberty 
in this city^and county, and the formation of 
an association opposed to the adoption of the 
new Constitution ; on motion a committee of 
four was appointed p consisting of the Hon. 
George Robertson, Wm. O- Smith, Geo. B. 
Kinkead, and Dr. John C. Dftrbv, to presents 
suitable plan of organization. The committee 
retired, and in a few minutes returned and 
presented the following resolutions. 

Resolvedf That we will earnestly and firmly 
oppose, by all such means as may become ne- 
ceasary and proper, the adoption of the new 
Constitution; and that ju a mean of effecting 
efficient co-operation, we hereby organico our- 
selves into an association, to be called " The 
fHends of Constitutional Liberty in Fayette 
County." 

Resolved, That our friends in all parts of 
the county be requested to organize themselyes 
as soon as possible for the work before them ; 
and em^oy all proper means for disseminat- 
ing tmui on the groat subject to be decided at 
thepoUs in May. 

Resolvedy That the foUowiujg persons be ap- 
pointed officers of this Association. 

President— James O. Harrison. 

Vice Presidents — Jacob Hughes, Joseph 
Biran, Benj. F. Grares, McCann, R; J. Spun-, 
John Cooper, 0. D. Winn, Coleman Graves, 
John Lyle, John Q. Ihnes, James Morrow, 
Geo. W. C. Graves, John C. Hull, Wm. Ceoper, 
W. M. Atchison, C. C. Moore, Robert Nutter, 
M. C. Johnson, EUsha Warfield, sr., Thomas 



Hughes, Thomas Hemingway, Richard Chiles 
John Chisham, Ab'm. &wn\an^ James Sulli- 
van, J. B, Cooper, Garrett Watts, Hiram Shaw, 
P. E. Yeiser, Wm. Vanpelt, Gen. Wm. Bryan, 
S. S. Grimes, Br. G. B. Harrison, James Mc- 
NeUl, Daniel Brink, I. N. Tamall, H. Limme, 
Gen. G. W. ©amaby, Roger Quarles, Edward 
Hart, Jacob Hostetter, J. Glass Marshall, Col. 
J. H. Chrisman, H. Elgin, John Caldwell, R. 
Courtney, Talbott, John L. Elbert. 

Vigilance Committee — ^Dr. B. W. Dudley, 
E. S. Broaddus, A. B. Carroll, J. R. Sloan, £. 
W. Hunt, Geo. R. Trotter, Dr. John C. Darby, 
Jacob Ashton, Geo. B. Kinkead, Elisha, N. 
Warfield, Levi 0. Todd, Dr. a M. Letcher. 

Secretaries— Wm. H^ Brand, S. P. Scott, 
Geo. W . Abemethy. 

The resolutions were unanimously adopt- 
ed, after which, the meeting adjourned to meet 
at the Court House,* at half-past two o'clock, 
to hear an address from the Committee. 

J AS. O. HARRISON, President. 

W. H. Brand, Secretary. 

Pursuant to adjournment, the Association 
met at the Court House at half-past two o'clock, 
when the Hon. Geo. Robertson arose, *and af- 
ter a few preliminary remarks, in which he 
briefly but forcibly recapitulated the objec- 
tions to the new Constitution, closed by read- 
ing the following address which was unani- 
mously adopted. 

Upon motion of Geo, B. Kinead, 5,000 co- 
pies were ordered to be printed in pamphlet 
ibrm for circulation. 

W. M. 0. Smith was then called upon, and 
in a short speech gave his reasons for opposi- 
tion to the new Constitution. His bndT re- 
marks were impressive and efiEfective 

After which the Association adjourned. 
J AS. O. HARRISON, Pres't. 

W. H. Brand, Secretary. - 
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Fellow Citixent : — A portion of the citizeDS 
of Kentucky lately assembled, frOm yarious 
quarters of the State at the oapitol, for the 
purpose of organizing " the friends of Consti- 
tutional Liberty" in opposition to the adoption 
of the u&w scheme of QoYernment proposed 
by the Convention elected to revise our exist- 
ing Constitution. The day of their assem- 
blme was auspicious to a nappy result. On 
the Birth-day of Washington, freemen of Ken- 
tucky met together in council to assert and 
maintain the principles of Washington ; on 
the anniversaiy of the commencement of the 
glorious battle of Buena Vista, they commen- 
ced a civil contest far more eventful — a battle 
of civil liberty— the battle of the Constitution 
— the battle of Kentucky; on the final issue of 
which may depend the destiny of our distin-. 
guished Commonwealth. 

In conformity to a suggestion by that as- 
sembly we, citizens of Fayette, have convened 
at Lexington to pledge our zealous co-opera- 
tion in the patriotic woilc it has proposed, and 
briefly^ but candidly, to address eur fellow 
citizens of the county on a subject most inter- 
esting to us all, and to our children and child- 
ren's children, for generations to come. 

To be free is Uie natural rifi;fat, as well as the 
instinctive desire, of all civifized men. If all 
men had the absolute liberty to do whatever 
they might will to do, no man could be secure 
in the enjoyment of any right. Therefore 
some common government over all, and with 
power to protect each in the enjoyment of the 
cardinal rights of life, liberty, property and 
civil equality against a dominant pirty, is in- 
dispensable to the practical freedom and se- 
curity of the citizens of eveiT Democracy, of 
whatever form. Liberty without security is a 
delusive mockery — ^it is anarchy, which is the 
worst form of despotism. To secure to every 
citizen as much of natural liberty as may he 
compatible with the stability of public au- 
thority and the security of the fundamental 
rights of all, is the great problem of Republi- 
can Qovemmeut, which, iicvertobe effbctually 
solved on earth, has been already exemplified 
only by the Anelo-Saxon race in the present 
age, and m our olessed America. The Amer- 
ican mode of effecting this great end — the de* 
sire of all just men — is by the adoption of 
written Constitutions, recognizing the civil 
equality of every citizen,lmposlDg limitations 
op the power of numbers, and distributing all 
popular sovereignty among three co-ordinate 
bodies of magistracy, each the organ of the 
people within its separate sphere, and so con- 



stituted as to operate as a wholesome check on 
the others ; and, by .thus preserving a con- 
servative equilibrium of power, to upnold all 
guarantied rights against unconstitutional 
encroachment ny even a ruling party of the 
people themselves No limitation on legisla- 
tive power would be e£Gectual, nor any guaran- 
tee of life, property, or liberty of speech or of 
conscience availing^ without a Judiciary armed 
with authority to expound and administer 
all law, and so organized as to be able and 
willing to do justice between the high and the 
flow, and maintain the supremacy of the Con- 
stitution in defiance of the seductions of pop- 
ularity or the terrors of power in an ascendant 
party, however large or domineering. This, at 
last, is the anchor of a free State— the pallad- 
ium of true liberty and security. For want of 
such anchorage, every Republican Ship of 
State which the wisdom of antiquity or the 
patriotism of the middle affes ever launched 
on the ocean of popular wiD, has sunk under 
the waves of party passion. 

Instructed by the experience of ag es, Wash- 
ington, Franklin, Madison, and their compeers 
in the Federal Convention Of 1787, coifttruct- 
ed a national government on the true and only 
available plan : and their mighty work is just 
ly consid^ed the model Constitution of every 
free, virtuous, and enlightened people. Ken- 
tucky—the first born of the "old 13," fashion- 
ed her Constitution by that finished model. 
And hence our Constitution, under which we 
have lived and prospered for more than half a 
century, may be justly said to be the offspring 
of the matured and rectified wisdom of the 
Father of his Country, and his enlightened 
co-laborers in the cause of American liberty. 
It is a shoot from the stock planted by their 
hands — the anatomy is the same — every thing 
organic, every thing vital; is essentially the 
. tame. And therefore, if one be radically defec- 
tive, the other rnust be equally so — and, if the 
frame- work of the one be right, that of the 
other cannot be wren?. We are satisfied that 
in the stamina of a Republican Constitution 
each of them is as perfect as human wisdom 
will ever bo able to make. But, like all the 
works of fallible man, boUi of them are, in 
some portions of their superstructure, imper- 
fect, and might, in that respect, be improved. 
None of these, however, are esential to vitality 
or stability. No prefect Constitution will ever 
be made by tJie hands of man; nor, if such au 
one should be given to us by Omniscience, 
would we all be satisfied with it. Human 
. wisdom will laever make a Constitution which 
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▼ill be, in 9}\ respects, ^16618617 what any one 
of eyen those who made it would prefer: all will 
have Bome objection to it. And , consequently, 
eyeiy citizen of Kentucky, who thinks for 
himself, has felt some objections to our Consti- 
tution, comparatiyely excellent as enlightened 
candor must admit it to be. Each of us would 
be pleased to see it amended if such partial 
amendments as, incur judgments, would im- 
proye it; could be adopted. — But none of us 
would touch a fibre or its roots: none of us 
'WOttld essentially change one of the three 
great organs of its being. Kor haye we any 
nope that a Conyention, constituted as the 
late one was, and determined to tear up the 
Constitution aiid plant a new one in its mace, 
will eyer establish one as good, or which will 
liye as long, or bear as good or as much friiit. 
. Under that old Constitution eyerj citizen, 
howeyer humble, has enjoyed all the g^uaran- 
tied^ rights, and the Commonwealth has been 
distinguished by a prosperity and a name 
which should satisfy the reasonable ambition 
of any republic on earth. 

Altnough eyery citizen of Kentucky has 
looked on its Constitution an imperfect, and 
would therefore haye desired to alter it in such 
a manner as would, in his opinion, improye it, 
yet, apprehending that it might be maae worse 
instead of better under the radical process of 
a total renovation by a Convention armed 
with power over the whole of it, an over- 
whelming majority persisted in overruling a 
call for such a Convention until the eventful 
year of 1847 when, as a consequence more of 
the timidity of rival pai'ties sti-uggling for 
the predominance than of the deliberate 
choice of the people, an act was passed for 
taking their yote ; and, chiefly as the effect of 
the same paralysing circumstanc(i, the call 
Was made rather oy default. To enable 
the people . to vote with their eyes open 
to the consequences, the advocates of the call 
published a ^* platform*' of the reforms, for 
effecting which they desired a Convention . On 
that platform, believing it to be made in good 
faith, the peOT)le concurred in the solicited 
call. IfoDe of^the proposed reforms would 
haye made any radical' change in the organic 
structure of the .Qovcrnment. The most es- 
sential and conspicuous of them were, 1st. A 
change in the mode of altering the Constitu- 
tion, so as to allow partial amendments by 
votes at the polls without the expense, agita- 
tions and hazards of Conventions with full 
power to change the whole — and 2d« A change 
in the tenure of judicial office from life to a 
prescribed number of years — ^but disclaiming 
any purpose otherwise to impair the necessary 
inaependence of the Judiciary. 

But, notwithstanding that implied pledge, 
the Convention has offered for adoption a new 
scheme radically different from that proposed 
to the people for their consideration, when 
they voted to txy the experiment of reform. 
The new form not only does not permit the 
people to improve their Constitution by par- 
tial amendments* in modes similar to those by 
~^* '^ the CoMtitatioii of these United States, 



and the Constitntions of a large majority of 
the States, and of «dl the slave States in the 
Union except Kentucky, may be amended— * 
but withholds the right to make any change 
whatever, however much or unanimously it 
may be desired, in any other mode than Yrr « 
Convention, and after a persevering and agi- 
tating struggle for at least seven yean. And 
inst^d of changing merely the tenure of office 
as proposed, it mues all Judges, as well as 
almost all other officers, high and low, elec- 
tive, reduces judicial tenure to unreasonably 
short periods, and allows the Judges to bere- 
eligible. TheSe changes are not only radical 
but essentially irreconcilable with uosc pro- 
posed by the platferm. Horeover, instead of 
such a re- organization of the County Courts 
as was Contemplated, the Convention provides 
for more than 300 new Judges, who, if they 
should ba- abler lawyers than the ordinary 
Justices, must cost the state at least $l50,0Ci0 
annually— or, if they should not be jurists, 
will probably increase the drafts on the trea- 
sury as much as $50,000 a year — all for noth- 
ing ; the present County Courts costing noth- 
ing and doing their business as well. 

In chaining down the Constitution to pre- 
vent alteration, the Convention, instead of 
progressing wit^ the spirit of the age, has, by 
one gigantic leap, gone backward to the 
gloomy days of feudal lerds and vassals — has 
turned its pack on modern light and on every 
American precedent — has tied a Gordian knot 
which can scarcely ever be unloosed unless it 
be cut — and would thus fasten on this gener- 
ation and its posterity a Government which, 
however oppressive or odious it may become, 
but few men will ever hope to change oUier- 
wise than by revolution. Thfs sur^y is not 
"progressive Democracy." We should sus- 
pect rather it was a device of Whig htwyers 
in the Convention, to damn the whole scheme 
of the little Democratic majority in that 
body. 

Had the "platform" proposed such a Con- 
stitution wc-.are satisfied that the call of a 
Convention would have been overruled by a 
majority as large as that whieh, relying on 
the published basis, voted for it. 

And can it be beleived that the Judiciaiy, 
as constituted in the new plan, will be such 
as all experience demands and the theory of 
every American or modern Constitution (even 
this new one) requires for maintaining in- 
violate the guaranties of the fundamental law, 
and securing impartial justice between man 
and man ? In tne whole annals of jurispru- 
denoe no such judiciary ever proved adequate 
to either of these indispensable ends of every 
vQod Government To declare that certain in- 
dividual rights shall be sacred, or to declare 
that the Legislature shall not invade any one 
of them, is a humbug, unless the ConsUtu- 
tion containing the declaration shall also pro- 
vide proper and effectual meaas of maintain- 
ing Its supremacy over the repugnant will of 
a dominant party, however strong. Whes 
this is not done, the practical j^wer is aot 
where it ought to be, in the OonatitatioB, but* 
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where it ought not to be, in a Le^^islatiTe ma- 
jority, whidi it is the chief object of every 
constitutioual limitation to control, in the only 
eflbctual mode, by a finn^ honest, and enlight- 
ened Judiciary. 

With a pliant Judiciary, subservient to the 
will of a ruling party, the Constitution will 
fail to protect whenerer its protection shall be 
most needed — to save the poor, the weak, and 
the unpopular from unconstitutional oppres- 
sion. ^ should a triumjphant party pass an act 
impairing the obligation of contracts, or an ex 
post jf'acto act, or an act punishing a freeman 
for his conscience, or robbing him of his pro- 
perty, the doomed citizen could, with but little 
nope of rescue, appeal to a Judge elected by 
the same party, for a short period, and anz- 
iottriy hoping for re-election JSad such been 
our Judges during the memorable "old and 
new Court" controYcrsy which iCntated Ken- 
tucky fer many years, they would sooner or 
later, have bowed to the persevering and tre 



the minority and the majority, would have an 
equal chance of tftem and impartial iustice? 
And for what, but to protect thoec who have 
not the power to protect themselves, is a Re- 
publican Constitution ever made? History 
tells a warning tale on this momentous sub- 
ject, and yet tells not— because the historian 
cannot know-7-the one hundreth part of the 
corruptions, the prostitutions, and the oppres- 
sions springing from the organization of such 
a JudiciaiT as that proposed by the late Con- 
vention. %tX it does record, in burning char- 
acters, the humiliating^ fact that, even in our 
gallant sister State, Mississippi, Judges haVe 
closed their courts to avoid giving judgments 
— Sheriffs have resigned to prevent execution 
— ^and that, more than onpo, " Lvnch" law has 
reigned supreme and unrebuked. 

^ith a prophetic forecast, aA well as historic 
truth, Thomas Jefferson, in his notes on Tir- 
ffinia, denounced such a servile Judiciary as 
the supple instrument of faction and of anar- 



mendous majority interested in unconstitu- 1 chy, and said, in reference to it — " An elective 
tional "relief acts," and the Constitution, iu- Despotism is not the Government wefouahtfor.'* 
ftead <^ triumphing, as it did most gloriously And echo should reverberate through the whole 
throueh a firm Judiciary, would finally have valley of the Mississippi, " SueA an elective 
gone aown and become the play thing of fac- Despotism is not the Government we fought fon** 
tioc. Popular election may not be the best] On this subject James Madison and his col- 



mode of selecting eood Jydges. Admitting 
the competency of the people to appoint 
Judges, as well as the incumbents of the other 
de]^artments, when they have proper opportu- 
nities of doinff so, yet the great reason why 
they should elect the latter does not apply to 
the former. In legislation the constitutional 
will of the people ought to prevail — and, 
therefore they should elect their legislative re- 
presentatives. The same principle applies 
also to meet of the duties of the ^Executive : 
but a very different one applies to the Judi- 
ciary, whose province is, not to echo the public 
sentiment, but to decide the law and uphold 
jtistice and the Constitution against an oppos- 
ing torrent of popular feeling. To maJce 
Judges of the law representatives of public 
opinion, like the makers of the law, is incon- 
sistent and suicidal. And consequently, 
whatever will tend to subject tlie Judiciary to 
the fluctuating tide of passion or of party is, 
so far, subversive of the American tneoiy of 
Constitutional liberty and security. Had the 
Convention only provided for the election of 
Judges for a period of ten or twelve years, and 
declared against a re-election, wo would not 
have opposed the adoption of the new Consti- 
tution on that ground alone. But, by reducing 
the term ef office to so short a period as six 
years, and allowing re-eligibility, that new 
scheme of Government holds out a bait which 
must subject the Judiciary to a capricious 
power, whose will the objects of its creation 
and of the Constitution itself require it often 
to resist and control. 

Who could expect such a Judiciary, by a 
self-sacrifice, to maintain the integrity of the 
Constitution against an exceedingly popular 
act of Ataetnblr? Who would hope, that before 
raeh Judges the poor and rich, the weak and 
ike pow«nU, Um pofnikr and th« fri«adl«e. 



leagues in the work of consolidating our na 
tional liberties, have recorded, for ot^r safety, 
the following instructions: 

" In a Monarchy it (an independent Judi- 
ciary) is an excellent barrier to the despotism 
of the prince ; in a Republic it is a no less ex- 
cellent barrier to the encroachments and op- 
pressions of the Representative body ; and it 
is the best expedient that can be devised, in 
any Government, to secure a steady, upright 
and impartial administration of the laws." 

" The complete independence of the Courts 
of Justice is peculiarly essential in a limited 
Constitution. By a limited Constitution, we 
mean one which contains specified exceptions 
to the Legislative authority. Such, for in- 
stance, as that it shall pass no bill of attainder 
or ex post faoto laws, or the like ; limitations 
can bo preserved in practice in no other way 
than through the medium of Courts of Jus- 
tice, whose duty it niust be to dcolare all acts, 
contrary to the manifest tenor of the Consti- 
tution, void. Without this all the reservations 
of particular rights ot privileges would amount 
to nothing." " The independence of the Ju- 
diciary is equally requisite to cniard the Con- 
stitution and the righte of individuals from 
the effects of those u\ humors which the arts 
of desip^ning men, or the influence of particu- 
lar conjunctures sometimes disseminate among 
the people themselves." " The benefits of the 
moderation of inte^ty of the Judiciary have 
already been felt m more States than one." 
" Considerate men, of every description, ought 
to prize whatever will beget this temper in 
iho Courts; as no man can be sure tnat he 
may not be to-morrow the victim of a spirit of 
injustice by which he may be a gainer to-day 
— 4md every man must now feel that the in- 
evitable tendeney of such a spirit b to up th« 
foondationa of publie .and piirtto c«iiflo«DM 
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and to introduce, in Its atead, uniyersal dis- 
5ru8t." 

Those are the wise lessons of our fathers, 
and their truth is stamped by the experience 
of all ages. 

And, is it not as important to confidence, 
security, and justice, m a Republic, l^at 
Judges should not be subservient to a domi- 
nant party, as it can ever be that, in a mon- 
archy, they should not be the tools of an ar^ 
bitrary king? Is it not eren more important 7 
Are not the influence and power of an over* 
whelming majority of the people in a democ- 
racy more difficult to withstand than those of 
one man under any form of Government? 
The one, if a monster, ijs one-armed — the 
other might be a Briserian giant with a hun- 
dred strong arms. 

The absolute supremacy of an unchecked 
majority of the people of any State is the 
most insecure and intolerable of all Govern- 
ments. The grand object, therefore, of every 
American Constitution has been to secure the 
weak against the strong, the poor against the 
rich, minorities against unjust majonties, each 
citizen against oppi*ession by all, and the 
State itself against factious combinations to 
undermine its foundations. A Government 
of reason, and not of passion — of truth and 
not of error— of virtue and not of vice — of 

i'ust laws and not of unjust men— is the first 
lope of every Republican, and the ultimate 
aim of every well organized Republic. And 
all history, as well as right reason, proves that 
there can be no security to any individual 
right without (organic limitations on the will 
of an ephemeral majority. Hence an unlini- 
ited Democracy is an obsolete form of Govern- 
ment; and hence. also c^Dry American Consti- 
tution professes, as it? leading object, to guard 
Liberty, Property and Equ5ity, against the 
arbitrary power of sbifLinff majorities, or ra- 
ther of the Legislature, which is the creature 
of the ruling popular majority. And this 
they all propose to effect, in the only efficient 
modes, by imposing fundamental limitations 
on Legislative power, and by providing a dis- 
tinct department for upholding those salutary 
restrictions. Without such a oody of Magis- 
tmcy all constitutional limitations on the in- 
herent power of majorities would be but cob- 
webs, and the Constitution itself, which 
should be above all, would not, when its pro- 
tection would be most needed, operate at all, 
as " the supreme law/' Without such a tri- 
bunal a dominant majority might enforpe every 
unconstitutional act which ignorance or pas- 
, sion might induce the Legislature to pass; and 
t^en, for all the great ends of its creation, the 
Constitution would be powerless— dead. It 
would be a useless body without a soul — a 
mere mechanism without inherent motive 
power, or capacity of self-preservation. It 
would bo all theory, and no practice. It ^ould 
still speak ; but its speech would be mechan- 
ical — ^the cuckoo note of the dominant partv 
— and when its protection shonld be invoked, 
it would be as dumb and as nerveless as a 
statue. That Constitution which does not 



provide effectual means for maintaining iniio- 
late its theoretic limitations on the will of the 
majorifj, ia not^ in any true or available senae, 
a fundamental and supreme law. It is not, 
therefore, in the American sense, a Constitu- 
tion. This our Fathers have told us, and, as 
their best legacy, Washington, Madison, Jef- 
ferson, and me most enlightened of their pat- 
riotic contemporaries have warned us never to 
forget that ^eat political truth established by 
umversal history and consecrated by the im- 
mortal work of their illustrious and eventful 
day. 

The new scheme proposed by the Conven- 
tion, in contempt of ail the lessons of expe- 
rience and of the solemn Warning of our Patri- 
archs of the purest and brigntest age of 
Liberty, would organize a Judiciary in such a 
manner as to make it subservient to the very 
power which the security of all our guarantied 
rights requires that it should often resist and 
control. Instead of making the Constitution 
supreme over all parties, as evejy organic sys- 
tem, to be a ^ooa one, must do, it instals the 
transient majority as practically the supreme 
power over all that concerns the Common- 
wealth and every citizen of it. In the act of 
its creation therefore, it commits suicide by 
the infusion, into Its vieas, of an insidious 
and slow, but sure poison: 

Wherever a simdar system has been tried, 
the laws have been unstable, justice capri- 
cious, judicial decisions but little respected, 
the weak oppressed, and the Constitution 
paralyzed. Even in Ohio, where the State 
Judges are dependent, as tibey would be here 
under tlie new form, on the breath of a ruling 
majority, no Kentuckian can feel any assur- 
ance of justice in regard to his fugitive slaves 
unless he appeals to a judge ofthc general gov- 
ernment wno may havq a judgment of his own 
and firmness enough to utter and maintain it 
in defiaoce of the clamor of the multitude. 
And though many there may say that the elec- 
tive, periodical, re-eligible judiciary works 
well, you may find that they are holders or ex- 
pectants of office er belong to the majority and 
would therefore, good or oad, praise the ma- 
chine that works U> their own hands. But in- 
quire of a disinterested, quiet citizen, and he 
will tell you it is a curse — that it often does 
crying injustice to obnoxious or uninfluenUal 
persons which the world knows not of — and 
that it nevei stays the popular arm of power, 
when uplifted to strike down the Constitution. 

If such a Judiciary be, on principle, right 
iu Kentucky, it would be equally right in 
every other State ; and if right in all the 
States of the Union, it piust be right also in 
the United States. Then let Kentucky once 
adopt the new Constitution, and, by her ex- 
ample, invite her sister States and the General 
Government to adopt a similar judicial system, 
and soon, the national majoritybein|^ opposed 
to slavery, abolitionists and xree-soilers may 
reign supreme through the instrumentality of 
a depenaent servile judiciary — the last consti- 
tutional arbiter of the supreme law of the 
Union. And then there wul be neither nnion 
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nor peace, nor seenrify to slave property. 
Against such a jndicianrthe minoritjof riave 
States would protest. For the like reason the 
wise and the just oueht to protest against such 
a jndiciaiy in anj State, and, ahore idl, in 
Kentucky. A late number of the National 
Intelligencer solemnly warns the people of 
Maryland (who are about to amend their Oon- 
^titution) against the curse of an elective, pe- 
riodical, re*eligible judiciary. 

This is but an illustration of a fandamental 
principle of the American Whig party. And 
it is equally a principle of all organized, lim- 
ited, conservatiye Democracy. Let eitiier a 
Whig or a Democrat, honest and enlightened, 
deny it, if, in his conscience, he Can. 

In the proposed re-or^nization of the Ex- 
ecutive too, tne Convention disrobes the Gov- 
oriior of almost all authority, except that of 
drawing a sinecure salanr, and issuing par- 
<lons and remissions of nnes. And, as this 
will be his chief patronage, he may find it his 
interest to make a freer use than ever hereto- 
Tore of the pestilent prerogative of remission, 
lie will still be held responsible for the exe- 
cution of the law, and yet his subalterns are 
not, in any way, responsible to him. The 
keeper of the public money, the Attorney 
(Tcneral, the subordinate Attorneys for the 
Commonwealth, the Sheriffs and the Consta- 
bles, are all to be elected; — and Sheriffs, though 
agents of the Treasury, are to be elected, not 
by any organ of the State,butby small fractions 
of it. This mode of appointing: Sheriffs was 
fully tried in Kentucky from 1792tol799; and 
traaition testifies that it proved an intolerable 
nuiiiance to the treasury, as well as to private 
justice; and the first Constitution was, in that 
rcnpect, thdr^fore, amended by that which 
many desire now to change back to it. hut 
ihin is comparatively a matter of slight con- 
corn, and is certainly not " progressive.*' 

The advocates of the Convention claimed 
for the people some enlargement of their priv- 
ileges, and the Convention, in its published 
nddress, professes to have made a great eztcn- 
hion of tnem. But this is not so. The new 
Constitution gives the people onlv one new 
privilege — that of universal election — ^which 
will be of no practical utility; and it takes 
from them many valuable rights and privi- 
leges they now enjoy. Whilst it amuses the 
unreflecting with the semblance of a greatly 
augmented electoral power, it provides for so 
many and such frequent elections, and of so 
many officers, high and low, at the same time, 
ns to prevent the pure, careful, and prudent 
exercise of the franchise, throw all iiomina 



people of valuable ri|;ht8 they have hitherto 
enjoyed. Although it is a cherished and time 
honored maxim of republicanism, that fre- 
<juent elections of legislative agents is essen- 
tial to liberty, by securing proper responsibil- 
ity, and a faithful representation of the con- 
stituent will; yet the new Constitution with- 
holds from the electors the right to vote for 
members of tiie House of Bepresentatives of 
the State oftener than once in two years; and 
thus, instead of repressing excessive legisla- 
tion by circumscribing the legislative sphere, 
and limiting the duration of the Legi^la- 
tuie, it takes from the people the priviJeee 
of making laws evciy vear, and leaves the 
officers of government ihemsclves unguarded 
bv the Gb^nd Inquest of the State for a period 
o? two years. It also recjuires tho counties, 
and such a city as Louisville, to be subdivided 
into several election precincts, which will 
greatly increase the public burthen; and it ar- 
bitrarily denies to every citizen the right to 
vote out of his own precinct, or even in it, un- 
less he shall have resided there 60 days imme- 
diately preceding the day when he offers to 
vote. Tnis restriction will frequently dis- 
franchise some of our host citizens, and al- 
ways a portion of the poor and laboring class, 
whohave not the means of providing abiding 
homes, or do not feel it tlioir interest, to do so. 
Will any such free white men vote thus to tie 
their own hands and lock their own mouths? 

The new Constitution also apportions re- 
presentation in such a manner as to deprive 
many counties of their equal share of represen- 
tative power, and lo i^ive to other portions, 
and e<5pecially the commercial and rapidly 
growing cities, an nnjiist preponderance 
over the populous agricultural districts of 
the country. This fact is indisputable. It 
also perpetuates the existing hijjn taxation, 
and even requires an increase; and yet it locks 
the door of the treasury ogainst the people 
themselves, and forbld««"the extension or com- 
pletion of works of Int.ernal improvement, 
nowever necessary to the public welfare any 
such improvements may become. Can not the 
people oe trusletl with their own money? 
Shall they have no power to regulate their 
own taxes, or to direct any appropriation of 
the proceeds? The new Constitution says 
not. Such fetters on the popular right of tax- 
ation and disbursement, led to the Ameriean 
Revolution; and they will never be long en- 
dured by any people who know how to be free. 

In providing for electing four Appellate 
Judges by districts, the Convention curtails 
aod porverts the elective privilege; for, ac- 



tions and elections virtually into the hands of i cording to this mode of election, no citizen 
a few busy and selfish managers — degrade the | will have a right to vote for or against itiorc 



practical government into a trafficking and 
corrupting oligarchy — and, finally, produce 
among the industrious and working classes, a 
paralyzing indifference about voting, and thus 
operate so as to concentrate the elective pow- 
er on a class that will make a trade of elec- 
tions. Is this privilege a boon to be struggled 
for by wise men? But, as a compensation for 
this bubble, the Convention would deprive the 



than one of the four judges, who are to decide 
finally on his constitution and his dearest 
rights. And the most important office under 
the Constitution- -that of "Chief Justice of 
Kentucky" — ^which should be conferred on the 
most distinguished jurist as the prize of merit, 
is to be gambled for, and won by the lucky ad- 
venturer who happens to draw the $horteU 
fitrawt 
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Bat, to cap the inyerted climax of popular 
priYilegMythe CoiiTexitioi^ as already suggest- 
ed, has sealed up it$ Cosstitution and marked 
it "immutable,** except by reToIutioD or a coa- 
vulsive agitation for maoy years. This re- 
nounces tbe Declaration or Independence, 
which proclaims that all just GovernmeDt be^ 
ing made bj and for the people, "thejr have at 
alitimes an inalienable and indefeasible right 
to alter, reform, or aboliBh their Government, 
in such manner as they think proper." And. 
though fundamental stability requires some 
prudent limiuition on the time and manner of 
reform, still it should not be more than enough 
to insure calm, rational and thorough consid- 
eration by the constituent body. The ezisting 
constitution is much the stronsest in the union 
against tlie power of change, out its cords are 
doubled ana twisted by the new. Under the 
new Constitution, but few would have the pa- 
tience or the courage to attempt reform in the 
modepre^jcribcd; and, if it should ever be at- 
tempted, there must be an all-absorbing agi- 
tation for a long period, beyond which many 
could not hope to live. 

Such are some of the^ampleti of the enlarge- 
ment of popular privileges by the Convention, 
and also of its professed concessions, to the 
people of more iramediats control over their 
Government and its administration! Do any 
ur all of the provisiunR, whicli have been thus 
noticed, increase the rights or the real powers 
of the people? Do they not , as far as th<irmaj 
operate, put handcuffs on the people, and stifle 
their free and independent voice? And, with 
all tliis privation, til e Convention offers a Con- 
stitution which must fail to secure the ostensi- 
ble objects of it — stabilitff — stcurily-^jusUce — a 
Constitution under which, except as to amend- 
ment, the ship of State will float, rudderless 
and anchorless, on the tide of popular senti- 
ment, te the imminent hazard of all the pow- 
erless on board. It contains a few new pro- 
viRions whicli we approve. But they are 
?«light, and most of them might have been ef- 
fected by legislation. The County Courts 
might have been sufficiently re-organized by 
act of assembly, and in a manner much better 
and cheaper than tliat fixed by the Conven- 
tion. Xjcgislativc Divorces are consti'uctively 
prehibited by the existing Constitution; and 
an express inhibition is not, therefore, of any 

freat advantage. The tenure of office by the 
udges of th« Circuit Courts might be rodaced 
by legislation, because tliese are legislative 
courts, and therefore may bo limited period- 
ically by legislative actSi And the provisions 
as to uuelling^are!,incoiiBi8tent,'aDd some of 
them impracticable; for, while one provision 
.authorizes the Governor to remit the penalty, 
another, nevertlielcss, requires that the duel- 
list, when he takes an official oath; shall 
fiwear tliathe had been guiltless ever since the 
adoption of the Constitution ! And this is on- 
ly one of the^maoy vexatious incongruities 
which] characterize tlie crude heterogeneous 
form proposed for our adoption. The truth is 
said to l»e .that, although the Convention sat 



eighty-three days, it signed ite Conwtiintioii 
tfi crude Bcrapg without «ttgnatment. 

We have no diapoaition to speak disreapect- 
fttlly of Uie Convention. We regret that It 
chose to re-assemble in June, for a nomiTml ^ 
purpose — we respret that, by its own mandsite. 
It took from the treasuiy $2,300 fen* its paj 
beyond \ha,t Jixed by the law under which it of- 
semhled, or by any other law— we regret that it 
did not allow more time for sober revision by 
the people, and a more suitable occasion for a 
full and satisfactory decision at the polls by a 
majority of the freemen of Kentucky, instead 
of a minority that may now happen to decide 
the future destiny of us all. And we reg^, 
more than all, that, after so much agitation, 
and so much expenditure of public money, it 
did not offer us a- better Constitution — one .that 
we could safely and conscientiously adopt It 
might, had it been so disposed, have amended 
the old Constitution in two weeks, in such a 
manner as to have given satisfaction to nine- 
teen-twentieths of the freemen of Kentucky. 
But many of the members of the Convention 
were elected under the influence of passions 
unpropiUotLs to the formation of such a Con? 
stitution as wisdom would approve or patriot- 
ism would adopt. By their works, however, 
they should be tried. IM the tree be judged &y 
its fruit. 

The Constitution proposed is in many of its 
features, essentially undemocratic — ^more so, 
altogether than any yet adopted in the United 
States. It speaks for the people, but will act 
again<tt them; and is, in many important re- 
spects, very far from such as tney desired and 
had a right to expect.— Then it may be hoped 
that the Democratic party will not vote for it 
on any such paltry ground as the fact that a 
small majority of the Convention claimed to 
be of that party. The sacrifice would be too 
great for the empty bubble of a doubtful party 
triumph. We nope therefore that aUegi- 
ance to coontry and duty to posterity will pre- 
vent the immolation. Ana, as the new Con- 
stitution is not at all like that proposed in the 
call of a Convention, a decent lespect for com- 
mon sense and consistency would authorise 
the expectation that most of those even who 
united in that call, will vote against the rati- 
fication of that which may be felt as a fraud 
on them as well as on others. We are well 
satisfied that many of the original movers 
of a Convention and voters for it, will vote 
against its Constitution — and among these is 
John L. Helm, the writer of the platform and 
the prime mover and leading champion of 
" reform." And how an old-court Whig can 
vote for that Constitution is a vexatious pro- 
blem, of which we can neither anticipate nor 
attempt a satisfactory solution. We believe 
that, if it be adopted, the Worst constitution 
in the Union will be planted on the ruins of 
one of tlie best. And wc do apprehend also that 
it will not be a Constitution for the unaspiring 
quiet people, but a machine for hungry law- 
yers, office-seekers, and demacognes to play 
upon. We feel sure that it would not work as 
, its disinterested advocates desire and expect. 
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Hoy do w« dtfolht, if adapted, tluit « m^Hty 
of the people will booh become tired of it and 
deeke a change that will theo be almost 
hopeless^ 

Let no man rote for it under the daluaion 
that it closes the dooc on emanciptition. The 
OevTeotion, not only left that door as open as 
it found it, but has pointed out a way to enter 
it if there should erer be a miyorit}^ anxious 
to do sow Although all the members of the 
Gonrention seemed to concur on the subject 
of slayer/, still the^ discussed that topic 
aearlj ererj duy during their long session. — 
They elaborately discussed also a proposition, 
^ich they ought to have adopted, to pro- 
hibit specihc taxation, and in full view tif the 
consequences, and e^pecialiy as to slavery, 
they rejected it. Now, therobre, under their 
constitution and witiioot any Tiolation of it, 
a bare majori^ of the voters of Kentucky, de- 
siring emancipation, may, indirectly and fi- 
nally effect it by accumuutting ta^es on slave 
prbperty-M>r may consummate their object of 
gradiiaUy emancipating all post nati on the 
condition of paying the assessed value of them^ 
and by anotner law for raising, by a tax on 
slaves, the amount reauired to pay that value. 
All this would be autnorized by the proposed 
constitution. 

Nor should any conBiderate man vote for the 
new constitiition for any vain purpose of re- 
pose. He need not fear that a worse will ever 
be adopted; and he ought to see that the old 
one may be improved much more easily than 
the new— 4md that moreover,' as there will 
now be no difficulty in understanding what 
amendmonte the people want, there can be no 
injanons agitaition in the future consideration 
aad adoption of them, as there certainly will 
be, immediately and uneeasingfly, as to the 
new if that be now, adc^ted as it is. 

For the foregoing masonS) and many others 
which the occasion will not«llow us even to 
suggest, we are decidedly opposed to the 
adoption of the new constitution, and have re- 
solved to tiy faithfully to defeat it. But, 
whatever it may be, we feel that there is dan- 
ger of its adoption* As presented by the 
convention for trial, it may be adoptea by a 
minority vote. And thus less than naif of the 
voters of Kentucky may impose on all of them, 
against the will of most of them, a headlong, 
swe^ing experiment of Government, which, 
a}l of them united could not change in rea-. 
sonable time without revolution. fi*it there is 
danger that even a majorit^jr may veto for it; 
because at least 30^.000 cherish hopes of get- 
ting some office under it — because many may 
erreneoualy feel that, as the;y voted for the 
eonyentioB, a vote against its constitution^ 
however bad or unexpected, would be incon- 
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a lar;|e number of those ep- 
pooed to it, apprehending that it wiUpTsvaO, 
mv^fail to vote — and, because, asttUlarMr 
number, anxious to float with the popular 
current, and thinking, from the great vote 
given for a convention, that its woric will be 
approved, will, therefore, for self-security ^yr 
sf grandlzement, enlist under its banner and 
shout for its triumph. 

But we believe that a decided majority of 
the people are, in heart and in head, oppeeed 
to it— and that, by united, firm, a^d untfafnl 
efforts, it may be rejected. We are resolved, 
as far as we can, to make those efforts. If this 
new constitution be imposed on our country, 
the reproaches of posterity shall not burn our 
skirts. We have done well under the old 
constitution. No people have ever done bet- 
ter. No constitution ever maintained its au- 
thority more uniformly or supremely. Yet it 
mi^ht be improved, and we would be pleased 
to improve it. But the new constitution wiU be 
no improvement. It is liable to objections im- 
measurably greater than any whicn have beeh 
or can be made to tiie old one. The issue if, 
not whether we shall take the old or the lunr: 
The qnestioii is whether we shall laow exchaage 
the old for the new— whether we will adopt 
the new form as our constitution which we 
may never be able to alter peacefnlly, or, by 
rejectbg it, stand hj the old constitution 
which, so fsr as ^perience may have proved 
it defective, may be much more easify and 
satisfactorily sunended, especially after its 
long and severe trial which will have clearly 
developed the deliberate public judgment as 
to ad tke reforms desired. Shall we now, be- 
cause we may see some blemishes in iL des- 
pise the legacy of our Fathers ? Shap we, 
recklessly and ungratefully throw away the 
old constitution, under which we have so long 
been happy, prosperous, and secure, and em- 
bark our propertjr, liberty and religion on an 
"experiment which has failed wherever it 
has oeen tried ? Shall we thus, Bsau-like, sell 
our birth-right for a mess of potage ? Would 
this be wise ? Would it be Kentnoky-like ? 
Wisdom would hold fast to the good we havo 
until we are sure of semething better. If wo 
take the new coustiiuiion we may go so te 
down the hill as never to bo able to remomt 
the eminence we now stand on. BntifweataBd 
still until the cloud now hoverinff «v«r «s 
shall have passed by, we sfaiUl, at foast, be as 
free and safe as always hitherto. And th«i 
we can, calmly and pntdently, refonn oar 
constitution whenever we desire refonn, wiA- 
ont destroTing (as tho new form would,) its 
power to afford effectual seeurity to all, with- 
out which there never was, nour ever can be, 
such a blessing, among men, as " Constitn- 
tional Liberty, 
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Ttoi Coiistitation of Kentackj — like that of 
tiM United States, and those, also of all the 
States of the Anglo- American Union— dis- 
tributes, among three departments of organie 
sovereignty, all the political powers which it 
recognizes and establishes. And to effectuate, 
in practice, the theoretic equilibrium and se- 
curity contemplated by this fundamental par- 
tition of ciril authority, it not only declares 
thatthe legislature shall exercise no other pow- 
er than that which is legislative — the Judiciary 
no other than that which is judicial — nor the 
XxeoutiTe any other than such asshall be exec- 
QHye in its nature; but it also, to a conservatiye 
extent, secures the relative independence of 
each of these depositories of power. If courts 
were permitted to legislate, or the legislature 
were suffered not only to prescribe the rule of 
right but to decide on the constitutional validity 
of its own- acts, or adjudicate on private rights, 
no citizen could enjoy political security against 
the ignorance, the passions or the tyranny of 
a dominent party: And if judges were depen- 
dent for their offices on the will of a mere 
legislative mi^rity, their timiditr and subser- 
vience might often add judicial sanction to 
unconstitutional enactments, and thereby, in- 
stead of guarding the constitution as honest 
and fearless sentinels, they would help the 
popular majority to become supreme, and to 
rule capriciously, in defiance of all the funda- 
mental prohibitions and guaranties of the 
people's organic law. As the legislature de- 
rives its being and authority from the consti- 
tution, which is necessarily supreme and in- 
violable, no legislative act prohibited by any 
<yf its provisions, can be Faw; and, consequent- 
ly, as it is the province of the Judiciary to de- 
clare and administer the law in every case, it 
must be the duty^ as well as privilege, of every 
court to disregard every legislative violation of 
the constitution, as a nullity, and thus maintain 
tiie practical supremacy and inviolabiltyof the 
ftodamental law. But the will to do so, 
whoever proper, is as necessary as the power; 
and, therefore, the constitution of Kentucky 
provides that- the judges of the Court of Ap- 
peals, and also of inferior courts, shall be en- 
titled to hold their offices during good be- 
havior; and, moreover, provides that no judge 
shall be subject to removal otherwise than by 
impeachment, on the trial of which there can 
be no conviction without the concurrence of 
two-thirds of the Senate^^-or by the address 
of both branches of the legislature, two- thirds 
of each branch concurring therein. 



The first constitution of Kentucky, which 
commenced its operation on the 1st of June, 
1792, also prohibited the legislature from re- 
ducing a judge's salary during his continuance 
in office. But the present constitution, adopt- 
ed in 1799, contains no such prohibition. It 
is not difficult to perceive which of these 
constitutions is most consistent with the avowed 
theory of botl^ as to judicial independence; 
for, certainly, there can be no sufficient assu- 
rance of judicial independence, when the sala- 
ry of every judge depends on the will of a 
legislative msjority of the law-making de- 
partment. 

But to secure a permanent tribunal for ad- 
judication on the constitutionality of legislative 
acts, the existing constitution of Kentucky, 
like its predecessor in this respect, ordained 
and established ''A Supreme Court,'' and 
vested it with ultimate jurisdiction. Section 
one and two of the 4th article reads as fol- 
lows: . 

^'Sbc. 1. The judicial power of this com- 
monwealth, both as to matters of law and 
equity, shall be vested in one Supreme Court, 
which shall be styled the Court of Appeals, 
and in such inferior courts as the Guieial 
Assembly may, irom time to time, erect and 
establish. 

<'Sgc. S. The Court of Appeals, except in 

cases otherwise provided for in tiiis coastito- 
tution, shall have appellate jurisdiction ovly, 
which shall be co-extensive with the statCiunder 
such restrictions and regulations, not repug- 
nant to this constitution, as may, firom time to 
time, be prescribed by law." 

As long as these fundamental provisions 
shall continue to be authoritative, there must 
be in Kentucky a judicial tribunal with appel- 
late jurisdiction "co-extensive with the State," 
and co-ordinate with the legislative and exec^ 
utive departments. And £is tribunal being 
established by the constitution, the legislature 
can neither abolish it nor divest it of appeUate 
jurisdiction^ The theoretic co-ordinacy of 
the organic representatives of the three func- 
tions of all political soverelj^nty, requires diat 
the judicial organ, of the last resort, shall be 
as permanent and inviolable as the constitu- 
tion itself. The great end of the constitution 
of Kentucky, and of every good oonstitntion, 
is to prescribe salutary limits to the inherent 
power of numerical majorities. Were the po- 
litical omnipotence of every such majority 
eitiier n^asottable or safisy no constitational 
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on Icn^Blative will wouM be neces- 
wttrj or proper. Bat the whole tenor of the Een- 
tmicf conatitation implies that liberty, justice 
and fleenrity, (the ends of all just goTemment,) 
require many such iimdamental restrictions: 
And not only to prescribe such as were 
deemed proper, but inore especially to secure 
their efficacy, was the nltimate object of the 
people in adopting a constitution: And, to as- 
snre the integrity and practical supremacy of 
these restrictions, they determined that, as long 
as their constitution should last, there should 
be a tribunal, the judges of which should be 
entitled to hold their offices as long as the tri- 
bmial itself should exist and they should be- 
hare well and continue competent, in the judg- 
ment of as many as one-third of each branch of 
the legishtture on an address, or of one-third 
of the -Senate on an impeachment: And, to 
prevent eTasion, they have provided that, 
whilst an incumbent judge of the Appellate 
Court may be removed from his office by a' 
oonourrent vote of two-thirds, neither the ap- 
pellate tribunal, nor the office itself, shall be 
subject to legislative abolition. 

There is a radical difference in the stability 
of the supreme and inferior courts. The first 
is constitutional — the last are only statutory. 
As the constitution itsdlf establishes the Court 
of Appeals, this tribunal can be abolished by 
a change of the constitution alone. It would 
be certainly incompatible with the genius of 
the constitution to abolish the circuit courts, 
merely to get clear of the incumbent judges: 
Yet, as the power to abolish exists, the motive 
of the abolition cannot judicially affect the 
validity of the act. And, as the organization 
of inferior courts is deferred, by tiie constitu- 
tion, to legislative experience and discretion; 
And as, moreover, a new system of such courts 
may often be usefolly substituted for one found 
to be ineligible, the legislature ought not to 
be restrained from certain amelioration, by a 
fear of shaking the stability of the judicinry. 
The constitutional inviolability of the Court of 
Appeals, which may rectify the errors of the 
inferior tribunals, may sufficiently assure judi- 
cial independence and rectitude. 

The fundamental immutability of the Court 
of Appeals, and the value of the durable ten* 
nre by which the judges hold their offices, have 
been impressively illustrated in the history and 
results of ''the relief system," and resulting 
''old and new court," which agitated Kentucky 
almost to convulsion for several years — the 
most pregnant and memorable in the annals 
of the State. That system of legislative 
'"relief," as it was miscalled, was initiated in 
1817-18, by retrospective prolongations of re«- 
plevins of judgments and decrees — and it was 
matured, in 1820, by the establishment of the 
Bank of the Commonwealth, without either 
eapital or the guaranty of state credit, and by 
subildiaiy enactments extending replevins to 
two years in all eases in which the creditor 
fhiMdd fittl to endorse on his execution his eon- 



sent to take, at its nominal vahi/s, local bank 
paper greatly depreciated. The object of the 
legislature, in establishing such a bank, and 
in enacting such co-operative statutes as those 
just alluded to, was to enable debtors to pay 
their debts in much less than their valne, by 
virtually compelling creditors to accept mudbi 
less, or incur hazards of indefinite and vexa^ 
tious delays. 

The constitutionality of the Bank of the 
Commonwealth, though generally doubted, 
was sustained by many judicial recognitions by 
the Court of Appeals of Kentucky, and finally 
by an express decision in which the then judges 
(Robertson, Chief-Justice, and Underwood 
and Nicholas, Judges) without expressing their 
own opinions, deferred to those incidental re- 
cognitions by their predecessors, and lUso to, 
the opinion of the Supreme Court of the Uni- 
ted States, in the case of Craig vs. Missouri) 
in which that court defined a "bill of credit^" 
prohibited by the national constitution, to be a 
bill issued, as currency, by a State and on the 
credit of the State^ The notes of the Bank 
of the Commonwealth, though istned by and in 
the name of the State of Kentucky, were not 
issued on the ereditof the State, bnt expressly 
on the exclusive credit of a n<Hninal capital 
dedicated by the charter — and this known faici 
produced the rapid depreciation of those notes; 
and, consequently, the same Supreme Court 
of the United States, affirmed the said decision 
of the Appellate Court of Kentucky, as it was 
compelled to do by its own authority, in Crai^ 
vs. Missouri, unless it had overruled so much 
of that decision as declared that it was an in- 
dispensable characteristic of a prohibited "bill 
of credit," that it should be issued on the 
credit of the State. There is much reason for 
doubting the correctness of these decisions 
by the national judieiary — and,iftheybemain« 
tained, there is good cause for apprehending 
tttht the beneficent policy of the interdiction <? 
State bills of credit may be entirely frustrated, 
and ^he constitutional prohibition altogether 
paralyzed or eluded. 

When the validity of the statutes retrospect^ 
ively extending replevins was brought before 
the Court of Appeals, the three judges then 
constituting that court, (Messrs. Bdyle, chief 
justice, and Owsley and Mills, judges,) de* 
livered separate opinions, all concurring in the 
conelusion that those statutes, so far as they 
retro-acted on contracts depending for their ef- 
fect on the law of Kentucky, wereinconsiitent 
with that clause in the federal constitntioBy 
which prohibits the legislatures of the several 
states in the union from passing any act '<im- 
pairing the obligation of contracts," and also, 
of course, with the similar provision in the 
constitution of Kentueky, inhibiting any such 
enactment by the legislature of this State. A 
more grave and eventful question could not 
have heen presented to the court of umpirage. 
It subjected tO' a severe, but deeisive ordMl^ 
the person»l integrity, firmness and iiiteUigmo* 
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gf ihe ja4ges» And th« valne of thut degree of 
Judicial independence and stability contempla- 
led by tiie oonstitution. The question inrol ved 
was new and vexed; and a majority of the 
people of the State had approved, and were, 
at tiiey seemed to think, vitally interested in 
if>i|iTit^ini^n> their constitutional power to enact 
such remedial statates. 

Under this accnmalated burthen of responsi- 
bility , however, the court, being of the opinion 
that tiie acts impidred the obligation of eon> 
tracts made in Kentucky antedecedently to 
their date, honestly and firmly so decided, 
without hesitation or dissent. The court ar- 
gued, 1st. Tliat every valid contract had two 
ipnds of obligation«-'the one moral, the other 
legal or civil; that the fundamental interdicts 
applied to the legal obligation only, because, 
'm moral obligations are as imputable as the 
laws of God, and depend on the consciences 
of men, and therefore cannot be impaired by 
human legislation or power, consequently, it 
would be ridiculously absurd to suppose that 
the. constitution intended to interdict that 
which, without any interdiction, could not be 
done. 8nd. That as moral obligation results 
from the sanctions of natural law, so civil ob- 
ligation arises from the sanctions of human law; 
that, wherever the laws of society will not up- 
hold nor enforce a contract, that contract pos- 
leases no civil obligation, which, whether moral 
ordvil, istiiechain, tie, or ligature which binds, 
ooerces, persuades, or obliges 4he obligor; that 
all civil obligation, therefore, springs from and 
Is regulated by the punitory or remedial power 
of human law; that the destruction or with- 
drawal of aU such power, must annihilate all 
merely civil obligation; that, consequently, 
Ihibt which impairs such power must, to the 
tame estent, impair such obligation; and, that, 
whatever renders the remedial agency of the 
law less certain, effectual, or valuable, impairs 
i^ and, also, necessarily impairs, therefore, 
the obligation which It creates. 8d. That 
the civil obligation of a contract depends on 
the law of £e place when and where it is 
made; and that any subsequent legislation that 
tisentiaUy impairs the legal remedy for main- 
taining or enforcing that contract, must con- 
lequeatly, so far, impair its legal obligation. 
4tiL Thai, if a retro-active extension of re- 
plevin from three months to two years would 
not impair thd obligation of a contract made 
under tiie shorter replevin law, the like pro- 
longation to one hundred years would uot im- 
pair the obligation; and, if this would not, tht 
abrogation of all legal remedy could not Sth* 
That it is impossible tbftt legislation can de- 
stroy or impair the legal obligation of contracts, 
otiierwise than by operating on the legal rem- 
edies for enfordngthem; and, that consequent- 
ly, any legislation retro^actively and essen- 
liifij deteriocating legal remedy, as certainly 
aftd eaeentiallj impairs the legftl obligation of 
im eottniets on 'which it so retro-acts: And, 
ImUj^ Ihdtifm, thftt the retroipfictHrd exr 



tension of replevin in KealMdQr, wm . qmm* 

stitutional and void. 

Unanswerable and conclusive as thin mm 
skeleton of tiie court's argument may be, yet 
the decision excited a^great outcry against the 
judges. Their authority to disregard a legis- 
lative act as unconstitutional wasj by many, 
denied, and they were denounced aa'^usurpen 
— tyranti — kings." At the succeeding sessien 
of the legislature, in the fall of 1&23, a long, 
verbose, and emp^ preamble and resolntioDs, 
for addressing them out of office, were repor- 
ted by Jolm Rowan, to which Uke judges re- 
sponded fully and most effectually* But alter 
an able and boisterons debate, the preambla 
and resolutions were adopted by a msjority of 
less than two-thirds. The jadges-^eter^ 
mined to stand or &11 by the constitution — re- 
fused to abdicate. At the next session of the 
legislature, in 1824, there then being a still 
larger minority against the judges and their 
decision— but not quite two-tiiirds — die domi- 
nant party, now hecom.e furious and reoklese, 
passed an act, mis-entitled ''an act tofeoiganiie 
the Court of Appeals;" the object and effisct 
of which, if sustained, were to abolish the "old" 
constitutional ''court," and substitute a "new" 
legislative "court" 

The "new court" (consisting of William T. 
Barry, chief-justice, and James Haggin, John 
Trimble, and Bezin H. Davidge, judges,) took 
unauthorzied possession of the pi^rs and re- 
cords in the . office of the Comrt of Appeals, 
appointed Francis P. Blair clerk, and attempt^ 
ed to. do business and decide some causes, 
their opinions on which, were published by 
Thomas B. Monroe,. in a small duo-deoimo 
volume, whidi has never been regarded or 
read as authority. The judges of the eonstitn- 
tional Court of Appeals wore thus deprived, 
without their consent, of the means of dis- 
charging official duties properly; afody the peo- 
ple not knowing whedier the "old" or the 
"new court" was the constitutional tribunal 
of revision, some appealed to one, and eonb 
to the other. In this perplexing crisis of ju- 
dicial anarchy, the only -authoritative arbiter 
was the ultimate sovereign — the Iseemen of 
the State at the polls. To that final and only 
tribunal, therefore, both parties appealed; 
and no period, in the history of Kentucky, was 
ever more pregnant, or marked with more ex- 
citement or able and pervading disMsion, 
than that which immediately preceded the an- 
nual elections in the year 1825. The porten- 
tous agony resulted in the election, to the 
House of Bepresontatives, of a decisive ma* 
jority in favor of the "old court," and against 
the constitutionality of the "nevf court." But 
only one-third of the senators having patsai 
the ordeal of that election, a small "new court" 
majority still remained in the Senate; and, 
disregarding the submission of the question lo 
the votes of the people, that little ms^ty 
refused to repeal the '^reorganising act," or 
aok&ovlndge the e<ifttttfi« of the "oMomrt." 
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XUi ' wmpinstid sad focUmift eontomaej, 
l»o«ght the tntagoniitie parties to the brink 
of a Moody reroIiitkMb For montlkS the Com- 
nonweal^ vas trembling on the crater of a 
beaTmgfokano. Bnitiia considerate pmdence 
of the "old eqart pairtT" prevented an entp- 
. tioBy bj forbearing to resort to foree to restore 
to the "old oonrt," its papers and records, 
whick the minority guarded, in Blair's custody, 
bgr military means^—and^ also, by appealing, 
once more, to the oonstttnentbody, in a printed 
■UMiifesto prepared by Qeorye Robertson, 
signed by the toembers oonstitttting the nia- 
jority of the popular branch of the l^slatore, 
and exposing die incidents of the pontroYersy 
and the oondnct of the defeated party. The 
vestth of this last an>eal was a majority in the 
Senate, and an augmented majority in the 
Honse of Repreietatives in fkror of repealing 
as uBoootttitational, the '^act to «eergattite the 
Court of Appeals." That act was according- 
ly repealed in the session of 1886-7, by "an 
act to remove the nnconstitntiDnal obstmctions 
whick have been tiirown in the way of the 
Court of Appeals,'* passed by both houses the 
30th December, 1 836-— the Governor's objec- 
tioBS notwithstanding. The <^ew courf* van- 
iehed, and the "dd court," redeemed and re- 
instated, proceeded, without ferlb^r qneMion 
or ohetmction, in the discharge of its. accus- 
tomed duties. 

As soon as a fnietug had been ^iven to this 
agitating controversy, John Boyle, who had 
adhered to the helm throughout tke storm in 
bope of saving titie constitution, resigned the 
dbdef-jnstioeehip of Kentucky, and George K. 
Bibb,« distinguished champion of the '^Uef " 
and '^ew conrt" iwrties was, by a relief gov- 
ernor and Senate, i^ipointed his Successor. 
Owsley and Mills retained their seats on th^ 
appellate bench until the fUl of I8S8, when 
they also resigned, and, being re-nondnated by 
Gov. Metcalft, who had just succeeded Gov. 
Desha» th^y were rejected by a relief senate, 
and Creofge Bobertson and Joseph R. Under- 
wood (botii "anti-mlief" and "old court") 
were appointed to succeed them. Then Bibb 
forthwitii resigned, and there being no chief- 
jnstiee until near the close of 1829, these two 
judges e<matieutBd the court, and, during that 
year, declared null and void all the acts and 
didsions of the^^new court," and disposed of 
about one thousand cases on the docket of the 
Court of Appeals. In December, 1829, 
Bobertson was appointed chief-justice, and 
ilms, oncemore, "tiie old court" was complete, 
homogeneous and peaceful, and the most im- 
portant question that cenld engage the coun- 
cils or agitate the pAssions of a state, was set- 
tled finally, and setUed right 

TUe memorable contest between the con- 
stittttien and the passi<nts of a popnlar ma- 
joei^— between tiie judicial and tiie legislative 
deiptftmeola— ipnwes tfaeeileacy of Keotncky^s 
cnnalltnlieaal struetm e, and ithittratee tlie 
and the iwporniw-ef tfant synim of ( 



judicial independence w^lcb it guaranties. It 
demonstrates that, if the appellate judges had 
been dependent on a bate majority of the 
people or their representatires, the constitution 
would have been paralyzed, justice dethroned, 
and property subjected to rapine, by tumultu- 
OU9 pasttons and numerical power. And its 
incidents and results not only commend to the 
gratitude of the living and unborn, the pro- 
scribed judged and the efficient compatriots 
wha dedicated their time and talents for years 
to the rescue of the constitution, but also, im- 
pressively illustrate the object and efficacy df 
ti&e fundamental limitations on the will of the 
majority — that is, the ultimate prevalence of 
reason over passion— of truth over error^-^ 
which, in popular governments, is the sure 
offi^ns only of time and sober deliberation, 
which it is the object of constitutionarchecks 
to ensure. 

' As first and now organized, the Court of 
Appeals consisted of tiiree judges, one of 
whom is commissioned the "Chief Justice of 
Kentucky.^' In the year 1 801 , the number was 
increased to four, and Thomas Todd (who had 
been clerk of that court, and in the year 1807 
was appointed a judge of the Supreme Court 
of the United States) was the first who was 
f&urth judge. In tiie year 1813, the number 
was prospectively reduced to three; and, a11 
the incumbents having immediately resigned, 
two of tiiem (Boyle and Logan) were instantly 
re-commissioned, and Robert Trimble, who 
was commissioned by Gov. Shelbv, having 
declined to accept, Owsley, who had been one 
of the four judges who had resigned, was after- 
wards also re-commissloned; and ever since 
that time, the court has conristed of three 
judges only. 

All the judges have received equal salaries. 
At first the salary of each judge was $666,66. 
In the year 1806, it was raised to $1000; in the 
year 1 8 1 5, to $ 1 500; in the year 1 837, to $2000; 
and in the year 1843, it was reduced to $1500. 
During the prevalence of the paper of tiie Bank 
of the Conunonwealth, the salaries were paid 
in that currency, which was so much depre- 
ciated as, for some time, to reduce the value of 
each salary to about 750. 

The following is a chronological catalogue 
of the names of all who have been judges of 
the Appellate Court of Kentucky: 

Harry Innis, commissioned June 18, 1792. 

Dec. 7,1792. 

Dec 18, 1606. 

April n, 1807. 

Jan. 5, 1898. 

May 80,1809. 

' ATch 90, 1810. 

Jan. 9, 1997. 

Dee. 16, 1899. 

April 7, 194tl 

June 1, iMf. 

1,1999. 
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George Muter, 
Thomas Todd, 
Felix Grundy, 
NiniaifRdWards, 
Geo. M. Bibb, 
John Boyle, 
Geo. H. Bibb,* 
Geo. Robertsen, 
B. II. Swing, 
Thos. A. MarslMll, <« ' 
*Berfnnnd Dae 
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fi«y. SebMtUa, oommiBsioned June 98, 1 792. 



Cftleb Wallace, 
Thomitf Todd, 
Felix Gnmdy, 
Ninian Edwardii, 
Bobert Trimble, 
William Logan,* 
Qeo. M. Bibb, 
John Boyle, 
William Logau, 
iTarnet Clark, 
William Owsley, 
John Bowan, 
Benjamin Mills, 
Geo, Bobertson, 
Jos. B. Underwood, 
Biobard A Bnckner, 
Samnel S. Nicholas, 
Bphriam M. Ewing, 
Tkos. A. Marshall, 
Daniel Breck, 
James Simpson, 
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The repovte of th« tot, an in time voIiom* 
*-of the second, in six— of the third, in wnm 
—of the fDwrth, in eeren^Mif the fiftti, in nine 
— and4he last, who is yet^e reporter, has 
published eeren Tolomes. Gonseqnentljr, 
there are now for^-six volnmes of the repor- 
ted decisions of the Gonrt of Appeals of Ken- 
tacky. Of these reports, Hardin's, BibVe, 
and Dana's are inost aocnrate-^LitteU's 
Thomas B. Monroe's and Ben* Monroe's nextk 
Those of both the MarshalFs are signally in- 
correct and deficient in exeention. Dana^s 
in execution and in the ehacaeter of the cases, 
are generally deemed the best. Of the de- 
cisions in Dana, it has been repotted of Judge 
Story that he eaid they were the best in £e 



Dec 21, 1829. 
Dec 23, 1831. 
March 5, 1835. 
March 18, 1835. 
April 7, 1843. 
June 7, 1847. 



Jtue 28, 1792. 
Dec 19, 1801. 
Dec 10, 1806. 
Dec 13, 1806. 
April 13, 1807. 
Jan. 11, 1808. 
Jan. 31, 1808. 
April 1, 1809. 
Jan. 20, 1810. 
March 29, 1810. 
April 8, 1810. 
Jan. 14, 1819. 
;Feb. 16, 1820. 
Dec 24, 1828. 
Dec 24, 1828. 1 Unioii— «nd of Chancellor Kent, that he knew 



*Besigned January 30, 1808. 

Of the chief'jostioes. Muter, Boyle, and 
Bobertson were in commission, colleetiTely, 
about 41 years — Muter for d)out 11, Boyle 16, 
and Bobertson nearly 14 years; and of all the 
justices of the court, Logan,. Mills, and Ows- 
ley held their stations longest 

In the year 1803, Muter, rtry poor and 
rather superannuated, was induced to resign by 
the promise of an annuity of $300, whkh, 
being guarantied by an act of the legislature in 
good fiuth, was complained of as an odious 
and unconstitutional ^^proTision," and was 
^ken away by a repealing act of the next 
year. 

Under the first constitution of 1792, the ap- 
pellate judges were required to state in thei^ 
opinions such facts and authorities as should 
be necessary to expose the principle of each 
decision. But no mode of reporting the de- 
cision was provided by legislatire enactment 
until 1815, when the governor was authorized 
to appoint a reporter. Previously to that time^ 
James Hughes, an eminent 'land lawyer," 
had, at his own expense, published a volume 
of the decisions of the old District Court of Ken- 
tucky, rendered in suits fbr land — commencing 
in 1785 and ending In 1801; Achilles Sneed, 
clexl: of the Court of Appeals, had, in 1805, tm- 
der the authority of that court, published a small 
volume of miscellaneous opinions, Copied from 
the court's order book; and Martin D. Hardin, 
a distinguished lawyer, had, in 1810, published 
a volume of the decisions from 1805 to 1808, 
at the instance of the court in execution of a leg- 
islative injunction of 1807, requiring the«judges 
to select a reporter. Geo. M. J^ibb was the first 
reporter appointed by the Governor. His re- 
ports, in four volumes, include opinions from 
1808 to 1817. Alexander K. Marshall, Wm. 
Iiittell, Thomas B. Monroe, John J. Manhall, 
James O. Dana, and Benj. Monroe were, tnc- 
cessively, aFPointN, and nvorM afterwards. J its Itttnr, bnl in its a«u In timnpat^ham^ 



no state decisions superior to them. And that 
eminent jurist, in the last edition of Ms Com- 
mentaries, has made frequent reference to 
opinions of chief-justice Bobertson, and has 
commended them in flattering terms. 

The comprehensive jurisdiction of the court 
imposes upon it duties peculiarly onerous. An 
act of the Assembly of 1796, confers on this 
Appellate Court jurisdiction of appeals or write 
of error, ^4tt cases In which the inferior courts 
have jurisdietion." A writ of error may bo 
issued to reverse a judgment or decree for 
one een^ but, by an act of 1796, no appeal 
can be prosecuted to reverse a judgment or 
decree, unless it relate to a fr»nchise or free- 
hold, or (if it do not) unless the amount of it, 
'^exclusive of costs," h^ at leat $100. But in 
cases of decretal divorces, and in fines for riote 
and ^route, the legislature has denied to tiie 
court any revising jurisdietion. Still, although 
it has no original jurisdiction exeeptingonly 
in the trial of clecks, and although it has no 
criminal jurisdiction in any ease of felony, the 
average number of its annual deoisions has, ibr 
many years, been nbovLt ^% hundred.- The 
court is required to hold two terms in each 
year—one eommendng the first Monday in 
May, the other the first Monday in September; 
and no term is allowed to be less than forty- 
eight juridical days. By a rule of court, any 
party may appear either by himself or his 
counsel, and in person or by brief. And a 
majority of the cases »re decided without oral 
a^nment. 

A statute of 1816 enacted, that 'Sdl reports 
of cases decided in Sngland emcetbe 4th of 
July, 1 776, should not be read in court or cited 
by the courf The object of this strange en- 
actment was to Interdict the use of any Britiab 
decision since the declaration of American In^ 
dependence The statute, however, literally- 
imports, not that no such decision shall be 
read, but that <<all" shall not be. And this 
self-destructive phraseology harmonises with 
the purpose of the act — ^that is, to smother the 
light of science and stop the growth of juris- 
prudence. But for many years, the Colnrt ef 
Appeals ittflesibly enforced the 
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0VW) of J. J. 1[ui]iaU» and D«i% aad Ben. 
Ifonroe, copicmi nforaneMsremad^ (withimk 
r»gftrd to lliif intevdiot) to pott-nrrolntkniMj 
CMOt ftnd treatUtf in Boglaad, uid bow thitt 
wtUotn mkj be ooniidwod dead. 

The Appellate court of Kentucky has gen- 
erallT been able, and always llrm, pure, aad 
Mfimd. It haa beat iUnatrated by lome 
names that wonkL adorn any bench of jnetice or 
age of jnrispmdenoe. And It might hare been 



oflener filled by such jurists, had not a snicidAl 
parsimony withheld ^m the judges an ade- 
quate compensatioB for the talents, learning, 
labor and responsibility which the best in- 
terests of the commonwealth demand for ^e 
jndidai service, in a court appointed to gnanl 
the rights and the liberties of the people, and 
to setfle conclusive^ the laws of the common- 
wealth. 
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AddrtMs delivered by Mr, Robertson in the Chapel 
o/MorriBon Colfege^ on the 22nd i^ Februaryy 
1852, at the ^^Qj^^ of the jnmiU of the Law 
Department <^ Trmuylvania Univertitg. . , 
Kentucky could not, thii day, perform a 
■enrice more grateful or moi^ useful than to 
commemorate, in a becoming manner, the 
double anniTerBary of the birth of the noblest 
of in^trioui Ameiicanf , and of a battle which 
•bed a bright lialo of glory around the column 
of her own fttme. The advent on earth of that 
wmukrful man may be as etentiul to the 
temporal, as that of the crucified Messiah will 
be to the eternal welfare of mankind. And, 
in the magic fight of Buenna Vista, Kentnck- 
ians stood, Kentuckian-like, side by side with 
gallant sons of other States, and, as a forlorn 
hope, against migh^ odds, gloriously tri- 
umphed on Uiai bloody and hard-fought field. 
We should honor the sunrlTors of that devo- 
ted band and never cease to cherish the mem- 
ories of those who, sealing with their blood 
their own and their eountry-s glory, feU, to 
rise no more until the judgment day. 

But the times make it more appropriate to 
this occasion to consider the life of the bene- 
factor bom than the history of that great victory 
won. 

A good man lives, not for the present chiefly, 
but for the future — ^not for jiimself only, but 
also for his oountiy and liis race. Such a 
man, pre-emiQeatly, was Gkoroic Wasuino- 
TOK. His was a model life. Full-orbed and 
spotless, its light may be as benificent lo the 
moral, as that of a cloudless sun is to the 
physical world. It was his lot to be bom, to 
live, and to die in a country and at a time 
signally interesting and evexLtful to mankind 
— a country whieh seems to have been re- 
served by Providence as the fittest theatre of 
moral development and social progress — and a 
transition period when the concStion of the 
pld world supplied the fruitAil seeds of civil 
and religious liberty for transplantation, 
growth, and fructification, on the virgin soil 
and congenial clime of the new. And, on that 
arena, and at that crisis, it was his fortune so 
to act his part in the momentous drama of his 
day as to embalm his mune in the human 
heart as long as it shall best with a virtuous 
or grateful emotion. Washington dead is, to 
the present and the future, worth even more 
than Washington living. Though one hun- 
dred and twenty years have elapsed from his 
birth and more than half a century ttom. his 
death, his virtues ace more finagxant and his 
xkatb more hallowed now, than when he left 



the troubled scenes of earth. ^Sucly alwi^a, ie 
the slow-ripening fruit of rare merit-^tbe poe- 
thunums destiny of Qod-like deeds. 

' Unheeded while he lived^ Socrates, was 
doomed to the hemlock for teaching the enno- 
bling doctrines of God's unity, and man^s im- 
mortality, in defiance of the polytheism and 
carnality of an idolatrous generation. GalH- 
leo was a martyr to his premature intimation of 
the fhct, then deemed by the Hiecarehy contsra- 
ry to the Bible, that the earth devolves aroond 
the sun. Copernicus was dead long before his 
theory of the solar system was acknowledged. 
Bacon tasted none of ^e fraits of his novttm 
orgamtm, and died in disgrace before his in< 
ductive philosophv obtain^ useful circulation. 
'Colum'bus fell a victim of persecution without 
even the consolation of a prophetic glimpse of 
the glorious destiny of the American world or of 
his own dcathlees renown as its discoverer and 
the first Pioneer of its civilization. And Wash- 
ngton, too — ^though mure fortimate in his life, 
and more honored at his death-^had, while he 
lived, to encounter, like all human benefactors, 
envy, calumny, and blind party spirit^ and took 
leaiiro of his countxyy unconscious that, in less 
than half a centuy, it would be the most happy 
and hopeful under the sky, or that his own 
statue would be the central figure in the pan- 
theon of men. But, though the declining sun 
of his earthly pilgrimage was partially ob- 
scured by envious clouds, the serener star 
of his fame, rising higher and higher, 
and growing ^in its ascent larger end more 
effulgent, has now readied its meridian 
and beams vrith a matchless ray in the centre 
of a constellation that will never fisde away. 

The light that pours from that refulgent orb 
— unlike the lurid glare of Mars, or the met6or 
blaze of the victorious chieftain, or the decep^ 
tive phosphorescence of the demagogue — is 
chaste and parental like that of vestal fire 
gleaming on the altar of virgin purity; and 
will ever safely guide the virtuous citizen and 
statesman iu tiie pathway of private, as well 
as of public life> This distinguished destiny 
was the offspring — ^not of furtune, nor of war, 
nor of what men call genius but of right prin* 
ciples and unceasing allegiance to tliein — of 
constant devotion to duty in all the walks of 
life, and of an anreserved dedication of head 
and heart to virtue, to country, and to God. 

As a man, Washington was modest, eelf- 
denying and upright— as a citiaen, he was 
jutt, prudent, and patriotic — as a commander of 
armiee, hfl wae cantionsi skilful, and 
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s civil magistratey ha was wise, consoientloiu 
and self-sfMsrificing — exhibiting in all his life, 
public and private, in peace and in war, in 
Church andii) State, virtues and graces rarelj, 
if ever, combined in anj other human charac- 
ter, and worthy of imitation bj all men in all 
conditions and in all times. He seems to have 
bean bom for his countrj, and his age; and the 
conntrj and the age seem to have been pre- 
pared bj Providence for just such a man. With- 
out his aid our country^ s independence might 
not have been achieved or blessed — ^without his 
counsels the Constitution of the United States 
might not, and probably would not, have been 
adopted — and without his gurdian care and 
the magic influence of his name that hopefid 
o£&pring of <'the times that tried men's souls," 
might and almost certainly would, have been 
strangled in the cradle of its existence. 

His administration of the Executive Depart- 
ment daring the first eight years after the in- 
auguration of the General Qovemment was an 
admirable illustration of the beau-idecU of a 
constitutional President. He carefully studied 
his dutv and sinceiely endeavored to discharge 
it for tac public good alone. No personal or 
party consideration controlled his official con- 
duct. In appointing to important office he 
consulted superior fitness only — detur digniori, 
was his maxim; and disregarding the importu- 
nities of vulgar suppliants for place, andgiv* 
ingbut litUo heed to subscription papers or 
other procured documents of recommendation, 
he always selected those he deemed best qual- 
ified for the stations to which he called them. 
He considered his patronage as a sacred trust 
confided to him, and to be exercised by him, 
not for his own gratification, but for his coun- 
try's welfare; and ho never presumed to per- 
vert it from its constitutional design or stooped 
to prostitute it to any selfish purpose or am- 
bitious aim. By his stoical firmness and com- 
prehensive patriotism ho illustrated the tme 
principles of the National Constitution, nour- 
ished and saved it in its perilous youth, raised 
it to robust manhood, and, by his non-inter- 
vention heroism in 1793, xescued his country 
from the vortex of the French Revolution, and 
set his seal to the bnly $;afe international 
policy of Hepublics. 

But, though, in his moral and intellectual 
character, he combined the cardinal elements 
of a good and great man — though his life hap- 
pily exemplified the personal and civic virtues 
crowned with the graces of a pure religion-^ 
though, as commander-in-chief of our Revolu- 
tionary Army, his Pabian prudence and extraor- 
dinary self devotion earned for him a diadem of 
honor eclipsing any that over sparkled on the 
head of an Alexander or a Napoleon, and though 
the unanimous voice of his countrymen spon- 
taneously called him to the first of civil sta- 
tions — yet all these titles to grateful remem- 
brance, rare and distinguished as they were, 
would not consaerate, as it is consecrated, his 
birth'^y to religious obeervanoe and patriotic 
45 



commemoration. It was his pxeaidiog i«flq^<w 
in laying the foundations of our Union; his agen- 
cy in consolidating its peerless superttmetoxe 
— and, above all, the wisdom and benevolence 
of his Farewell Address, which have contrib- 
uted most to chrystalize his fame and to en- 
twine around it an amaranthine wreath of 
chaste and sun-light glory. 

To contemplate such, a character and review 
the life of such a man must be cheering and 
eminently useful. For that patriotic purpose 
chiefiy, we have all come here to-day*. We 
have not come to indulge in idle praises of the 
Father of his Country; his memory needs not 
our eulogy. Our purpose is nobler and more 
substantial far; it is to learn his principles and 
pledge our allegiance to them — to recfte his 
counsels and resolve to follow them. And if ev- 
ery citizen of the United States would do this 
in the proper spirit and faithfully profit by it 
as he ought, this Union would be impregnable 
— Justice would be sure — ^Liberty would be 
safe — Virtue would be encouraged— Taleati 
would be rewarded— our Country would be 
peaceful, happy, and truly great — ^and our in- 
stitutions would soon be rightly understood 
and commended to all civilized nations. 

At a crisis so pregnant and novel as the 
present, the occasion of our assembling could 
not be more appropriately or usefully improved 
than by considering our organic institutions, 
and the precepts of him who was their chief 
architect. But time will circumscribe our 
present contemplations to a very general no- 
tice of the Constitution of the United States 
as it came from the hands, and was Ulnstrated 
by the admininistration and the farewell ad- 
dress of Washington. 

The people of the thirteen North American 
Colonies, long trained to actual freedom and 
social equality, felt it to be their duty to resist 
the pretension of England to govern them ''in 
all cases whatsoever," without allowing them 
the benefit of representation in the Sritish 
Parliament; and, for concerting united oppo- 
sition, they constituted the first ''Continental 
Congress," which met in Philadelphia,. Sept. 
5th, 1774, with unlimited discretion to tslke 
care of "the common welfare;" and the con- 
stituent political bodies then, for the first time, 
assumed the title of "the .United States.'' 
That initial union, without any formal compact, 
was not only voluntary as to its power .^nd du- 
ration, but purely federal. During the revo- 
lutionary war, wMch soon succeeded, "articles 
of confederation" were adopted by the States, 
each for itself, in its political capacity, and 
each, by express stipulation, retaining absolute 
sovereignty. That league of independent 
sovereigns, witii no common umpire and witii- 
out any other Government than the separate 
Governments of the States, each acting fbr 
itself alone, left the Union dependent on tiie 
will of each local sovereignty without any in- 
herent power or principle of life. The com- 
mon council was merely advisory. Its sphere 
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of ftitfhority WM quite cinimflcribed, and con- 
fined to whftt WM "ezpreiily delegated." It 
had no power to uphold even that lu acts 
were addressed to States, and in no sense to 
persons; and were, of course, not laws, but 
recommendations merely, which might be ob- 
serred or disregarded at the pleasure of all or 
any of the confederate States. That con-, 
fsderation had not one element or faculty 
of a common Goremment — to the existence 
of which the right to enact laws fbz the whole 
people and the self-sustaining power to en- 
force them against erery citizen, are indispen- 
sable.' 

Wise and conserrative men soon saw that 
the maintenance of Union and of the liberties 
which could not be assured without it would 
require a radical re-organization — substituting 
a union of the people for that of States — ^a 
QoTemment for a league — a National Goyem- 
ment for a confederate compact between inde- 
pendent sovereignties uncontrollable by any 
political power above them. Washington 
urged die absolute necessity of some such 
ehange in the principle of the Union, and 
many of his compatriots concurred with him. 

As early as 1781, Felatiah Webster, in an 
able pamphlet, demonstrated the insufficiency 
of tiie articles of confederation, and suggested 
a Continental CouTention for improying the 
instrument of Union. In 1783, Alexander 
Hamilton urged the same thing, with objects 
rather more explicit. In 1 784, Noah Webster, 
in one of his miscellaneous publications, pro- 
posed the adoption of *'a new system of goT- 
enment, which should act, not on the States, 
but directly on individuals, and vest in Con- 
gress full power to carry its laws into effect" 
So far as we know, this was the first proposi- 
tion for a supreme national government — a 
constitution of national sovereignty instead of 
a league among sovereigns. But often after- 
wards many illustrious citizens urged the same 
thing. In April 1787, James Madison, in a 
letter to Edmond Randolph said: ^'I hold it for 
a fimdamental point that an individual inde- 
pendence of the States is utterly irreconcilable 
with the idea of an aggregate sovereignty. I 
think, at the same time, that a consolidation 
of the States into one simple republic is not 
less attainable than it would be inexpedient 
Let it be tried then whether any middle ground 
can be taken which will at once support a due 
suprenuicy of the national authority, and leave 
in force the local authorities, so far as they can 
be subordinately useful. Let the National Grov- 
emment be armed with positive and complete 
authority in all cases where uniform measures 
are necessary, as in trade, &c., &c." This 
was, probably, the first recorded proposal of a 
Constitution of a General Government, na- 
tional and supreme as to all national interests, 
and foderal also with local supremacy in the 
States to the extent of concerns exclusively 
affecting each State seperately and alone. 



That t2ie constitution, as'adopted, establish- 
ed a^ General Government, supreme in its au- 
thority and national in its operation on the 
people of the United States, may be demon- 
strated by a consideration of the avowed ob- 
jects of Its adoption, of the history of its 
ratification in each State, of iu provisions, 
and ef its practical operation ever since it 
was announced as "the supreme law ef the 
land." Such a Gevemment could not be 
established without delegating to it portions 
of the independent sovereign^ of the States 
as previously confederated. The people of 
the States alone had the authoritj to make 
that transfer, and thus modify and subordinate 
their State sovereignty. And they did it— 
those of each State for themselves— just as 
they established their local Government. The 
people of every State in the Union are indi- 
vidually parties to the constitution. It binds 
each and all— is addressed to each and all— 
and is a law over each and all of them. The 
prominent objection urged in each State Con- 
vention against the adoption of it was that it 
constructed a National Government which 
would operate supremely over every person 
withm the limits of the Union, "any thins 
m any State Constitution to the contzirv noS 
withstanding." And that objection wi met, 
not by a denial of the allegation, but by ar- 
^mente to nrove that sach a Government was 
indispensably necessair for the Union of the 
States, the security of the people, and the 
maintenance of national honor abroad and of 
peace and justice at home. 

A political constitution is organic law. The 
chief difference between a human and poli- 
tical constitution is, that the first •organises 
and constitutes animal life, and the last or 
ganizes and constitutes political sovereignty 
Each therefore, is for the same reason cSllwl* 
a constitution, and is necessarily supreme 
fundamental and inviolable. Such ■ conse^ 
quently must be the true character of the "con- 
stitution" of the United States-^o labelled 
on Its front It also constructs a complete 
machmery of National Government and eith- 
orately organises National power. It was in- 
tended, therefore, to be law. fundamental and 
paramount: and to remove all doubt, the peo- 
ple, when they adopted it, stereotyped on its 
face that it 'Hshall be the supreme law of the 
land." As such a law it has always operated 
since the first inauguration of Washington- 
aud as such k law it will continue to opmte 
as lotog as the Union shall last or the princi- 
ples of Washington shall be generally re- 
spected. "^ 

The people, in adopting it, expressly sur- 
rendered msny of the highest attributes of 
State sovereignty— such as the power to coin 
money, declare war, regulate commerce, estab- 
lish post offices, impair the obligation of con- 
tracts, pass ex post facto acts, emit bills of 
credit, ^. ; and delegated the most useful of 
these and other powers to the general Govern- 
ment. The Union could not be pieserred with- 
out a nati<Hial goreniasnt Tested with rapime 



ADDBBM OM THE lOnd FeB&UABY, 1858. 



pow«n oo-eitensiTe with all the interests and 
objects common to the people of the United 
States as one preBiding natiou, for all interna- 
tional pnrposes abroad, and for such at home 
as concern domestic peace, harmony and jus- 
tice: — as to all those ends, all the people of all 
the States are but one and the same family — 
all should be represented, and the Yoice of a 
majority, consistent with the charter of asso- 
ciation, should preyail orer that of a minority 
—the interest of the whole must be' preferred 
to that of a fraction — iJbe whole must gorem 
each and erery part. 

No other theory can be consistent with the 
PedaratioQ of Independence, the representa- 
tive principle, or the self*presenring power of 
the u nipn. No State, which does not desire to 
destroy the Union, should amM;ate or wish to 
CKeroise ezclusiye power over the rights or in- 
turests of the people of other States— common 
interests shomd be regdLated and controlled' 
by common councils— and all such interests 
as belong to the people of a single State 
should be regulated oy thai State alone. 

Such was the purpose and such is the true 
theory of the constitution. It delegates all 
natiooal power to the General GoYemment, 
and leares all local power with the individ- 
ual States — which, for national euds, consti- 
tute but one nation, and, for local purposes, 
a confedration of States. The powers grant- 
ed to the common goTemmeot are necessarily 
supreme and plenary, except so fat as express- 
ly limited br the constitution. This may be 
iilufitrated oy the power to regulate foreign 
commerce. The States transferred to the 
General Gbrernment all their pre-existent 
power over that entire subject: and any at- 
tempt made bv a State to interfere with it^ in 
any way, would be an act of usurpation and 
consequently void. Congress must therefore 
hare as much power over external commerce 
aa each of the States had when politically in- 
dependent, except so far the constitution re- 
quires uniformity of regulation. Each Inde- 
pendent State, before the adoption of the con- 
stitution, had as much authority over ite for- 
eign commerce as any soyereign nation on 
earth could possess. Every independent sov- 
ereignty majT regulate ite commerce according 
to ite own will, and so as to protect ite own 
capital, encourage ite own producte, foster ite 
own industry, and promote ite own manufac- 
tures. This universal, conservative, and neces- 
sary power must, beyond doubt or question, 
have been delegated to the General Govern- 
ment by the people of the Stetes, who severally 
possessed it until they surrendered it by adopt- 
ing the Natienal Constitution, and reUined to 
themselves no portion of it. This, too, is 
Washingtonian doctrine. One of the first 
aete of dongress to which he affixed his approv- 
ing signature recojg^ised, on ite face, this 
pnnci{Me of protection. And if this be not 
constittttional, then, by adopting the consUtu- 
ti«Q of the Union, the people annihilated the 
peiwer to protect themselves against the selfish 
policy and legidation d foreign governments. 
But «o wvkt man €«&iead the conititation dis- 



passionately and deny that this vital POir«r 
still existe amcmg us as elsewhere, and that it 
belongs to our General Government, to which 
it has been confided by the people aa a great 
trust for their own common welfare. 

The powers expressly granted by the con- 
stitution carry with them all appropriate 
means for efifectin^ their ends— excepting only 
so far as the constitution prescribes limitatiotts 
on the means which might be employed. 
When not so limited any mean is constitu- 
tional which relates to the end of an ezpresa 
power, and will tend to effectuate it. When 
the people granted to the General Government 
an express power, they, by necessary implica- 
tion, granted the riffht to employ any means 
for fumlling the ena of that power which the 
charter itself does not withhold, and which 
they themselves miffht have employed for the 
same purpose had they not entrusted the 
power to other hands. Every mean adapted to 
the end of an express power is therefore con- 
stitutional, unless it be prohibited by the con- 
stitution, or be inconustent with ite genius or 
design. Any one of many various means 
may tend to the effectuation of an express 
power — ^which of them shall be applied is a 
question of policy, not of power. Policy 
changes with the times, but, as lone as the 
constitution shall continue unaltered, every 
power which ever existed under it must con- 
tinue to exist. And, of the various means re- 
lating to the end of an express power, no one 
can he unconstitutional merely because an- 
other may be considered more expedient— fer 
then power would depend on policy, and would 
be equally fluctuating and always questionable, 
instead of being, as it must be, fixed ajd uni- 
form— and then, too, there would be no implied 
power to do any thing except that which is most 
expedient; and moreover, that might be consti- 
tutional one day which was unconstitutional 
Ihe day before, or might be so the day after. If 
the charter of the first National Bank approv- 
ed by Washington, was constitutional, the se- 
cond signed by Madison, was not unconstitu- 
tionsl — nor, if the first was unconstitational, 
could the last be constitutional, even though 
the times might have made it more useful and 
expedient than the first. The only test of the 
validity .of either of them was whether, as a 
fiscal agent, it operated as a means for effecting 
the encb of the express powers over the cur- 
rency, or over the safe keepine and transmis- 
sion of the public monies. If it did so ope- 
rate, it was constitutional, even though some 
more popular means to the same ends might 
have been selected — and if it did not so ope- 
rate, it was unconstitutional, however accept- 
able or beneficial it mav have been. Whetner 
it was, altogether, the best mean, might have 
been doubted — ^but whether it was a mean 
adapted to any of the ends of express powers, 
none could consistentiv deny; and, therefore, 
if there was no implied power to organise and 
establish it, the same process of construction 
which would lead to th^t conclusion, onist in- 
evitobly result in the denial of all implied 
powers. So Washington thoughtp-Ma fo 



ABDUBB ON THB »nd FIBBtTART, IBH. 



IhOT^ht alflo the most of those who made the 
oonetitation ef the United States. 

Whatercr the General Government haa the 
riffht to do, it must have the power to do; and 
WAaterer it has the power to ordain, it must 
have the means of making effoctaal. And 
unless it hare the ultimate author!^ to decide 
on ita own power, it is not a Government, but 
a mere confederation. Without that power, 
there is no sovereign power. That power does 
oast somewhere in this Union. It cannot be- 
leag to the separate Statea consistently with 
the ends or tne provisions of the constitu- 
tion. In a contest Detween the whole and any 
ef its parts, the latter must yield to the form- 
er, wuoh .ceases to be a government when- 
ever it surrenders its power to govern in the 
iMt resort. While, therefore, the Statea have 
reserved all local sovereignty, the General 
Government must have the riffht to decide as 
to its own powers in every collision between 
it and any State of the Union. Apprehend- 
ing collisions between the general and local 
foveramenta as to their respective powers, and 
wisely foreseeing that that of the Union should 
in all such cases, control, the people virtually 
so declared, and carefully provided a tribunal 
—representing all and responsible to all for 
final and peaceful deciaion, and explicitly gave 
to that august national forum appellate ju- 
risdiction over every judicial controversy in 
in which the Federal Constitution shali ever 
be involved. The mat object of that wise 
precaution was to uphold the Union, maintain 
thf uniformity and supremacy of its charter, 
a&d rebuke and prevent nullincation by State 
Courts, State Legislatures, or State Cenven- 

tMDS. 

The charter of our Union also proscribes, as 
unconstitutional and revolutionary, the new- 
born heresy of ''recession." The Union can 
be constitutionally dissolved, altered, or 
maimed only in the mode prescribed in its 
charter. The citisens of the States, being all 
parties to it, and having declared in it that it 
shall be the supreme law for each and all^ 
•very citizen owes to it, and to all its constitu- 
ted authorities, a paramount allegiance — ^and 
no one citizen, nor any association of citizens 
of one or of more States, can remain within 
the chartered limits of the Union without 
being subject, at all times and un^er all circum- 
stances, to its supreme authority as long as 
the charter shall remain unchanged. If nnlli- 
fleation or secession shall ever succeed, the 
General Government will, so far, if not alto- 
gether, be upset — an act of revolution destruct- 
ive of the vitality of the Union, which is not 
merely a mechanical combination of independ- 
ent parts, but is rather a chemical and vital 
cohesion of homogeneous elements of one en- 
tire political body, with different organs and 
distinct members, all co-operating for the 
preservation of the whole — ^which is equally 
nacMsajyfor tha health of each constiloent 
IMt. 



This ftmdameatal trnth is beantifvlly sym- 
bolised by the motto borne aloft by the 
American Eagle on the star-spas^led banner 
of the Union — "£ Piuribus Unttm"— one gov- 
ernment out of many, one head over all. And 
the importance of maintaining the Union and 
all its essential rights and powers is forcibly 
expressed by the national motto of Kentucky's 
escutcheon — "United we stand — divided we 
fall." 

This was the organic principle of the Con- 
stitution framed by the Federal Convention of 
1787, over which Washington presided. 

No rational man can, consistently, deny that 
the Constitution of the United States is a fun- 
damental and supreme iaw organizing all the 
people who are parties to it into one independ- 
ent nation, possessing but one national mind, 
and vested with paramount audiority over all 
concerns involving the integrity of tiie Union 
established by it, or in which the citisens of 
more States man one may have a common in- 
terest. Nor can there be a rational doubt 
that the Government constituted by it, like 
every other independent sovereignty, has 
the political power to uphold end enforce it 
according to the national will expressed by its 
organs as constituted for that purpose. 

But this, as well as any other Government, 
may sometimes err and go beyond the sphere 
prescribed by its charter — snd then its uncon- 
stitutional acts are void. But the guarantiee 
against any such aberration a^e even stronger 
and more assuring than those of any State in 
the Union against usurpation by any of its 
local authorities; and the constitutional reme- 
dies for relief are precisely the same as those 
provided as the only legal ones in every well 
organized Government. 

Whenever the constitutionality of a legisla- 
tive act of a State is questioned, every citi- 
zen has a political right to oppose it on his 
civil responsibilities to the official judgment of 
the constitutional majority expressed as pro- 
vided by all the people of the State in their 
organic law; but, whenever' that judgment 
shall have been authoritatively pronounced, 
resistance is no longer legal, but maybe trea- 
son, and, if successftil, would be revolutionary. 
This will not be denied by any American 
Statesman. Why is it not equally true in 
reference to the Government of the Uniont 
It must be, or there is no such Government; 
for it is an axiomatic truth that no nation can 
be sovereign or exercise the powers of Gov- 
ernment unless it have the political right to 
decide ultimately on its own sovereignty. 
That right is given by the people to ^e Gov- 
ernment they established by the Constitutipn 
of the United States — and without it there 
could be no practical Government of the 
Union^and the national Constitution would 
possess no inherent vitality or power as a SU" 
preme law, for all and over all. 

That the constitution is not a Ua^ue, but % 
;LAW--thal it eatftbJiihsd m Qowwaamsal^ 
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not A cosMdntkni— Mid that the Qorenmeiit 
if instttuted is supreme within its sphere— 
was an conceded by the oracle of a modem 
party called nnllifiers. But this concession 
was, itself, nullified or neutralized by the sui- 
cidal assumption that each State Government 
is, as to the General GoTemment, a ^'co-ordi- 
nate' sovereign; and has, therefore, a constitu- 
tional right to maintain, by force, its own de- 
cision against that of the United States on 
^e Constitutionality of every act of the Gov- 
ernment of all the people of all the States. 
This assumption is a virtual denial of the 
supremacy of the Constitution of the United 
States — ^for surely that cannot be a supreme 
law which those, who made it and for whom 
it was made, have not the exclusive right, 
finally, to interpret and enforce* And, coaee- 
qoentlyy if the Constitution of the United 
States be law, and if the Union can be main* 
tained by a common Government, the people 
of that Union, as the constttnents of that Gov- 
ernment, must necessarily have the right to 
uphold and enforce their own political author- 
ity, according to their own organic judgment, 
against the conflicting opinion of any minor 
portion of them — whoever and wherever they 
may be. 

When it is admitted, as it is and must be, 
that the Constitution ^established a Government 
whiehhas a right, within its prescribed sphere, 
to operate supremely — that is^ above all other 
power, popular or political — over every citi- 
zen of every State — it is a palpaple sophism 
to say that any citizen or a majority of the 
citizens of a State have, nevertheless, a cons^i- 
tuiioncU right, in the last resort, to decide that 
the. General Government had transcended its 
sphere — and thus to overrule an opposing de- 
oiaion by tiiat Government itself, or by all the 
oUier eitizeofl of the United States. Such a 
Conatitation cumot be a supreme law-^and 
would not establish a Government over all 
the people of the Union**but would, in effect, 
be only a league between sovereign States. 
It would be absurd to say that the Constitu- 
tion is supreme over all the people of all the 
States, and that yet a minority of the people 
of any one State, even the smallest, have a 
right to exercise, whenever they may choose to 
do so, suprenmcy over that supreme law. But 
this is the ludicrous position assumed by those 
who contend that each State possesses sover- 
eignty co-ordinate with that of all the States 
united under one Supreme Government, 
adopted by the citizens of all for the protec- 
tion and control of every citizen of each and 
all. If the sovereignty of one State in the 
Union, and that of the Government of all the 
people of the Union are co-equal, then the 
conclusion is plain and inevitable that no pro- 
vision in the Constitution of the United States, 
nor any one law enaeted by Congress, can be 
«the Si^reaa Law of the Land" — any pro- 
vlaioa in any State Conatitation or State Law 
to tba ouOnry no»irithitanding# 



The stmnbUng block of the party who 
claim co-ordinate siq>r6macy for the individual 
States is the assumption that the Geheral 
Government has, in a given case, gone beyond 
its sphere and usurped State power. 

Admit that it has done so, and that, there- 
fore, its act is void. Still it is not a Gfovem- 
ment, and its Constitution cannot be the Su- 
preme Law if, instead of itself or its entire 
constituency, the people of any one of the 
States have the right to decide for themselves, 
finally and authoritatively, that the aet is un- 
constitutional. But suppose that the act is, 
in fact, Constitutional^then it is entitled to 
be the Supreme Law in every State in ikt 
Union. Yet it could not so operate, if any 
one of the States should, erroneou^t decide 
otherwise and thereby nullify the constitutional 
aet — even though that decision might conflict 
with that of the whole Union besides. The 
Constitntioi^ has not left the Union in any such 
helpless or hopeless condition. It has n6t 
only proclaimed its own supremacy, b^it has 
provided means for upholding it against all 
local opposition. And these alone make, ,or 
could make it the Supreme Law. As such, 
Washington signed it— «nd as such his admin- 
istration made it effectual and illustrious. 
And all the people should remember this 
whenever they assemble tcf commemorate the 
birth of the greatest of the founders of their 
National Temple of Civil and Beligious Lib- 
erty. 

. These essential principles of the American 
^'Imperktm in imperioy* in the normal state of 
our complex system, are conclusively settled 
by authority, consecrated by our history, and 
illustrated by the acts and the counsels of him 
whose memoi*y we this day celebrate. 

Time will not allow us, on the present oc*- 
casion, to indulge in further contemplations 
on this copious and interesting theme. We 
have only looked at the vital principle of our 
political organization. ■ 

Such, then, in outline, is the political fabric 
reared under the auspices of Washington. — 
Preserve it as he left it, and all wtil be safb — 
safe to us, saf^ to our posterity, and as 
hopeful, as safe to all mankind for ages to 
come. How to preserve and transmit it unim- 
paired, he has taught us in his patriarchal ad- 
dress to his countryn^en. Without this last 
and crowning act, his work on earth would 
have been unfinished. But, true to his trust, 
aware of the proneness of all popular govern- 
ment to degeneracy and ruin, and anxious that 
ours, the best ever established, should have a 
fair trial, he fulfilled his mission by bequeath- 
ing to his country his oracular counsels — and 
then, .committing all that he had done to the 
virtue of the people, he left it and them to 
live or perish under the protection of Provi- 
dence, iJie guidance of his own name, and the 
light of his principles and example. That pa- 
ternal legacy is, to American polities, what 
^theD«o«loga«iitaiiliiTWNamonl0« ItiiM 
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tni« as BereUtlon, though it mnj lack ito in- 
sphation. May it ever be ftmlliar to our 
thoughts and hallowod in onr affections. It 
declares the national origin and operation of 
the Greneral Grovenunent, the sopremacj of its 
authoritj, and the coerciTsness of its power — 
urges the countless ralae of the Union it was 
intended to cement — ^waras against the wick- 
edness of proseriptiTe partj spirit — ^the danger 
of local prejudices, and the suicidal folfy of 
sectionalism— 4enounces9 as treason, eyery 
factious effort to dissolve the Union, or resist, 
bj force, the will of the nation endorsed by 
the authority of the tribunal appointed by aU 
as the final arbiter of the constitutional rights 
of each and all — ^recommends the faithful ob- 
serrance of neutrality in the looal concerns of 
vther nations — ^the cultiTation of peace and 
fiiendly intercourse with all as equals, the 
protection of our own industry, the physical 
improrement of our own countgr, and the 
moral improrement of our own people— incul- 
cates the indispensable necessity of the prer- 
alence of the Christian principle and spirit— of 
tolerance for difference of opinion or of faith 
in politics and religion— of a pure and mag- 
nanimous patriotism, and an habitual renera- 
tion for the ftindamenlal law as the palladium 
of our Union and liberty — and finally rebukes 
a spirit of conquest or of propagandism as in- 
consistent with the genius and proper destiny 
of a model republic— which should nerer, like 
Mi^omet, propagate its principles by the sword, 
but should rather, like the great prototype of 
Christian Bepnblicans, commend them to man- 
kind by peacefully illustratixig their wisdom 
and benjficence at home. 

The Washington doctrines of the Constitu- 
tion and precepts of the Valedictory Address 
constitute the true orthodox creed of Ameri- 
can poUtics. Byery citizen, who approves and 
will uphold them, is of the only party which 
can oyer stand among us on principles conser- 
yative and immutable-*-and that is — tht Wash- 
inaUm party, 

Personal parties — Caetious parties— all pdi- 
tical parties— <H:ganised for the aggrandise- 
ment of men, or animated by ainr oumt debire 
than that of promoting the welfare and secur- 
ing the liber^ and peaceful glory of our 
country, will be spurious and must be ephe- 
meral. And if it DO the destiny of America 
to be a permanent theatre of human amelio- 
ration, or the fate of her free institutions long 
to suryiye and prosper, the statesmen of the 
Waahinsrton school will orercome and keep 
iawn all sdfish associations and unprincipled 
poUticians 

If the gloomy day shall come when, that 
pwty shaU go down, and its principles shall 
DO diacardea and neglected, then let the de- 
generate race of recreant paricides tear from 
our national calender the name of Washinff- 
ton and deeeerate his l>irth-daj to the senrile 
worship of some meretricious idol, or consign 
iti gftonouB memoTf to dUirion. But, if man 
ilwiiTi diBMcnitoi!P0#domAdb«c^iU0of 



upkddiag it» that disaatroni day will nermr 
come— or, like a pestilential cloud, will soon 
pass away, and, by its tnmsient sloom and 
desolation, will prove, for ages to loUow, the 
wanton foUy of renouncing the principles or 
disregarding the precepts of him who was 
" first in war, first in peace, and first in tlie 
hearts of^^his countrymen." As lenff as his con- 
stitutional principles prevail, and his patern- 
al precepts are observed, occasional eruptiona 
on the dun of the robust body of our American 
Liberty will be as hannless to our institutions 
as the volcanic belchings of smoke from iBtnn 
or Yesuvius are to the stability of the eartk. 
The former, like the latter, maj indeed be 
useful in throwing out and wastmg fieij ele- 
ments which, without these safe^ valves, 
might produce ultimate convulsion. 

Only let Washington's principles and pre- 
cepts be pro^ly regarded, and then it will 
be as impossible for attempts at nullification 
and secession, or any other faetious and un- 
constitutional movement to dissolve this Union, 
as it would be for puny man to disturb the 
harmony of the solar ^stem. 

In our brief histoiy we have had examplea 
of local agitations threatening the peace and 
inteffrity of the Union The "whiskey insuxfee- 
tion in 1704 defied and strove to subvert the 
authority of the Genersl Oovemment to levy 
excise duties for sustaining its own credit. 
But Washington was at the helm, and by 
firmly displaying the physical power ci the 
constitution, ne rescued it from degradation, 
and put down the treascoi. 

During the war with England, in December, 
1814, a convention of delegates from some of 
the New England States assembled at Hart- 
ford, Conn., and published a manifesto, pro- 
nouncing unconstitutional and unjust, some 
of the acts of the General GKyvemment, and 
asserting the right of the States, in a case '*of 
a deliberate, dangerous and palpable inf^ae- 
tion of the constitution affecting the sovereign- 
ty of the States, and the liberties of the peo- 
ple, beyond the reach of the iudicial tribunals 
or too pressing to admit of uie delay incident 
to their forms, to be their own judges and ex- 
ecute their own deeisions."— Reprehensible 
as that organised and apparently factions 
movement was, it did not g^ to the lecgtli of 
modern nullification. It virtually ai^owl- 
edged the duty of submission to the jodieisl 
authority of the United States as to all con- 
stitutional questions, over which the Kational 
constitution gives to the Supreme Court of the 
Union final jurisdiction. Even tixat proceed- 
ing, however, subjected to odium snd political 
ostracism, the prominent actors in that memor- 
able convention ; and no portion of the people 
were more generally and more perseveringly 
proseriptive of them than thoee of the 8ont£. 

Yet m November, 1833, South Carolinar— 
the land of the Pinknejrs, the RuUedges, and 
the Marions of the Beydlutien— went to the 
perilous extremity, in a time of profound pease 
and general proeperitr, of dsnooneing, by a 
State onBnaaee, the Tariff te proteetion, aa 
mooartitattonal and oppraiift^ «id oC d*- 
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daring that she had a rigtii t9 vaaUt, and 
ironld resUt it br farce. Andrew JaoikBon» 
then ill the seat of Washington, iasned an ad- 
mirable proclamation denouncing "nullifica- 
tion" and "secession" as nnconstittttional and 
rerolutionarj, and warning the recreant State 
that, if necessary for maintaining the Union 
and the supremacy of its laws, he would re- 
sort to the national sword, and, at all hazards, 
quell the seditious rebellion. That bold step 
led to capitulation and Tirtual submission — 
the Goyemment adhering to the principle of 
protection, and South Carolina retreating from 
ner rash and indefensible position. 

Fnchastened by that eyentful precedent, a 
a large portion of the politicians oi that restless 
State, haye been, more recentljr, agitating the 
Union on the subject of domestic surery— aUd 
malcontents in the South hare been lately 
concerting measures ostensibly for secession 
from the Union, which they recklessly assert 
to be a constitutioasl right. Kany of these 
men think Uiat it is the duty of dongress to 
force slayery into certain Territories whether 
the freemen ther^ will it or not While their 
antipodes— fanatical abolitionists and fiee- 
soilers— haye been . urging Congress to forbid 
slayery in those territories, eyen though the 
citixens, who ought to decide all such ques- 
tions for themscdves, may desire its introduc- 
tion among them. Thus we haye had the 
humiliating spectacle of secession denounced 
South unless Congress will do a yiolent thing, 
and of secession apprehended North unless 
Congress will do an opposite thin^ equally 
yiolent and inconsistent with Amencan Inde- 
pendence, the spirit of theconstitution,and the 
compromises wnich .brought it into being and 
hare hitherto preseryed its healthful existence. 
How much more reasonable, prudent, and 
just, is the intermediate doctrine that eyery 
separate community of freemen should beper- 
mitted to regulate t&eir own domestic relations? 
This, until latdy, was the fayorite doctrine of 
the whole South. It ought also to be the doc- 
trine of the North. It concedes to the citisens 
of territories oLly what thoee of eyery State, 
North as well as South, may lawfully do for 
themselves. The translation of slayes from a 
State to a territory will noti any more than 
their migration from State to State, incrcAse 
the aggregate number otherwise than by im- 
preying weir condition, which true philan- 
thropy would desire; preventing their disper- 
sion only aggravates the evils of slavery and 
increases the wretchedness of slaves, which 
benevolence and policy both forbid. And 
surely the voluntary admission or interdiction 
of slaveiy by a teVritory would not be a na- 
tional act for which Congress or any State 
could feel responsible. The only prudent 
mode of treating the delicate subject of slaveiy 
in the United States is for Congress and the 
people of the States where it does not exist to 
let it alone. It must run its own course to its 
natural destiny. Foreign intermeddling with 
it will only prolong its existence, aggravate 
its evils, and disturb the harmony of the 
Union. 



file late Oompremise act of Congress ad- 
justs this distracting warfare of sections on 
the proper basis of non-interference with llie 
domestic institutions of States or Territories, 
and of a prompt and faithful observance of the 
constitutional injunction to surrender fugitive 
slaves just as fugitive freemen are requirad to 
be surrendered. 

If that healing act shall fail to restore har- 
mony, and if aTOlitionism, secession, or nulli- 
fication should again disturb the peace, pru- 
dence miffht recommend a resort, in a proper 
case, to we expedient of Washington, for test- 
ing the Btrengtn of the constitution and txying 
whether Union is stronger than faction. Should 
this experiment prove ineffectual, the result 
would show that the work of our Fathers is a 
failure. But should it. as we believe it would, 
succeed, the practical illustration of the 
power of the constitution to preserve itself 
would be useful for ages. 

In the exuberance of eur national blessings 
let us not forp;et that we owe not only grati- 
tude to Providence for bestowing and to oar 
fathers for transmitting the sources of them, 
but the duty also of preserving and handing 
them down to our children improved and aug- 
mented/> and extending them, by our rpnpa- 
thy and the light of our example, to afi peo- 
ple who may oe prepared to obtain of and to 
enjoy them. But it is not fit that a Republic 
should cherish or encourage a crusading spirit. 
Let us never presume to judge between parties 
in any foreign countiy, or to make the cause 
of eitner our cause. Other nations have as 
much right to decide between our Gknremment 
and any opposing portion of our people — 
black or wnite, bond or free — and to espouse 
tibe cause of the weaker or insurant party. 
Though the balance of power and hereditary 
absolutism are the dynastic principles of En* 
repean policy, and non-intervention and the 
right of eyeiy nation to regulate its own affairs 
are leading American doctrines, yet, even if 
these cisatlantic principles of international 
law should be violated -by Kings in the old 
world, it would be neither our du^ nor our in- 
terest to oppose, by force, improper interven- 
tion on another continent. Nor would the 
cause of liberty be promoted by any such 
course. When the people of llurope shall 
be prepared for popular institutions autocrat- 
ic interference will be powerless, and the dy- 
nasties will all fall: oefore that propitious 
season, reydution, as in France, might be 
premature and barren of permanent good. 
Let us hold up a food example as a beacon- 
light; and, if we please, we might signify to 
crowned heads that interference by any of 
them in the domestic affkirs of other people 
will be disapproved by our Qovemment, and 
that its disapprobation will be manifested by 
all peaceful measures that may be prudent and 
befitting.' But let us be careiful to ^ no fur- 
ther unless in self-defence or for legitimate re- 
taliation for wrongs done to us. 

Kossuth may be an unalloyed patriot We 
hope he is. He has, br some of our fellow 
icitiaenf, been styled "tnegiwtadTooataand 
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defender of Liberal prineiplce." This we 
could not admit, however well we might think 
of his talents or his aims. What his ultimate 
principles are or how consenratLTe, tinus and 
chance alone can decide. Nor do we know 
what he or his country would do or be if lib* 
erated from a foreign yoke. We would be glad 
to see all men, everrwhere, as free and as bles- 
sed as ourselves, out we ought to know that 
few are qualified for the achievement or enjoy- 
ment of those great and peculiar privileges of 
popular liberty and equality. Government is 
relative — and that is the best for any {>eople 
which is the most suitable to their grade in the 
scale of intelligence and virtue. And we know 
not that Hungary is better prepared for dem- 
ocratic self-government, than trance* Ireland, 
England, Scotland, Poland, Germany or Italy. 
But we may confidently assert that a pecmle, 
properly prepared for free institutions, will, in 
the congenial season, have them either in form 
or in suDstanoe. Let all who feel it, prudent- 
ly manifest sympathy for the Magyar race, and 
let our social hospitality be extended to their 
exiled leader — our. Government may, if it 
please, offer him an asylum under the flag of 
our Union; but let us not ofi*er assistance to. 
their cause under the bloody banne%of inter- 
meddling war. The best we could now do for 
him and his doomed country would be to con- 
vince them by our own conduct and condition 
at home, that peace, liberty, Justice, and pro- 
gress are the fruits of such institutions as ours 
administered on the platform of Washington's 
principles, precepts, and example. 

Fellow-eountrvmen — are those principles 
ours ? will we observe those precepts ? do we 
admire that example ? 

Ladies — though you have no political, 
you exercise much moral power, if you do 
not utter, you help to form public opinion. 
As citixens you have, in your sphere, riebts 
to preserve and duties to perform: and mothers 
. in a repobtic are missionaries of erder and 
truth. The characters of their children, 
moulded under their (tlastic tutelage, will 
make them either a blessing or a curse to their 
counbry. 

Then, mothers of America, hold up before 
your nurseling sons the life of WashingtoL : 
teach them his principles — impress on their 
infant hearts the excellence of his parting ad- 
dress to his countrymen — and point them to 
the light of his beautiful example. This may 
be the best you can do for them, next to teach- 
ingthem the word of God. 

Toung gentjemen of Transylvania Law Do- 
partment-T-at whose request this [address is 
delivered — ^having come here to study juris- 
prudence, it is peculiarly your duty to become 
thoroughly imbued with the. principles of youi 
country's organic institutions. Do you now 
understand Oiem as Washington did? — Ik* 
consider the National Constitutioti as he did 
when he signed it as President of the Federal 
Convention, and as it was illustrated by him 
while he was President of the United States ? 
If you do, you are prepared with the best 
2imwix for defendiogf to the nttennoat, the in- 



tegrity and aapiwiiaey of the Union ha lived 
to consolidate. Though you may not expect 
to be Waahinotons, each of you should strive 
to be, and mi^thope te be, like him, an hon- 
est man, and a good citizen. Ton may adopt 
his golden motto, ** that above ounelves, our 
country should be dear." And if it shall be 
your fortune to act important parts in coming 
scenes, remember that popularity is not re- 
nown, and that notoriety is not fame. Impress 
•n your hearts the universal truth that the es- 
teem of wise and hon<Hiible men is the con- 
stant shadow of sound principles and hcmeat 
acts. And never forget that the magnet al- 
ways p«inting to the pole star of duty is 
that— 

** One self-approving hour far outweighs 
Whole years of stupid starers and loud 
hniias." 

This conscientious sentiment was the 
mentor of Washington. 

All that was mortal of that rare man has 
crumbled into dust, and reposes in solemn si- 
lence on the banks of the majestic Potomac 
idmost in sight of the Metropolitan city of his 
own name. 

Bnt if, as the wisest men believe, his spirit 
is stiU conscious of the affairs of earth, he leels 
anxious concern for the welfare of the country 
of his cradle and his grave, and for the stfc- 
cess of the free institutions he helped to found. 
It would not therefore, be either impious or 
irrational to imagine that, this day, he looks 
down with emotion on the millions <k freemen 
whose grateful hearts are pourin? out offer- 
ings to his memory — and would aadress them 
in something like the following manner : 

< 'Children of the Pilgrim Fathers, and cit- 
izens of the promised land — ^Listen, once 
more, to the counsels of a departed friend who 
devoted his earthly life to the cause of civil 
and religious liberty, and whose mentory, 
therefore, yon this day honor. It was his for- 
tune to be bom in America, when a oompwna- 
tive wilderness nnder the dominion of Sng- 
land. He lived to see his countrymen free 
and independent, and united in a political 
brotherhood, as one and the same people. 
That independence he helped to achieve — ^that 
Union he helped to establish. They are in- 
dissoluble companions — neither can peacefully 
or prosperously exist without the other. This 
historic truth is inscribed on the tombs of all 
buried republics and confederations of sover- 
eigns. To maintain Liberty and Union, it 
was indispensable to establish a National Got> 
emment, vested by the people of the United 
States with exclusive power over all common 
concerns abroad, and with supreme authority 
over all such interests at home as are not con- 
fined to the people of a State. Convinced by 
fearful experience of the necessity of such a 
Government, the people of the States, then 
federal, voluntarily surrendered the requisite 
portions of their independent sovereignty, and 
tnmsfeired all that mass of power to a com- 
prehensive National Govenunent, conalnctod 
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hj A&OoMtitAtion of the Uiiite4 States, 
which they alone could have 'aathoritaiWeiy 
establishea. With less power than what was 
thus granted, and withpnt inherent, and 
paramount authority to uphold and en- 
fttrce it, the hannonj, justice^ pr. ereu. exis- 
tence of the Union could not hare been, long 
maintained. No power was delegated to the 
Qeneral Goremment except "what the guardian 
of the tJnion should, possess for preserving 
peacQ and promoting ''the common wel&re" 
of the people and of the Stated. To reclaim 
any esseittial portion of that national^ power, 
or to object to the full .exercise of it,> might 
frustrate the desirable e^ds for which it was 
entrusted to -ihe oonstitutiad organs of all the 
citizens of the United States. And tp deny 
tiid ultimate right of the representatives of 
tbe whole Uniou to decide authoritatively on 
the delegated powers of ^he s^hole, would ia- 
T^olve the absupdity of claiming its i^iferiority 
aQd subjection to. each of its integral parts, the 
practical sobordination of which was the pur- 
pose of the Constitution, atvd is required. by its 
declared and necessary supremacy. Without 
such right the General Goif^emment would not 
be forereign — for authority to decide crn its 
powers, isr the distinguishing -element of all 
true ^nd legitimate sovereignty. .The deposi- 
tory of the national powers expressly granted 
haa the ioiplied, aa well as the declared, right 
to employ the requisite means ibr fulfilling the 
great trust. And thecharter should be so con-' 
etrued, and its powers ^o exercised as to fulfil, 
^ft far as may be, thjp beneficent objects of the 
girant., Submission to the acts and decisions 
of the ^General Government, or relief from 
them only in a mode preyeribed by the com- 
pact of the Union, is the civic obligation of 
etery citizen, and of all. associaUona of citi- 
zens. Thii » the object of aU ConifituXional 
Govenment; and none could Iqag exist under anjf- 
ciher theory or practice. 

It was n^ fortune to be an actor ia fra- 
ming and adopting the f efleraJL Constitution^^ 
called a Con^tution,. beoause' it was made 
by the freemen of the United States as their 
fundamental lawt .for '^consolidating** their 
Union, and oirerruUng^all opposition, from in- 
dividuals oc States, to their aggregate power 
and will — ^anc^ called also jP^dtsra^ because the 
pe^Uy in their federal capacity made it,- and 
baoause, in the same capacity they were still 
permitted to act as subordinate sovereignties 
oyer their ()W9 local, concerns. The great otb- 
je^t was to substitute a presiding GoyenuU^nt 
over the people of all the States in lieu of a 
confederatioa of sovereign States,and to endow 
that GoTOniment with alt power necessary fpr 
matntaining, against all opposition, its own 
autborily. Thus universally understood, I 
approyed and signed it as President of the 
Federal Coayontion, and, with the same under- 
standing, it was ratified by* the people of the 
States. Such an absurdity as a ooncumat 
Mra^eiga^ hi the. States was not then thought 
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of a# being consistent with the spirit, the object 
the proyi^ons, ox the supremacy of your great 
Nati!onal theater. 

Li^Le the J^afc Economy — according to 
which, each of, the Twoly^ Tribes exercised 
local Government under the superyision and 
ultimate control, as to all national interests, of 
tbe National Goyemm«nt, just as families, and 
hundreds and thousands, exercised subordinate 
sovereignty in each tribe-r-each State in your 
Union possesses a local sovereignty for r^^- 
lating its own separate interests, and- eadt 
county and incorporated city of every. State 
exercises, subordinately, a moce circumscribed 
sovereignty — the Goyempient of the Unioa 
being Uie ultimate soyereign, as to every na- 
tional interest or concern. If in every conflict . 
between the Goyernment of an integral por- 
tion of the Union, and the Goyemmentof 
the whole Union, as to their respective spheres 
of constitutional authority — the former should 
have concurrent and>co-equal sovereign power, 
any one- State might stop the wheels of the 
General Goyemm^ut, and annul or paralyse 
any of its delegated powers. This we never 
intend^— and we all thought we had made a 
Constitution and established a Goyemmeat 
which would forever prevent a State from 
again overruliun;, the United States in any of 
their acts held to t)e Constitutional by the 
Authorities 4)royided by their Constitution fov 
that purpose. This is the vital* principle of 
the I'ederal Constitution — without it your 
Union would have no power to preserve its v 
own' existence— with it,^at Union^the wisest,, 
best cemented, and most hopeful the world • 
ever saw — may last aa long as the memory of 
the Patriots wbo-achieved your JndepeBdenoe> 
and of the Statesmen, who, by adopting its. 
magna charta, did their best to establish your lib-^ 
ertios on the Eoek (/ Ages. My valedictory ad- 
dress eontains my opinions as to the naliureand 
value of your political Union. / re-endorso it. 
Representing the people and respbosible to 
4hem, like the State Goyemments, there is 
not as much danger of usurpation by the Gen- 
eral as by a State Government— because the 
former is not so near the affections and felt in- 
terests of its constituency, and is subject to 
more .checks. -The tendency of your political - 
system is centrifogal, rather :Uian centripetaL 
There is no danger of too much centcalisatiQn, 
unless it should arise from a corrupt abuse of 
Exjscutiye patronage-^lt will never result from 
Legislative er Judicial encroachment on State 
rights.. But should it ever approach, resort to 
no other than peaceful and constitutional rem- - 
edies, unless you shall be w^U fuitisfied that 
reyolution. will be . better for you and the* 
cause of liberty^ than aubnUssion. You 1mt« 
never hitherto had cause for that last resort of 
oppressed man— and there is but little ground 
for apprehending that you eyer will hayesuffl- 
dent cause for breaking up a Union which yo« 
could "tieyer agaui re-establish on u good * 
foandationf* Its destruction tronUL be as' 
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act of mftdnetfe. The map of Korth AmBtieA 
-— witii iU rirerSy its lakes, iU monntainB, its 
■eai, itf climatep, and its soils — points to 
Union. Its popnlation— of common ori^, 
common langn^^y common futh, common 
liitoiy, common name, and common glorj-^ 
iijites to Union) the blessings it has conferred, 
and the history of all confederations demon- 
strate the raine of the principle of jwa Unions 
and the memories of tiie past, the eiyoyments 
of (he present, and the hopes of tiie fhtnre, 
Consecrate that Union as ceihented with the 
blood and constntcted bj the wisdom of foxa 
rirolntionarf fathers. Under its anspices yon 
haye grown and prospered beyond example — 
yoilr will rales from the Northern Lakes to die 
Gkilf of Mexico, and from the Atlantic tci the 
Paeiflc Ocean--ever]r citisen is w sorereign in 
his sphere, and erery freemi^n is as free «nd 
seenre as he cotild be under any good govera- 
nent— yonr progress and improrement are the 
wonder of the age, and yon are already the 
ligiht of the civilized world. Be gratefkl for 
tiKise nn^qnalled blessings, and clLag to yonr 
UbiOn as the ark of their and your safbty. 
Let him who is not content with it remember 
the illnstratiye fable of the members of the 
hnnan body, eomplaining of the stomach as 
monopolising and rapacions, ftnd on that de- 
Instre egotism, proposing to destroy the 
s<}tifce of their nourishment and health. 

Forcible resistance to the antheritles of the 
Oonstitation is not apolitical right — successfnl 
resistance by force wonld therefore be revoln- 
tion--and nnless the result should bean ag- 
gregate blessing, it wonld be treason to yonr 
Oonstitation — treason to the genins of liberty 
-^treason to the memory of your predecessors 
— treason to the hopes of your posterity, and 
treason to all mankind. 
Whoerer shall attempt sueh manifbld and sac- 
liligious ti^eason, would deserve eternal infhmy. 

But go on as hitherto, and there will be no 
danger. . Cherish your own boundless resour- 
ces of matter and mind. Improve your 
country — encourage fraternity and intelli- 
gence by arteries of circulation throughout 
your land— educate all your children— ctfl- 
tivate their bodies, their minds, and their 
moralv-^indoctrinate them in the benieb prin- 
ciples of a rational and charitable Christianity 
—acquaint them early with the trae principles 
aAd history of your institutions-— attend to 
your own concerns — abstain from of&oious in- 
terference with those of other nations— elect 
your best and ablest men to all places of 
public trust— never becQyne parasites or place- 
men, or sycophants of rich men— countenance 
virtue, And firown on vice, in. whatever habili- 
ments they may be elad— Uphold tiie law as 
ddeld of the weak Md the sanctuary of 



the innocent— love yonr eoufitry and youf 
kind— and steadfastly maintain your blessed 
Union and liU its vital powers and fitnctions-^ 
and then the close of this century will exhibit 
to the admiralion of sood men and angels,, 
andto the terror of baa m!en and demons, one 
hundred milliotts of freemen, oi tiie C^ucadan 
race, on the continent of North America, hat 
ahead of all other people in privileges and 
ei^oyments, And blessed witfc institutions mbre 
rational, laws more just, and « country mors 
beautiful than any on which the sun will tiien 
shine — ^then **Ammean*' will be the Inoat 
honored of national names-rLiberty the most 
cherilhedof earthly possessions — and all thin^ 
may be ready for the dawn of millennial light 
and peace; and then, too-*though last, not 
least—Americain principles and tiie English 
language Americanised will be tmderrtood 
and admired, if not adopted, wherever Chris- 
tianity has a temple, science a monument, 
or Liberty An altar op the footstool of 
God." 

Fellow-dtisens of the United States, if #4 
of. this generation will follow these counselt, 
this patriotic vision will bebome historic truth.. 
But, if we discard the principle! or neglect 
tiie precepts of the tutelar gepius of our conn* 
try, ive must escpect that the doom of «11 Allien 
republics will, at no distani day, become ottr 
uidiappy destiny. Shill tins dolifiil tale ei^r- 
be told of tiie cointrymi^n of WiwfaingtoA, of 
FrankUn, of Hamilton, of Jefferson, of Ifi^- 
son, of John Marshall, of Webster, of ClayY 
Shall they, by their apostaey fh>m the fhilli 
of their fSsthen!, verify the predictions of 
the foes of self-government, and« by their de- 
generacy and recreaaee, blast the best, and 
perhaps the last, hope of the fiends of equal 
righ«? Shikll <A^,' mimiadfia of thefar own 
digni^ aiEkd'of the history of ages past, yield 
themselves up to selfish demageguis — surren- 
der th% glorious name of American— «ast lotv 
for the vestments of Washington — eraeify his 
i^amo,a&d scatter his ashes to the settseless 
winds? Forbid it reason — fbrbid it li^rty^ 
forbid it our household gods — ^fbrind it Heaven. 
No— this must not, cannot be our ignoble fate. 
The age, with its cheering tokens, points" to a 
fkr nobler future. Under a benignant Provi- 
dence, we have cause to hope, that our course 
will continue onward and upwat^ until mmi 
shall reach his ultimate state of sublunary 
dignity. 

Then let us liveih tiie trait that tiie all-wise 
Creator of our race— who guided the pilgrim 
band fh>m the old to tiie new woi'ld^ and has, 
thus far, signalized th%ir adopted country with 
peculiar blessings— will still guide us la 
the paihwiy of duty and blefts the great mismott 
of liberty snd light to iitdn Ltoid^ PntuiH 
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Thb only question presented ibr considera- 
tion in this case, is whether Milas W. Bickej, 
at the contractor for carrying the United States' 
Mail from Maysrille to Lexington, in this 
State, has the right, in execution of his en* 
gagement, tf> transport .the mail in stage 
coaches on the turnpike road between those 
t^rminif without paying, to the use pt the 
Turnpike Company, the rate of toUage exac- 
ted by it, under the authority of its charter^ 
from other persons for the transit of their hor- 
ses and carriages. 

All national power should belong exclusiye- 
ty to the general or national govcmment. 
And, as nothing can be more national than 
the regular and certain diffusion of intelligence 
among the people of the United States through 
the medium of the public mail, therefore, the 
power *^ to establish post offices and post 
roads" is expressly delegated by tho federal 
constitution to the Congress of the United 
States; and that power being necessarily ex- 
clusive, plenary, and supreme, no State can 
constitutionally do, or authorise to be done, 
any act which may frustrate, counteract, or 
impair, the proper and effectual exercise of it 
by national audiority. From these axiomatic 
truths it follows, as a plain corollary, that the 
general government has the unquestionable 
right to transport the national mail whenever 
apd wherever the National Congress, in the 
constitutional exercise of its delegated powers 
shall have prescribed. But full, and exclu- 
sive, and sovereign, as this power must be 
admitted to be, it is' not unlimited. It cannot 
appropriate prirate property to public use 
without either the consent of the owner, 
or the payment of a just compensation for 
the property or for the use of it. If the 
general government may constitutionally use 
a private way, or establish a post road through 
the lands, or a post office in the house of a 
private person, any person whose property 
shall be thus taken or used for public benefit, 
may lawfully demand a just compensation for 
the property, or for the use of it; the federal 
constitution expressly secures it to him by in- 
terdicting the appropriation of private property 
to public use, without the owner's consent, or 
jurt companiatiaiu 



paving been constructed by an anodation 
of individuals incorporated into a private bo47 
politic by an act of tiie Kentucky Legialatoi^, 
which gav^ the corporation the right to charge 
tolls according to a prescribed scale, in con- 
sideration of the appropriation of its own funds 
to the construction of the road for the public 
benefit — ^the turnpike toad from Maysviile to 
Lexington should be deemed private property, 
so far as the value of the franchise and the 
right to preseve-it, as conferred by the charter 
in the nature of a contract, may be concerned. • 
And therefore, the public — whether it be Ken- 
tucky or the United States— can have no con- 
stitutional right to use the road .without con- 
tributing, to its rei^oration and preservation, 
either a just compeDsation for the use, pr tl^e 
rate of tollage prescribed by the corporation 
under the sanction of it9 charter. By author- 
izing the company to exact a fixed compensa- 
for the use of the road, the charter interfeied 
with or impaired the power to cairy the mail 
wherever Congress should, elect to carry It, no 
more nor otherwise than it obstmcted or im- 
paired the right of every freeman to travel on 
any publip way he might choose thus to use. 

Had Congress designated this road as the 
mail route from Maysviile to Lexington, the 
right to use it as such would have beeasu^ect 
to the condition of paying either a just com- 
pensation, or the toll which trtrj citizen is 
required to pay; for the road would still have 
been the property of the corporation^ and the 
burthen of repairing it, when dilapidated by 
the horses and coaches of the mail contractor, 
would liave devolved on the stockholdera. 
There is no restriction, as to locality, on the 
the federal power to establish post offices and 
post roads. But the right to use private pn^ 
erey for a mail route, as for any other national 
purpose, being qualified by the con$titytional 
condition that a just compensation be made 
for tho use unless the owner shall voluntarily 
waive it, the power to establish post ofiicee 
and post roads wherever Congress deem it ex- 
pedient to establish them, ^ough exclusive 
and supreme, does not, therefore, imply an 
authority to take or lo use, for that purpose, 
the land or the house of a citixen, or the rail- 
road or McAdamised road^ of associated dti* 
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gens, -wlthoni pa^g to ^d «wfier or owii«][b 
ft jnst ooiQpenMtioii; • • 

T^e turnpike road botvr?en Majtville and 
Jjtxm^n is theftrop^izty of the stoeldiolderB; 
in the sam^ sense, in which ^the railroad be- 
tsreen Lexington and Frankfort is the property 
of tiie Company whose money cooistracted it. 
The only diflference is, that the railroad com- 
pany is not required byita charter to permit 
any person to nie its read 'Otherwise than for 
transportatioa in. its own vehicles, and the 
charter of the tnmpike company requires it to 
pennit all persons, who may desire to use its 
toad for transportation or trayel, ta do so, in 
theirown way-*on foot, on theirown horses, or 
with their own carriages-— by, paying a pre- 
ieribed toll. ' And can it be doubted that the 
United -States would hare tio constitutional 
right to use, as ik mail route, the railroad be- 
tween 'Lexington and Frankfort, without the 
consent of its owners, or without paying them 
for the use a reasonable compensation? He 
who do'nbts on that subject, would be chargea- 
ble witii' palpable inconsistency, unless he 
should also doubt whetiier his ownhous^ might 
not be taken and used as a post office without 
hU consent And without any compbnsatiouj for 
the power to establish post offices and the power 
to establish post roads are commensurate, 
and the one i/i as sovereign and unlimited as 
the other, and not in any sense or in any 
degree, more so. 

Can the carrier of the United StMes mail 
hare a right, either legal or moral,. to use die 
bridge of a private person, or of an incorpora- 
ted company without paying pontage, or the 
■forry of % grantee of such fntnchise without 
paying ferrule? Tluit he would hare no such 
rif^t is, in our judgment, indisputiible. And 
tlM denial of suck an unjust and anomalous 
pMtensionis not at all inconsistent with the 
proper supremacy of the general goremm^nt, 
in <he exercise of it^ necessary ))6wer to trans- 
port tiiemail as cheaply, speedily and certainly 
aa possible, and when and where Congress 
•hall bate prescribed and had authority to 
prescribe. The power delegated to the gen- 
eral gOTomment oter . the mail cannot be 
greater than that which each State once pos- 
sessed within its own borders; and had the 
people of the States' nerer delegated any such 
power to Congress, the State of Kentucky, in 
all tiie plenitude of her power, upon tthat hy- 
pothesis, would surely have no right to use 
the Lexington and Maysville tnmpike as a 
poet road without paying ^ just equivalent to 
the company; for the constitution of Kentucky, 
like that of the United States, provides that 
prirAte proper^ shall not be taken for public 
«se without *'just compensation*' to the owner, 
or without his consent; and moreover, no 
State can, oonsxstently with the federal con- 
stitution, pass any legislative act imp^ring 
^e obligation of a contract; and not only is 
turnpike stock private property, but the charter 



stockholders, for a vajuali^e eon^ideraitlons to 
prescribed tolls, of wHch the legislature could 
not deprive them wi^out impairing the obli- 
gation 9f a solenin contract, and violating the 
plighted faith of Kentucky. There can, we 
think, be no doubt that the State had a perfect 
right to ,make such a contract, and, having 
made it, ie certainly under oa clear moral and 
political obligation to. observe it scrupulouely 
and in good faitfa. 

But, if the Lexington and Maysville tnm- 
pike shonjid be deeiped in all respects a Stale 
road, and if the power to ' establish post roads 
should be understood as giving to Congress 
au^thority to desi^ate and use, as a post road, 
any highway in aSitate, without the consent of 
the State,. nevertheless, .suoh a power could 
not be underst<^od as implying a ri^t to use 
State roads upon any terms, or in any manner 
the general government may choose to pre- 
scribe, or on better terms than those on which 
the people of the Statesthemsclves are permit- 
ted to use them in a similar manner. It cer*' 
tainly does^ not impose on any State tiie duty 
either moral qr political, of making or of .re- 
pairing roads for post roads, but leaves them 
in the full possession of all- the discretion they 
would otherwise have bad - to make such 
State roads, and to ke6p them in such repair 
as their own convenience and judgment alone 
may suggest. The people of the several 
States are under no constitutional obligation 
to make or repair roads for the use of the gen- 
eral government; nor can they bo required to 
apply their own money or labor even to the 
keeping open of any one of their roads which 
shall have been designated as a . post route; 
for, though- a State highway once legally de- 
signated or ' established as a post route may 
continue dejure a post road as long as the act 
of Congress by which it was so designated or 
established shall remain unrepealed, yet cer- 
tainly the State will not, therefore, be bound 
to continue it, but may discontinue it as a State 
road; and consequently, if, after any such dis- 
continuance of any sttch State road, the gen- 
eral government dioose still to use it as a 
post road. Congress must keep it open and in 
suitable condition, by the application of na- 
tional means. The people of a single State 
are not exclusivelv interested in the transpor- 
tation of the national mails within and through 
th^r Own Commonwealth; the people of ^1 
the States are benefitted by the proper and ef- 
fectual transportation of intelligence through 
each State. And hence the interest being thus 
common, and the power therefore national, the 
burthen, and the responsibility also, should be, 
and undoubtedly are, equally national, in 
each and every State. The right to judge, 
and the responsibility of judging, as to what 
roads and kind of roads the United States shall 
have for post roads, having been devolved on 
Congress, a State can neither exercise any 
controlling authority in that respect, nor be 
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Cha fcritiH(tin|giiMiryor pioperfar A» wwt 
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A right of way, upon ^tnu oqutl «nd mmmon 
to all, it, in .our opinion, tht ntmott priidlege 
that can be Impliod hf an anthori^ to d«iig- 
ttat« 6tate roads as post routes. 
«.^If one State should, lU a great ei^ense, con- 
ttraet and mserre excelUnt voade, for the 
use of whi(m it sh6nld exact a prescribed and 
reasonable toft sufficient fbr separation, or 
eTen for indemnity for the cost, the people of 
other States, not ehOosing* to proTide t nc^ 
toads for themselres, would hare no right to 
r^qnire or expect that the public maus, ia 
#hich they are all interested as a national 
eoneem, should be transported, in carriages or 
Otherwise, upon those costly and superior 
fl^ads, widiout any contribution from the na- 
tional purse for such national use, and for the 
wear and deterioration necessfurtly resulting 
from it. 

If Congress, representing the interests and 
wills of the people of all the States, shall fail 
or refuse to make any appropriation for con-* 
stmcting or repairing, or for aiding the con- 
struction or reparation, of good roads in a 
State, the general - goyemment would, as it 
■eems to us, hare no pretence for claiming, for 
the federal public, any exolusiTe pririleges in 
using such roads as post routes, or any ex- 
emption from the burthen common to every 
individual of the local public, whose- labor 
and money alone made and must preserve 
them. It appears to us, that permission to the 

SBneral government to use State roads 6b the 
tate and its own citizens use them, and on 
the same terms, should be considered a boon 
rather than a burthen— hi valuable privilege 
rather than an uigust or unauthorised exaction. 

A State road is, we think, private property, 
as coiitra-dtstinguished from federal |ftt>per^, 
by the federal constitution. It belongs to the 
people of the State> was made by them, must 
be repaired and preserved by their labor and 
money, and itt subjlsct exclusively to their ju- 
risdiction i^nd control. Then, according, to 
the constitution of the United States, can the 
general government possess a paramount 
authority tb use and dilapidate such a road, 
and thus impose on the people of the State an 
accumulated burthen without their consent,^ 
and without making any compensation for the 
appropriation of their local property to inter- 
national nsCf We can perceive no plausible 
ground for an affirmative answer. 

But the learned counsel f6r Dickey has ar- 
gued that, if the power be conceded to a State 
to tax the general government for transporting 
the mail on a State road, the right to designate 
and use State rbadf as post roads might be 
altogether frustrated by a perresee and cap- 
tious State. Could the power to exAct com- 
pensation of toll iVom the general government 
for using State foads for post roads^ imply an 
illimitable right of exaction which might foe 



natf, and had the powwr^nnr poit vaafls 
given to Congress for the pfarmir of deiigDi^ 
ting the mail roulas) and for no otber pnipoce 
tlmn that of designation and use, #e would 
acknowle^tgo that the argument w^uld be not 
leu eondusive than it mmyipu a snpeifidal 
view of it, seem to be plausible. 

But we do not admit, either that a fodeDal 
power to designate and use State n)ads for poet 
roads and a mate power to exhct a just com- 
pensation or toll for the use avi nocesearily 
■canflictiog po^eM; or thai the Lexhigton ami 
Maysville turnpike has ever been deeignaied 
as a post ipsid; or that .the power to estabKsk 
post roadf was given menly for enabling 
Congress tcrdesignate and use State roads ae 
mail routes; or t^c a denialof the right to uia 
State roads without tiie consent of tho State, 
OP without just compensation, would* des^wy 
or e<ientiaUy impair dm national eompve- 
hensive and mpreme power *'to establish peat 
roads.*' 

The national • power to uee the land of a 
citizen or a State for aaarmeiy orfortifieatiAn, 
is imdoubted and irrestible. The constitution- 
al obligation to pay Hhe owner a just equiva- 
lent, if it be demanded, is equally undoubted 
and inevitable. - Yet, nevertheless, there is 
no conflict of power or of right, and the sa- 
premacy of the general government is unqnes- 
tioned and unimpaired. « And the acknowledg- 
ment of a right In a State or a private corpora- 
tion or a citUen to exact a toll from the gen- 
eral government, for the use of a road as a 
post road, /Iocs not imply that the right is un- 
limited. ^ If tiie general government havano 
right to use a State road or private road with- 
out the consent of the State or oi^ev, then the 
power to exact toll for nsingit would undonbt- 
cdly be illimitahliej and nevertheless, if exer- 
cised eo as to pMvent the nse^the genend 
government would smrely have no just canae 
tocompllhin that any of its. powers or righto had 
been demed. But, if the general goveammt 
have a right, witiiout the consent of a State, 
to use a State road as a pest road, the feat 
that such a right exists, prescribes a dear and 
indisputable boundary to the power of taxing 
for the use; and that is *^a jnst compensation" 
^-the right to exact which cannot be inoonaii- 
tent with the ptoper exerdse of any power, er 
eijoyment of any right, which can be oonsti- 
tutionally claimed by the national govern- 
ment. 

If, as in this ease, the tax or toU be unifoifn 
mid universal, the very fact the* it is so, is tha 
most satisfoctory proof that it does not exceed 
a just compensation: ^rsf^-becanse ithaa been 
fixed by a public and general law operating en 
all alike$ and, sacoadZy— because it would- be 
unifeasonable to presume that a State, whsft 
fodng a general rate of tollage for the nseof a 
road constructed and preserved only for pnhlia 
use, would ever attempt to exact a rale so eaB> 
orbitant as to defeat the object of prescribingit: 
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ihm, 6(ftt4»>.ta b^ fesnted only by th« general 
hm of it. And there is no complaint ti^at ^e 
toU exacted in this case exceeds a just com- 
pensation.' 

> IdoreoTer, as before sngge8t«d» iro under- 
stand the power to. use State roads as post 
rosds, to be only a right of common way; that 
Uf an aatho^ty to use snch roads as<the people 
theicntelves nse them, and <^ the same terms-^ 
neither better nor wdrse. And, on thf sconstruo- 
tion, i&ere can be no semblance olplausibiH^ 
in an argument fennded on possible abuse of 
Sta^ power. 

JBnt, unless we^|ure altogether mistal^ep, the 
Majsvjlle and JLexington turnpike has neyer 
been even designated by Confess as a post 
road. The act of Congress directing the 
miulN to be carried between Lexington and 
Maysnlle, designated no particular road or 
rfrntej and it wat , moxeoTer, passed prior to 
the construction of the turnpike, which is far 
from being xd^tioal in locality with tiie old 
road which it supplanted. If, then, any road 
ttom Maysville had ever bee^ designated fkB « 
post road> it wwi the old and jometimes im^ 
paetable read which had been discontinued 
M&ce the completion of thd new and far better 
road of the turnpike company. But in ,this, 
as in most other instances since the adoption 
of the federal constitution^ Congress has not 
exerdsed its power ''to establish post roads;" 
bnt has chosen to depend on the self-interest 
and comi^ of the goverument and people of 
Kentuoky, and the discretion of the mail c<)n« 
tractor j who may carry the mail on tiie tanpt-" 
pike> or not, just as he m%y prefer and be per- 
Bitted« 

Iff! then, >Mr. Dickey be anwilUng to pay 
fbr using the turnpike f oad, he may, without 
any Tiolation of the law, ot bmadh of his con^ 
tiHct, adopt some other and cheaper road, 
prorided he shall carry the mail in the time 
nqaxredf and with safety*. But if be will use 
a road nerer established as a post road, he 
ceftainly can hare no right to claim any ex- 
elusive priTileges, or to reinso to comply with 
the condition on which alone erery other per- 
son ft permitted to use the same road;, and 
surely thegenetal goremment^-haYing neither 
contributed to the construction or reparation 
of the turnpike road, nor established it as a 
poet road, nor claimed the right to use it with* 
oiit paying &e prescribed toll, nor cTen stipu- 
lated for securing such use of it to the mail 
obntractor->-could have no pretence for com-, 
plaining that the exaction of toll fhun the con- 
tractor, is a defiance of it» supremacy, or an 
-tmpairmentof its rights. But that goyemment 
hae aot oooqilained, nor will it^as we are 
bound to piestame. The Postmaster 'Genetal, 
a»we presntney n^e the eontract wHh Dickey, 
with the understanding by both parties, that 
ii^^ as was dooMoss expected, he should carry 
tin mail on the tompike, he wonld h»,j% to 
yajr iKi enstomary toll, Ibr which ha expeottd 
ta «» iiiitaiMHUM by tii» fiMttitiet i4to^ 



such a roadi and by the price allowed to him . 
by the contract; and' there is, ^tefore, no 
pretence for insisting that the exaction of tolls 
cpnfliots with any power of t)^ genesal goT- 
emment, or for withholding from the owners 
of the road that compensation for which the 
contractor has been indemnified, either by his, 
contract, or by the road itself. 

But the simple power *Ho establish posjr 
offices,'^ necessarily including (as it does, and 
has always been understood as doing) plenary 
authority to sqperintend the transportation of 
the national m^ls, would, itself and alone^ 
give an implied right of way over State roads 
as they shall be foxmd to exist, and cii»t onere. 
The power to establish post offices was given 
by the articles of confisderation to the confed- 
erate Congress. And, though that body was 
expressly interdicted from exercising any oti^er 
power than such as had be^n expressly delega- 
ted, nevertheless it had, invariably and without 
qoes^on or cot)spl«int anywhere, superintend* ' 
e4 and regulated the transportation of the 
entire mails of thei States, and used, for that 
purpose, the roads of the States as the people 
used themj aatf no other roads, nor on other 
or better terms. 

But the confederate Congress had no power 
to maker or repair post roads, or to use any 
other road than such as the States choose to 
keep ppe^ and to use. 

The Vnn$ of such comprehensive and elective 
power was, as we presume, felt to be injurious 
and sometimes subversive of the great end of 
giving to the organ of the national will exclu- 
sive control over the national mail: not be-' 
cause mail contractors had to nse State roads 
just as oUier persons used them, but because 
some State roads jfrere not altogether suitable 
ways for the transportation of the mail with 
proper celerity and certainty, and because 
sometiraies there might be no road where the 
national interest might require one for the 
most effectual diffusion of inlelligenQe tl^pou^ 
the mails, and because^ also, a State might 
obstruct or derange the mails by the discon- 
tinuance of a road which' had been used as a 
mail route; and, therefor^, when the federal- 
constitution was adopted-^^and which was in- 
tended to give to a common government all' 
national powers .necessary fer all national ob* 
jecta — th^ people gave, to the national Con- 
gress the supplemental and important powe> 
to establish post roads, as well af post offices. 
As this new 'specific power was not necessary 
for giving authority to use State roads, it 
should not be understood as conferring any 
other right in the designation and use of such 
roads as post roads> than that which existed 
before, and would still hav^ continued, to ex-» 
ist> wishoot dombt vnder the cottstitntlen» had 
it given no other power as to post roada than 
tiie pre-existent power *H» eatabliah post oi^ 
fices,'* whieh kitflade^ neoeasarily the right 
to designate «iid nse Stete inada aa postroadi. 
At to iMct dMigttatfai aad via, ih« o&ity dtf* 
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ftfaiice U« tliAt, M the pawet to esteWisk a. 
post road imports aothoritr U> fix permanently 
and retam^ Ooo grass may hare power to ke^p 
open and uae a road once designated a? a post 
road, even though it shall be oosttmeted or dis- 
continued by the State. If the powe^ to e8> 
tablish poet roads iueludes the power to desig- 
nate aud use State roads, the right of use, 
which it may imply, caunot — with the excep- 
tion just stated^-be esseiittally different from 
that implied by tire power to establish post 
offices and carry the mails. And so far t^e 
pto powers over post offices and post roads are 
identical; but the latter is, in otner impor^nt 
respects, more xsomprehensive and efficient 
tbah the former; fbr we &re clearly of the opin- 
ion that both the objects contemplated by the 
grant of the new power to es^blish post roads 
and the plain eonstnittire import of the grant 
' kself, as made iii the constitution) show that 
this comprehensive and express power "wss 
, given, not for authorising the mere desfenmtion 
and use of State roads as post toads, oat for 
ennblinfl; the genferai government to make, re-, 
iMtir ana keep open such roads in every State, 
as might, under any circumstances, be neces- 
sary lor the most effectual and satisfactory ful- 
fillment of the great national trt^stof transport- 
lag the national mails safely, certainly, sp^- 
ily and punctually, without any neoessarv de- 
pendence on the policy, or will, or ^rse of any 
one of the States; and these were, in our opin- 
ion, the only ends for which that express power 
was given. And therefore, if Dickey should 
be considered as having from the general gov- 
ernment a char,le 6/ancA«, entitling him to ajl 
the privileges in the use of anyroad ho may 
prefer between Lexington and M&ysyille^ 
which Congress could have conferred oil him 
by designating Sijch road as the post route, 
and if we are mistaken ill the opinion that the 
turnpike is not. In all respects, a State road — 
^i\\, neverlheleas, we would beef the opinion 
that the exaction oC toll in ^is e^e is neither 
miaathorizfid nor inanydegieesifb^ersiveof 
the supreme power of Oongress <'to estAblishr 
jiost omoes and post roads.- • < ^ " ^ 



There are tkas^ who-^ubt whether. In giv- 
ing to Congress the f)ow<er to establish post 
roads, the people of the States intended to 
«nn>ender to the general government, as a mat- 
of right, the use of any and ^very State road 
upon any other terma than each State, for it- 
self, might think fib to prescribe. The prin- 
ciple ground of this opimon is a belief that the 
omy motive for giving to Congress the power 
to establish post roads, as well as post offices, 
Was an apprehension that, without stin^e such 
independent nationsj' power,* failute by any 
<md State to provide roads in tivery respect 
suitable for post roads, or a refosul at any time, 
to permit the mail carriers to use any one bf 
the roads of any one State cm feasonaNS termSi' 
toigbt injuriously obstruent the ' transportation 
of the national nail, and fteiKl to Ihielrafee -the 
only end for secunng vbieh tfa« &t^i!ln contrei 
of p09t offices aod post roads irat noana^mftd 
b7lih«8t«tetoth«|£si\w4gaT^Qratt^ttt. ••< 



it is argnedHMt onecKieEoljeot 
of giving thepowei to establish poet. roads* 
implied an admission of i^ ILntecedent power 
in a State to prescribe its owii terms for toe use 
by the general government, of a State. road, 
and that, therefore^ the power to establish posi 
roads docs not include the right to designate 
and use otate roads witl^out the consent of the 
State but is an ultimate and mere transcenden- 
tal authority to make and repair national roada 
for poHt roads whenever the unfitness or unrea- 
sonableness of State poUoy may render such a 
course expedient' 

Bot we shall not disctss that question; for, 
conceding, as we do, fhat the power to, estab- 
lish post roads includes the right to ose State 
I'oads Upon conunon and reasonable texins. we' 
are also satisfied that it is much more efficient 
and comprehensive, and was given otily for 
ptirpoBes very diffarent from any such -end as 
that of anlhorizrng Congress toiise State roads 
on.its own terms. 

We will, thereforf) iSubmh some general 
suggestions as to th^ ckantcter' and exten1{4>f 

this high power* ^ ' . 

Wh^her w6 consider thertxyular use of the 
Word/'e^to^/taA," 6^ the definition of itbjr the 
most approved lexicographers, or the:admitt^ 
import of it in the preamble find in the fojiru 
clause of the eighth sectLoh of the federal eon- 
stilutidn^ it must be nndeistood to mean, not 
merely to designate, but to create, erect, boild, 
prepare,, ^x permanently. Thus, to establish 
a' character, to 'establish oneself in business, 
to establish a school, or mannfactory, or gov- 
ern men t-^all common and appropriate phrases 
~^i^ not to assume or adopt some pre-existing 
character, 'or business, or sehool, or raanXifac^ 
tor|^, or government. Tb establish in eacli of 
those usoB of the phi^^^ clearly expresses the 
idea Of creating, preparing, founding, or build- 
ing up. In mtxB same sense, too, it n used and 
understood in. the Bible; thas it is aaid, "The* 
Lord by wisdoqa hath founded theeartl^ by 
understaiDding hath he established (piiipssed) 
the heavens.'" J(^roverb$t lii,^ 19. 

Just so, also, is It used And understood in 
ihefedersl •cpnatitotion. Thus We find in the 
preamble these words, *^£skthli9kmtiictf^ "es^ 
tabllsh this .constitution;" ^and m the feurtli 
claused of the eight article, power giv^ to 
Congress, *'to establish an unifomirtt& or nat- 
urahzatiOD, and uniform ]aws on. the subject 
oV bankruptcies, ' throughout the United 
States." ^ ■*.... 

Thus we iiiijht present almost endless il- 
lustrations of tne fact, that the popular and 
philological, sacred and profane, oracular and 
political import of '"establish,** is not to de- 
signate, but to found, prppkrc", make, insUtntt 
and confirm. 

It appears fans, therefore, thol^'^establisli 
post offices attd post roads" meaifs e9^ Mi terming, 
not only th% designation ahd adoption of an 
existing heqse and road' for tL post offioe and 
poatroSd, bot «lso,inoi« eomprehensively^ Che 
reatifi^^r buiidisg ef Ik, heute, end the een^ 
atmetioa and the reperation of e ned, tttid Htm 
^fltppBDitfuiitiflft ^mauf fbr aajof .IboM mm-^ 
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^onal purposes, vhenerer any of them shall 
be deemed vsoM. And the unqnestionable 
fact that "to establlah" imports to make or 
create in ererj other place Where it is used in 
the constitation and especiallj in the fourth 
clause of the eighth section, tends persnasire- 
Ij, if not conelusiTelj, to prore that the same 
words, used, without any qualifioation, di- 
rectly afterwards in another clanse of the same 
constitution, were understood in the same 
sense in which they were empl<^ed in the 
antecedent clause, as well as in the preamble. 
We can perceive no ground for discrunination. 
The subject matter of two clauses is not of a 
nature so essentially different as to authorise 
a more comprehensiye interpretation of the 
power in the pne clause, and a more restrictive 
construction of it in the other; and the object 
was the same in both: that is, to place the trii- 
ted States above dependence on any one of the 
States, so far as naturalization, and bankrupt- 
cy, and post offices, and post roads, might be 
concerned, as national objects. 

A post office cannot be established without 
a house, and a postmaster, and the adoption of 
rules for reeulatinff the office and the trans- 
mission of uie mail; and therefore, all of these 
are necessarily constituent elements of the 
comprBhensive power "to establish post offi 



ces.^ And conseauentiy, if Congress deem 
the buying or building of a house for a post 
office, expedient, it may and should boy or 
build one; and the power to do so could not be 
questioned; because having supreme autiiority 
"to establish post offices/' Congress must,«s 
course, possess all subsidiary power "neoessa- 
t xy and proper" for effectuating that authority; 
and therefore — ^a house beins: indispensable 
to the existence of a post office— whether a 
house shall be rented, or bought, or built, is a 
question altogether of expediency, and not, 
in any degree, or in any case, a question, of 
power. 

So, too, as roads, and good roads, are indis- 
pensable to the effectual establishment of post 
roads, the supreme power "to establish post 
roads" necessarily includes the power to make, 
repair and preserve such roads as may be 
suitable for tne most speedy, certain and effect- 
ual transportations of the mails, in coaches or 
otherwise, as maybe best for fulfilling the 
ends of the very important national power 
"to establish post offices and post roads." 
And conse<][uentiy, whether Congress shall, in 
a special instance, construct a post road, or 
appropriate money for constructing one, or 
whether it shall adopt a road already made 
under the State authority, and use it as it is, 
and as the people of the State use it; or wheth- 
er, after making a road or adopting an existing 
roadi Congress shall repair and improve it, or 
oontnbute to those objects when the national 
interests require the reparation and improve- 
ment of it, or shall depend entirely on the will 
and judgment, purse and labor of'^the State, or 
of any portion of the people of the State — ^are 
all questions of expediency merely, and, in 
•ur Judgment, neither of them can ever be a 
qveftion of constitutional right. 
47 



If it be the interest of the United States to 
carry the mail in stage coaches, directiy from 
one point to another, between which tnere is 
an interjacent wilderness, without any road or 
a sufficient road, cannot Congress open a road? 
If it cannot, then it has not power "to estiJ>lish 
post offices and post roads'* wherever the 
public interest requires, or in the manner most 
advantageous. 

If, after a State road shall have been adopted 
as a post road for the transportation of the 
mail in coaches, it shall have been rendered 
unfit for such use, in consequence chiefly of 
dilapidations effected by transporting the mail 
upon it, cannot Coneress repair the damage it 
had done? Or, if the State fail or refuse to 
keep die road in a suitable condition for such 
public use, may not, ought not, must not, the 
general government preserve it, so as to be 
able to use it advantageously as a post road? 
Or if, on an important post route, where the 
mail is carried m coaches, a bridge should be 
necessary to the safety and proper eeleri^ and 
certainty of transportation, and the State fail 
or refuse to make any bridge, may not, should 
not. Congress have one made, and appropriate 
the money required for constructing and pre- 
serving it? A negative answer to either of 
these questions would necessarily imply that 
Congress cannot "establish post roads" in the 
only true and effectual sense; for, "to establish 
a post road," in the most restricted sense, is to 
designate, keep and preserve such roads for 
post roads as the public good shall require. 

If, after a State road ahall have been adopted 
or established as a post road, the State discon- 
tinue it as a State road, will it not still be a 
post road as long as the law establishing it as 
such shall remain unrepealed? If not, then a 
State can control the general government in 
the establishment of j^st roaas, and by the 
occlusion of a road constitutionally established 
as a post road, may destroy it, and in effect, 
repeal the law bv which it was established. 
This cannot be; lor if Congress had power to 
establish the^ncMul as a poet road, it must have 
the newer to keep it open and use it; because 
the law by which it was establishedj must be 
the supreme law of the land, and should 
operate as such until it shall have been re- 
voked by Congress. Then, in the event of a 
discontinuance of the road by the State, may 
not the United States still continue it as a post 
road? And, in the event of an actual occlu- 
sion by the State, has Congress no power to 
re-open it, and keep it open and fit for use as 
a post road? 

These questiona are , we think, too plain fsr 
grave debate or serious doubt. 

But, if Congress can thus reconstruct or re- 
pair a road for a post road, its power to make 
one d4 novo cannot be consistentiy doubted. 

Then it must, as we think, be admitted that 
there may be cases in which Ooogress has the 
constitutional authoritir to rspair^ reconstmot» 
and even nuke, roads for poat roads. 

But if the power exist in any case, it must 
exist in eve^ case in which a poat read ia 
or isestaUithed. 
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Power and the o^pediencj of exercising it, 
mre obyioualy distinct and essentially inde- 
pendent thinffs. The inexpediency of an act 
of Congress does not prove that it is uncon- 
stitational; nor ean its expediency prove its 
constitutionality. A, declaration of war 
acainst England might, at this time, or possi- 
bly at anj time, be unjust and impolitic; but 
the constitutional authority of Ceogpress to de- 
clare war, now or at any one time, against 
England or an^ other nation, whether with or 
witiaout sufficient cause, is express and un- 
doubted. It might, and doubtless would, be 
essentially inexpedient for Oonffress to abolish 
slavery in the District of Columbia; but, 
haring full and exclusive legislative authority 
over that district, it may nevertheless be txue 
that Congress has power to enact that there 
shall be no slavery there. 

It might even now, in the opinion of many 
persons, and possibly may, at some future day, 
in the judgment of a mijorihr of the people of 
the United States and of Cfongress, oe expe- 
dient to abolish slavery in all the States. 
But, nevertheless, no rational mind could doubt 
that Congress has no power to legislate on that 
subject. 

It may be inexpedient to establish a post office 
at a particular place, bnt the power to establish 
one at any plaoe in the United States, is un- 
qnestionaole. So, too, where there is a good 
State roadf sufficiept for every proper purpose 
as a post road, Congress woula doubtles con- 
sider it more expe(Uent to adopt such a road 
than to make a new one; and, if the State 
should choose to keep the road in good and 
snitabte condition, without claiming any con- 
tribution from the United States, or cxactmg 
any compensation for the use of it as a post 
road, an appropriation of money by the gen- 
eral government, for aiding the preservation of 
the road, however just it would bb, might be 
deemed by Congress unnecssary and inexpe- 
dient. But the power to make or repair the 
road should not, therefore, be denied or 
questioned. 

All the powers over post offices and post 
roads which the States over possessed, have 
been wisely transferred, as one indivisible na- 
tional power, to the general government, 
which now possesses, of course, all the author- 
ity, in that respect, which all the people of all 
the States, either aggregately or in seperate 
State sovereignties, could possess and delegate. 
And under the plenary power to establish post 
roads, Congress must, therefore, have as much 
right to miake and repair roads as the States 
«ver had, for the purpose of having suitable 
post roads. The consent of a State is not in- 
dispensable; for, if the constltation give the 
power, it exists without the concurrence of 
any State; and if the oonstitntiOn did not del- 
legate the power to Congress, the consent of a 
Siata, or of all the States, could not give it 
witikovt an amendment of that national charter, 
fmn wlneh alone Congress derives or can de- 
vWa f^flatiTe anAority. 



And, if the power to make or repair post 

roads, be not express, but be only impUed, the 
question whether it exist in a given case, does 
9ot depend on that of the exp^ieney or inex- 
pediency of exercising it. An implied power, 
in the proper political sense, is a right to use 
a suitable mean for effectuating the eml of some 
express power. And consequently, die ques- 
tion whether a power, not expressly given, is 
implied, docs not depend, either on the expe- 
diency of exercising it, ovthe usefulness of the 
end to be accomplished by exercising it; but 
depends altogether on whether the thing done 
or to be done be necessary and proper as a mean 
for efTccting the end of any power expressly 
given to the general government. Thus, if a 
National Bonk be a suitable agent for carrying 
into complete effect any one power expressly 
delegated to the general goverment, and if, as a 
mean for that purpose, it would have an ob- 
vious relation to the end of any such power, 
and be adapted to the fulfillment of that end, 
Congress undoubtedly has the implied or in- 
cidental power to establish such aninstitntioo. 
But if, when established, it would have no re- 
lation, as a mean to such an end, Congress 
could have no power to establish it — ^howeve» 
expedient or salutary it might be admitted to 
be in its influence on the enterprise and busi- 
ness of the people of the United States. . 
X Wherefore, we conclude that, as it mnst be 
admitted that, in some cases which might oc- 
cur, Congress has express power to make and 
repair post roads, the question whether it 
should make or repair any or every post road, 
is one of policy and not of |>ower; and that, 
therefore, it has express power to make and 
repair post roads, whenever it shall deem such 
a course useftil and proper. 

If the power to establish post roads should 
even be restricted to the designation and con- 
tinuance of roads, the power to remove obstruc- 
tions, re-opcn the roads when closed, and re- 
pair them when repairs are necessary, so as to 
secure a proper and advantageous use of them 
as post roads, as long as Congress shall choose 
to continue them as such, cannot, as we think, 
and have before suggested, be doubted by any 
considerate and dispassionate mind. And the 
power to keep, as a post road, any road once 
established as such, and re-open and repair it, 
is but the power to make a post road. 

But if the powers we have been considering, 
be not such as should be deemed express, we are 
clearly of the opinion that they are all implied. 

No person, so Atr as we know or believe, 
now denies the existence of implied powers in 
the general government. The federal consti- 
tution itself shows that such powers were con- 
templated by those who adopted it; for it ex- 
pressly declares that Congress shall have 
power ''to make all laws which shall- be ne- 
cessary and proper for carrying into execution'* 
the powers expressly delegated to the govern- 
ment of the United States; and £e first 
lamendment adopted by the people neceiisarily 
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concedes the existence of implied powers; be- 
cause it interdicts acts of congressional legis- 
lation for which there was no express grant of 
power, and which, therefore, must have been 
considered as having been authorized b}r inci-- 
dental or resulting powers. 

But, without either of these concessions of 
implied powers, such powers would have ex- 
isted to as great an extent precisely as they do 
now exist; ibr it is a self-evident truth, that 
an express and unqualified power to do a thing, 
necessarily implies the power to use all the ne- 
cessary and proper means for doing it effectu- 
ally; that is, such means as will effect the end of 
the express grant, and are neither inconsistent 
with the object of the grant, nor have been pro- 
hibited. The constitution only designates cer- 
tain general ends, and expressly confers only 
certain comprehensive powers. Subsidiary pow- 
ers are implied and could not have, been enume- 
rated. All powers neccssai^ and proper for 
executing the enumerated powers, or for fulfil- 
ling the duties imposed by the constitution, 
are implied, and exist as certainly as if they 
had been expressly given — excepting so far 
only as they shall have been prohibited. 

iBetween the strict constructionist and the 
latitudinarian, there is no dispute as to the 
general fact that implied powers exist. The 
only difference of opinion among rational men, 
is that which exists respecting the true test for 
ascertaining when a power is implied, and that 
also, which must evei* exist concerning the 
extent of implied powers. All admit that 
there is implied power to adopt any mean that 
is "necessary and proper" for effecting the 
end of any express power. But enlightened 
men disagree as to what is "necessary and 
proper," and also as to the kind or degree of 
necessity which must exist before power will 
be implied. 

But if power to adopt a particular mean for 
attaining the end of some express power, 
should not be implied unless that mean he in- 
dispensable—that ih, unless the express power 
cannot otherwise be executed — then it is de- 
monstrable that there can be no implied power; 
fur it is evident that' suitable or effectual 
means for executing ever}* express gjrant of 
power, arc various, and of almost infinite mod- 
ifications; and, therefore, no single mean can 
be deemed indispensable, because the power 
may be executed by some other mean. But, 
although no one mean alone can be deemed 
indispensable, yet, as no end can be accom- 
plished without some means, all the means 
which are adapted to an end, and will effec- 
tuate it, are necessary, and each is equally, 
and in the same sense, necessary. And there- 
fore, if any one of them be constitutional, any 
other of them must be equally so, unless it be 
, prohibited by the constitution, or be subversive 
of some fundamental principle, and therefore 
would not be "proper" as well as necessary. 
And, of course, in choosing between "proper^ 



sense, the question is one of expediency only, 
and not of power. This is illustrated by prao- 
tical proofii abundantly furnished in the history 
of national legislation, every year since tht 
commencement of the federal government. 
Then, as a road can neither ^ ma^e nor pre- 
served fit for use, without labor or money, and 
generally both—- can it be doubted that» in 
Ailly and effectually executing tiie expreii 
trust of establishing post roads, Congrets mkj 
have the implied power to appropriate money 
to construct, or help to construct, and to repair, 
or aid in repairing, a post road? or to pay a 
just compensation for using and impairing a 
road made and repaired by State anthori^and 
State means alone? This should certainly 
not bo doubted by any, except such persons at 
could deny that the power "to establish pott 
offices and post roads" embraces the power to 
superintend and regulate the mail, and to do, 
also, whatever may be "necessary and proper'' 
for securing the transportation of it, aa dit- 
tributively, cheaply, speedily, and safely, as 
the public interest may require. It cannot, 
surely, be seriously doubted by any penon 
who admits that, under the power "to estab- 
lish post offices and post roaids," the general 
government may appoint postmasters, make 
contracts for carrying the mail, on hortet, or 
in coaches, or in steamboats, require the citi- 
zen to pay postage, and punish him, "even 
unto death," for obstructing or robbing the mail. 

By the comprehensive power "to estabUsfa 
post offices and post roads," the people who 
adopted the federal constitution intended to 
give to the national Congress all the power 
necessary for controlling the entire mail es- 
tablishment of the Union, in such a manner as 
most certainly to effectuate the end fbr which 
the general power was delegated; and that 
was, the prompt, punctual, and certain distri- 
bution of intelligence, without any of the in- 
conveniences, obstructions or delays, that might 
be apprehended from discordant and inefficient 
State regulations, or from any dependence on 
State authority or State will. And therefore, 
as the general, and not any State government, is 
responsible for the faithful and satisfactory 
execution of this important trust, and must, of 
course, possess, not only the exclusive right 
to decide as to the best modes of fulfilling it, 
hut supreme power to provide and enforce the 
requisite means for attaining the general end, 
it must have the authority to judge whether 
the roads in any State are suitable or snfflcient 
for proper post roads; and if, in its judgment, 
there be, anywhere, any deficiency of road fkcil- 
ity, it must have the implied power to supply 
the deficiency, either by construction, re-con- 
struction, or reparation, as it shall consider 
most expedient. 

A State cannot claim the right to decide 
whether she has all the roads wMch the gen- 
eral government needs for transporting the 
mails; nor whether all her roads are in a snit- 



means, thus equally necessary in the politicapable condition for pott roadt; nor can the 
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gtaenl gorenunent be required to depend 
altogedier on any State for the reparation or 
preserration of post roads; for, in those re- 
fpectS) the States, haTing retained no power, 
can claim the right to exercise none. 

The prevailing practice of the general gor- 
enunent has been to adopt State roads as it 
finds them; to nse Ihem as the people of the 
State nse tfiem; and to leare to them, not onlj 
the whole burthen of making and repairing all 
roads, bnt the discretion to decide how and when 
each as hare been established as post roads 
ahaU be repaired, improred, altered, and 
ehanged. This maj he expedient in man j, 
perhaps most, instances. Bnt it is often nn- 
^t to the sereral States, and may be essen- 
tially prejudicial to the interests of the United 
States. When a road is dilapidated by the 
mse made of it by the general goremment, 
it, would be fright for that goremment to 
reipair the iigury it had done; power to do such 
justice cannot surely be denied; and when a 
post road is not kept, by State authority and 
State means, in sudi a condition as the inter- 
est of the United States requires that it should 
be kept, for the most effecmal transportation 
of the mail, the general goremment should, 
with its own means, improre and preserre it 
as it should be improred and preserred. 

Krery post road is a national road. So far 
as it is a post road, it is as national as the 
Chesapeake Bay, or the Mississippi river; be- 
cause, so fiur as it is such a road, die people of 
all the States hare an interest in it; and there- 
fore, to that extent, it is undoubtedly a United 
States road, and may, of course, be repaired 
and improred by the United States. 

By the articles of confederation, as before 
suggested, the confederate Congress had ex- 
press and exclusire power '<to establish post 
offices;" but, as it possessed no implied power, 
it had no authority to ^'establish post roads." 
Nerertheless the confederation appointed post- 
masters, established post offices, superintended 
and directed the entire mail of all the States, 
and used, without queston or complunt, the 
State roads, just as they hare been generally 
used since the adoption of the federal consti- 
tution. But, notwithstanding this practical 
interpretation of the power *^to establish post 
offices," the Federal Conrention, and the 
people who ratified the constitution prqposed 
by it, felt that the power "to establish post 
offices" was not sufficiently ample; and there- 
fore, ihey added the auxiliary power, also, 
<<to establish post roads." This historic fact 
alone tends directly and persuasirely to show 
that the power "to establish post roads" was 
intended to include more than an authority 
merely to desifl;nate post routes; for otherwise 
—as that authority had been possessed and 
exercised under the isolated power "to estab- 
lish post offices"-— there was no motire for 
superadding the express power to estidttlish 
<<post roads." 



We cannot, therefore, resist the condusion 
that the power to establish post roads is some-t 
thing more than the power "to establish pos 
offices;" that the former is, as to post roads, 
as plenary and supreme as the latter can be as 
to post offices; that both together were under- 
stood and intended to embrace ererything ne- 
cessary and proper for regulating and trans- 
porting the mails of the United States in such 
a manner as the national Congress diould 
deem best, and choose to proride for and pre- 
scribe; that consequently. Congress mnst hare 
at least implied power to make, improre, and 
repair post roads, whenerer and whererer it 
shall consider such a course necessary and 
proper; and, a fortioriy the implied or rather 
the resulting power to appropriate money to 
any of those national purposes. 

Congress has not, for obrious reasons, es- 
tablished the habit of either making or repair- 
ing, or of appropriating money to make or re- 
pair, post roads; jieither has it established the 
habit of eren designating the roads on which 
the mail shall be carried. But the general 
practice is no proof as to the constitutional 
power of Congress in the one case more than 
in the other. Notwithstanding the habitual 
failure to designate post roads, the power to 
do so is unquestioned; and notwithstanding 
the habitual forbearance to make or repair, or 
appropriate money to make or repair, post 
roads, the power to do each and all of these 
things is, as we with equal confidence beliere, 
clearly implied, if not expressed. And we 
hare no doubt that many losses, disappoint- 
ments and rcxationshare occurred in the mail 
department and to the people in consequence 
of the failure by congress to proride sudi post 
roads, and improre and repair them in such a 
manner as the nature and object of the truet 
confided to it by the constitution authorized 
and required; and we hare as little doubt that 
the making of a good post road in a State, or 
appropriation of money to make or improre, or 
aid in making or improring, a post road, by 
the general goremment could never be inju- 
rious to the State. 

Congress has not adopted the practice of 
buildix^ and keeping federal prisons and 
court houses in the sereral States, because the 
liberal comity of the States has sufficiently 
supplied the general gorerment with Uie use 
of those necessary appendages to the national 
judiciary. But who can doubt the power of 
Congress to build and to keep a federal court 
house and jail in erery State in the Union? 

The power to appropriate the money of the 
United States to the purpose of meeting any 
of the demands of the general goremment, 
or of executing fully and most effectually, any 
trust confided to it, cannot be doubtedl In- 
deed, it might be admitted that erery gorem- 
ment, as an artificial person, may, like a natu- 
ral person, hare an inherent or rmlting power 
to dispose of its own money in any way not 
ipiohibited by the organic law of its beingy nor 
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iojconiifltaat with the end of its crMtion. 
And inrel J there . if no tnch limitation^ ex- 
press or implied, upon the power to appropri- 
ate the monej of the United States, as could 
prevent the application of it judiciously to the 
purpose of facilitating the proper and expe- 
ditious transporsations of the national mails. 

Can anj rational and consistent man, who 
claims for the general goTemment the harsh 
and ultra power to use od libitum the roads of 
a State, without either compensation to, or 
consent by, the State, deny or doubt that 
Congress has power to appropriate moiAy 
to make, or to repair, or to pay for the use of, 
public roads in a State, used or to be used as 
post roadsl We cannot believe that any such 
suicidal inconsistency will e^ar be exhibited 
by many national statesmen or jurists. 

But Uie power to pay for the use of a State 
road necessarily implies power to appropriate 
money to repair, or even make, post roads. 

Had either of the States been alone interest- 
ed in the mails within their respective borders, 
tfie power to establirii post offices and post 
roads would never have been given to the Con- 
gress of the United States. But, the mail 
being international, all power over it and over 
all means necessary and proper for making it 
most effectual, was therefore transferred to the 
councils of all the States united into one com- 
mon government lor purposes common to all. 
And, all power over the mail, and over post 
roads, has been thus surrendered to the g'one- 
ral government, and as all the people of all 
the States have an interest in the execution of 
that power in each State, there can, in our 
opinion, be no semblance of eitheir justice or 
authority for a pretension by the national gov- 
ernment to a constitutional right, either to re- 
quire a State to make or repair post roads 
with its own labor or money, without any as- 
sistance or retribution from the other States; 
or, in every instance, to defer to the several 
States the discretion of having good or bad 
post roads, as their parsimony or liberality, 
poverty or caprice, may happen to prevail, and 
thus virtually to surrender to them individually 
this important national trust. 

It may be generally best for the general 
government to avail itself of the use of Slate 
roads in such condition as the State may be 
pleased to keep them,' and upon such terms as 
they shall choose to prescribe. So, too, and 
more obviously and generally, it may be best 
for Uie general government to use, in the like 
manner, the jails and court houses of Uie sev- 
eral States. But the power, in each class of 
cases, to execute the national trusts, independ- 
ently of State provision or State consent, is 
equally unquestionable; and, in case of post 
roads, the occasional exercise of that power 
would doubtless be, not only just, but greatly 
advantageous. Where there shall not be, in 
every respect, a suitable post road, it is, in 
our opinion, tiie duty of the general govern- 
ment to employ all dit meau which shall be 



neeeesavy and proper for seonring suoh a road 
a* the public interest demands. But if it will 
not do so, or when, it chooses to repose en 
State author!^, and rely on State expendituBt, 
it must use roads as it finds them, and cannot 
claim privileges to which the people of the 
States are not themselves entitled; and if a 
uniform and general toll be exacted, Congveis 
cannot complain that its authority had been 
resisted, or in any degree, impaired. ** 

We therefore conclnde,^r<< — that the power 
to establish post roads was given ibr the pur- 
pose of enabling the general government to 
make, and repair, and keep open, and improve, 
post roads, whenever the exercise of any such 
independent, national power shall be deemed 
proper for effectuating the satisfactory trans- 
portations of the mails; second — that it Was 
not given for the purpose of authorizing Con- 
gress to adopt and use State roads as post 
roads, without any compensation, if any should 
be just, and should be demanded; fA fr<f— that, 
so far as the designation and use of any State 
road as a post route, may be concerned, the 
power to establish post roads cannot import 
more than the precedent power to establieh 
post offices, and transport the mails — except- 
ing only, that the one implies only a right of 
use, upon just and common terms, as long 
only as a State shall choose to continue a road 
as a State road, and the other may imply a 
right in Congress, not only to enjoy a like use, 
but to continue, as a post route, a road once 
adopted or designated or established as a post 
road, even after it shall have been discontin- 
ued as a State road; /ourth — that, unless 
Congress shall elect to exert its right of emi- 
nent domain, and buy a State road, or make 
one, or help to make or repair it, the constitu- 
tion gives no authority to use it as a post road, 
without the consent of the State or owner, or 
without making a just compensation for the 
use; and, Ji/lh — that therefore, ' even if the 
Lexington and Mays^ille turnpike should be 
deemed a public State road in all respects, 
and if Dickey, as mail contractor, has a right 
to transport the mail on an^ public road he 
may prefer or choose to adopt between Lex- 
ington and Maysville, he cannot do so, nor 
had Congress power to authorize him to do so, 
without paying for the use, if demanded, a 
just compensation, and that is — prima fade at 
least — what other persons are required to pay 
for a similar use of it 

After refusing, a> it.did, by the President's 
tetOy to contribute any thing to the construc- 
tion of the Maysville and Lexington turnpike, 
the general government could not, with any 
semblance of consistency, justice, or grace, 
claim the right to use and impair it, by carry- 
ing the mail upon it, in coaches, without paying 
to those who did make it with thier own 
private means, as much for the use and dilapi- 
dation of it as they have a legal right to ex- 
act and do receive, without objeetion, ftom, 
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All oth«r» who tmjoj tiie use of it, hj trnrrtX 
ling upon it in canriAges. 

Whorofore, m, in trtry view we h«ve taken 
of this CMe, no power of the general gonrenx- 
ment has been either exercised, or resitted, or 
defied — ^it is clearly our opinion that Diokey, 
as mail contractor, can, as a matter of right, 
«se the Lexington and Majsville turnpike 



road onl J as others hare a right to uee !^ and 
that, therefore, he may be, justly and consti 
tutionally, compelled to pay the prescribe^ 
toll for such use as he shall elect to make of 
it for his own adrantage and conrenience. 

It is therefore considered, that the judgment 
of the Circuit Court against the appellant be 
affirmed* 
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Gilbert 0. Russell, once a Colonel in the 
«rmy of the United SUtes, bought from. Dr. 
John Floyd, of Virginia, a tract of land near 
the city of Louisrille, Kentucky for the con- 
sideration of $1«,960 ; and on the 22nd of 
May, 1826, Fiord and his wife conrcyed to 
Russell the leeal title to the land described as 
eontaining 216 acres— See bill, p. 5, of printed 
Record ; Floyd's deed, p. 12, and deposition 
«f R. Smith, p. 241. *^ 

As it was not then conyeuient for Russell to 
reside on the land thus bought, he placed on 
it J. W. Wing, as his agent and manager. On 
revisiting LouisTille in September, IwT, ft-om 
his residence in Alabama, Russell ascertained 
that Wing had incurred debts which could 
not then be paid otherwise than by borrowing 
money or selling the farm : — ^and nis desire to 
raise, in one mode or the other, a fund suffi- 
cient for paying those debts, being made known 
he was oflbred |10,000 for his land in real es- 
tftate in Huntsrille, Alabama— See the deposi- 
tion of 0. Talbot, p. 186. But, unwilling to 
aecede to that offer for a purchase, Russell, 
thus unezpectly pressed for money far from 
home, made an arrangement with James 
Southard, of LouisYille, whereby he obtained 
from Southard an sdTanoe of |^,000, (the sum 
he needed,) and also took an equitable assign- 
ment of two claims of doubtful value then in 
litigation— one on Dr. Johnson for $1,270 94, 
and the other on S. M. Brown for $1,558 87^; 
e«eh of which Southard carefully assigned to 
him without recourse, and exacted from him 
an acknowledgment of the receipt of $4,929 
81, in "coin" of the United States. Russell's 
interpretation of this arranffement was, that 
it was a loan to be secured by a mortgage on 
the land he had purchased from Tloyd; which 
he considered as effectuated by ji conveyance 
signed by him on the 24th of September, 1827, 
purporting to be absolute on its face— See p. 
14-15, ana by a separate defeasance signed 
both by Russell and Southard, of the same 
date— Seep. 172. 

Ky a writing aimultaueeusly executed by 
Russell, he covenanted to procuM his wife's 
relinquishment of dower within lour months 
from that date; and covenanted that, in the 
event of a failure to do so. he would pay to 
Southard $A000» "as liquidated damtMe for 
that laau»'»^See p. 14. ^^ 



On a subsequent visit to Louisville, in Oct., 
1830, Rusself having discovered that the ag- 
gregate sum, to-wit: $4,829 82^, acknoid- 
edged to have been received from Southard, 
was $100 more than the amount actually or 
or nominally advanced; and, finding himself 
disabled by misfortune from then repaying the 
money he nad*received,demanded of Southard 
$100 so as to make the sum nominally received 
equal to that for which he conveyed the land. 
Southard, after much diplomacy, finally paid 
him $100, and U»ok from him on the 6th of 
October, 1830, a writing acknowlednng the 
pavmentf for the purpose avowed by Russell, 
and, "in full for all demands." 

James Southard took possession of the land 
immediately after the date of the written me- 
morials of the contract, and retained the pos- 
session until bis death in the year 1840, wneii, 
hf his will, his interest passed to his brother, 
Daniel R. Southard, who was present at the 
execution of the conveyance by Russell to his 
testator, had owned one of the claims assigned 
to Russell, and drew the defeasance, as he 
avers in his answer; Wordan Pope, a lawyer, 
having, at the instance of Jaiyes Southard, 
drawn the absolute deed, and probably the 
defeasance also, which was copied by D. R. 
Southard. 

On the 23d of September, 1847, Russell, as 
acitiaen of the State of Alabama, filed a bUl 
in ehanoeij against D. R. Southard and others, 
as citizens of Kentncky, in the circuit coort ^ 
the United States for Kentnclrf, alledging, 
among other things, that the contract between 
J. Sbuthard and himself was not a sale, but 
only a inortgage for securing the repaj^ment 
of a loan; that the advance of the considera- 
tion recited in the written memorials was a 
loan; that the defeasance showed by its terms, 
that the abeolate conveyance was intended to 
operate only as a mortgage; that D. R. South- 
ard had fraudulently procured and still with- 
held i^«m him the document of def^pasanee; 
that his (Russelrs') embarrassaients had pre* 
vented a redemption; that both J. A D. R. 
Southard had. ever since they had fraudu- 
lently obtained the receipt and the poesessioa 
of the defeasance, persisted in the false and 
fraodnlent prstence that the oontract was a 
oonditfoDal sale and not a mortgage, dkc. 4c., 
and, after pvopoimdiBg te tht detadanty 
8o«tli«Rl« mkwi i ii li n> e g i it s i iip»#eadwU% 
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with a prayer for a decree for redemption ou 
eqaitable terms. 

On the 7th of Fobniaiy, 1848, Soathard filed 
a lone and elaborate answer, in which he de- 
nied uiat the contract was, as alleged, a mort- 
gage to secure a loan, insisting that it was an 
absolute sale, and averred that the defeasance 
was not "contempleted" bj the original con- 
tract, was not executed until some days after 
the date of the conveyance, and was altoffeth- 
er gratuitous ! and that his testator had, on 
the 6th of October, 1830^ for the consideration 
of the sum of $100 then paid to Busaell, fi- 
nally concluded all controversy concerning 
the original contract; and lastly, pleaded the 
lapse c? time. 

On the final hearing, the circuit court dis- 
missed the bill; and Itussell has appealed to 
this court for a revision and reversal of the de- 
cree. 

For reversing the decree, the counsel for the 
appellant will endeavor to maintain the fol- 
lowing propositions : 

1st. rhat the contract, as made and ex- 
hibited, was a mortgage ; 

2d. That Russefl nas not, by anv act he 
has done, parted with his equity of redemp- 
tion ; and 

dd. That his tide to relief is not barred by 
time. 

And, for establishing these positions in their 
numerieal order, the appellant's counsel re- 
spectfully submit, to the consideration of the 
court, tlfte following programme of argument 
as their Brief: 

1. The considerations conducing to show 
a mortgage are of two distinct classes :— 1st. 
Intrinsic, dd. JSztrinsic. 

1st. Intrinsic Evidence. 

The defeasance was not, as pietended by 
D. B. Southard, purely volunta^ ; 1st. Be- 
cause, if, as its date and recitau import, it 
was executed simultaneously with the con- 
veyance, they are integral and essential consti- 
tuents of one entire contract; 2d. It the de- 
feasance was not formally executed until a 
day or days after the execution of tke convey- 
ance, it was, nevertheless, prepared and sign- 
ed in fulfilment of the undentanding of the 
parties in making their original contract, and 
a reftisal to execute it would have been a reck- 
less fraud, a^inst the meditated effsct of 
which there might have been relief; Haxwell 
vs. MonUcute, Prechy 526— Walker vs. Walk* 
er, S. Atkins 99. 

This appears clearly from the deposition of 
Pr. Johnson, (see his answer p. 310 Question 
3rd) which is fortified by the bungling and 
incredible answer of D. R. Southard — ^and is 
made indisputable bv the strong and almost 
conclusive improbabili^ that such a man as 
J. Southard would voluntarily have given such 
a defeasance, after an absolute purchase in 
good faith, of such a tract of land, for a price 
So glaringly inadequate. 
. Tiien starting, as we ihink we have a right 
to do, with the postulate, that the conveyance 
and tiiie defeasance are parts of one indivisi* 
him conlcaot, just as if tbsdeCiafaiUMhMibeett 



inserted in the conveyaaoe, we insist that, on 
the face of these documents alone, the law 
construes them as constituting a memorial of 
a contract of a loan by Southard, and of mort- 
gace^ Russell. 

1 . when an absolute conveyance is coupled 
with a defeasance, the law indines to con- 
strue the contract as a mortgage, rather than a 
conditional sale or a defeasable purchase — 
this is the dictum of eveiy treatise on the 
equitable doctrine of mortgages-^i^Mirttm^- 
see also Bloodgood vs. Zigly 2 Gaine's cases 
— 134 Lonruet vs. Scaven I. vis sr. 406-— Kew- 
comb vs. Sonham 1st. Vernon 7 — ^ICanlove, 
vs. Bale^Bruton Snd. lb. 83. Chapman's 
ad'r vs. Tume 1 call 944. Robertson vs. 
Oampbell 2ud. lb. S53. Ross vs. Vorvell 1. 
Washington 14 — King vs. Kewman 3. Munf 'd 
40. Thompson vs. I)avenport 1. Washington 
135. Robert's ad'r vs. Cox 1. Rand--ldl. 
Pennington vs. Hanby et al 4 ICunfd 140. 
Wilson vs. Carven 4. Haywood 93.— Haltier 
vs.£linaud2 Bess— 571. Wharf vs. Howell 
5. Binney 499. Dey vs. DuncombS. John- 
son's chy R. 189. Blaney vs. Bearoe vs. Grant 
R. 132. Harrison vs. Trustees pi Philip's 
Academy 12 Mass. R. 457. Erskine vs. Towns- 
end 2 lb 475. Tavlor vs. Weld 5 lb 100. 
Carey vs. Rawson 8 lb 159 Brown vs. Bement 
8th. Johnson R. 150. Patterson vs. Clark 15. 
lb. 205. Skinner vs. Killer 5. Litt R. 8&— 
Hey tie vs. Logan 1. A. K. Marshall p. 629. Ed* 
rington vs. Harper 3. 1 I. M. 354— Morris vs. 
Nixon 1. Howard — Livingston vs. Stoiy 9th 
and 11 PeteiB. 

Some of these cases expressly, and most of 
them virtually decide that a writing or wri- 
tings, importing an abedute sale with a power 
of aefeasance — nothing else appearing^— imply 
a mortgasB— whatever may oe the form or 
terms of the contract ; and that, in all such 
cases, the burthen of proof aliunde devolves 
on the party dairaing a conditional or defeaa- 
able purchase. Coote, in this treatise on mort- 

Sages, 16th Vol. Law Lib. p. 13, considering 
le authorities as to the recognition and validi- 
lyof defeasable purchases con/used and doubt* 
ful, notices the case of Floyer vs. livingstoQ 

1. Pr. Wmt. 268— and that of Millerva.XeBa 

2. Atkins 494, sometimes cited in support of 
such contracts, and not only shows that Ld» 
Hardwicke confined such constructive sale to 
a rent char^, and repudiated it as to the fee 
in the land itself, but intimated that these two 
cases were decided ou lapse of time and other 
peculiar circqmstances, and not on the simple 
lact of an absolute conveyance and an accom- 
panying defeasance. 

If the general principle of construction, for 
establishing which most of the foregoing cases 
are cited, snould be overruled or disregarded 
— as Deeds cannot be contradicted or explained 
by or^ testimonr, without proof of fraud, 
mistake, or illegally, — ^rapacious moneylend- 
ers might, and often would, impose on neces- 
sitous myrrowers defeasable purchases from 
which they oould never extricate their proper- 
ty by pnof or by a precise compliance with 
the prsseribed terms. The principle, lor whltb 
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we contend, seems to i;s therefore to be as jnst 
a^d reasonable, as it is antboritatiYe. 
The fact that there is in this case no express 

Sromise bj llassell to pay the |4,9S9 8l>^ to 
onihard, is not sufficient ptr se to oremile 
the prim/ajaeie implication of a mortgage. A 
contract, we admit» cannot be a naortgage, as 
to one of the parties and not as to the other. 
Th^re myst oe mutuality in^tbe right,of one 
to redeem, and of the other to foreclose and 
ma^e his debt. 

But it is^not necessary to the existence of a 
morteage that the reciprocal rights of the par- 
ties shall be coextensire— or that'thev should 
run- quatuorptdibus. It is sufioieat vat each 
party may enforce the contract as a mortgage. 
This the mortgagee may do, altl^oagk there is 
neither an express^ nor a collateral undertak- 
ing by Um maxtg^gor to pay the debt to se- 
cure which the mortgage wa« made. 
^ This is shewn W many <of the cases already 
cited-rGiee also Wilcox's heirs vs. Morris 1. 
Murphy llT^Oonway's Ex'STS. Alexander 7. 
\ Oranch 218— Hart ts. Burton 7. J . J. Harshall 
3S2— also Howell ts. Kice 1 Pr. Wim^s 2^-- 
l^ng^vs. King 3, lb. 361 — Powell on mort- 
gages p. IG^where in it not^ Mr. Coyentry 
mys-^'* a Bond and Covenant are. said to be of 
no use if the estate be ample/' 

Coqsidei:ing, as the court will, the cenyey- 
ance and defeasance as one entire document, 
t2ie contract should be i;[ktext>reied precisely 
as it would have been had Doth documents 
been incorporated in the usual style, begin- 
ning with an absolute conyeyanee and con- 
cluolng witii a condition which might entitle 
the oonyeTbr to a re-cony^ance. And, thus 
eonatderedt the entire memojrial of the contract 
imports that Southard had- adyanced \o Bus- 
asU a fMnaideEation estimate at f4,9S9 SlU 
—for which the latter had conyeyed to fene 
fotmera certain tract of land-^the parties In- 
tsading thereby that the ^ one might use the 
monev, and the other ^njoy the liuid iar four 
months, and that, on payment of the money 
with in tsreat, within that time, the land should 
be re-conyeyed. Is not this, in its construetiye 
effect^ a mortsaffe? Kotwithstanding the elab- 
ecate effort of the Southards, and ueir Law- 
yers to ffiye it the semblance of an absolute 
sale, anda conditional repurchase, does it not, 
in its substance import Uiat t^e land was. 
conyeyed to-secure the payment of the consid- 
eratioa advanced 7 

Dees it not amount, alter all the ingenious 
elaboration of disguises, to a loan on one side 
and a collateral security on the other ¥ 

It IS settled by many of the foregoing an^ 
therities that, whatever may be the form or 
the words of a conveyance, it will be construed 
a asortgage if designed or .given as a security, 
or for the purpose of coeteing or securing a 
payment. Tim fonn is not essential-*4he 
mtent is the vital spirit which fixes the cha- 
racter of Uie thing. Oalling a contiact 
a conditional sale does net make it so. 
Bxtaraordinary effarts t6 give it that com^^lex- 
ioa alts even evidence tewlhig, and sometimes 
•ticnglyi to shew that it was intended, by the 
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other party, as a mortgage^. In this case such 
efforts appear oh the In^ <if the papers. Look 
t^ the superfluous rspetitlons, and redundant 
-adjectives-Hsuch as "absolutely conveyed"— 
'*tnis agreement shall be at an end and nilll and 
void" — " this agreema>t of resale, is cotidi* 
tional and without a valuable consideration I" 
— *^and entirely dependent dc," — " and this 
agreement is to be viUid and obligatory only, 
upon the said James Southard* upon the punc* 
tualpayment, Ac." 

■What motive prompted all this superfluity 
and tautology ? It waa neither necessary ncr 
usdhily for any other purpose than to disguise 
or distort th»real contract, as intended and 
nnderstcv)d by Bussell. It is like inserting 
in a contract the declaration*-*^ this is bona 
fide, nofraud, is intoided;" and which is, itself 
a significant badge of f^and, indicating that 
the party was thinking of fraud, and trying to 
conceal it; and, in this case, Southardrs were 
thinking of a mortgage and txying to elude ic^ 
• ^ The provision, in tnedefeasanoe, for the re- 
linquisnment of Dower, should not have any 
effect on the constrnotian of the contract. 
Such relinquishment was as proper in the case 
of mortgage) as in that of asale — and had been 
amplf secured by the coven^t already noticed 
with its liquidated damages. 

Then strlpi)ed of all artifice and studied 
drapery, what is the contract, properly con- 
siderea in its own nakedness 7 Is it not an 
«ntire agreement to convey kmd, on the ad* 
vance of a certain sum, and to re-canver the 
same land on the return - of that sum witn ac* 
cruing interest within a prescribed time ? 
And, accofdlng to reason, as well as the cita- 
tions already made, is not such an agreement 
prima faeit to be deemed amortgagefor secur- 
ing the repayment of the money advanced? 
If the land, as is the fact, was worth more 
than the money, there was no motive for tak- 
ing a bond or express promise to pay it— and 
such an undertaking, was doubtless^ not ex- 
acted by Southard, because it was unneces- 
sary, and if made^ would have been a strong 
badge of a mortgage. The omission of it may 
be evidence of a fraudulent design, but cannot 
operate as decisive proof of a bona fide sale, 
instead of a mortffage. This is proved by 
many, of the cases nerein before cited. 

It is difficult to make such an entire con* 
tract foe VfCoiytejBSMA and a conditional re- 
conveyance, as will or ought to be construed 
a sale, and not a secuiity, (see especially 
Longuet vs. Scaven, SupraJ) And, when 
there is nothing else bnt an absolute convey- 
ance in form^ on the advance of money, and a 
covenant to reconvey on no other condition 
than the payment of the same sum with in-^ 
terest, we doubt whether there is any adjudg- 
ed caBe> now entitled to respectful' considen<* 
tion, in which it has been decided that the 
contract was not intended as a security. Such 
we consider the modem and mere rational 
doctrine— as most of thefongoing autiioritiea 
conduce to shew— 4md as Ooote intimatea^ 
when he aayBfa-(S0th L. lib'y p. 17)--'< th« 
oircumstance of an agxeement to xaccnTiyi 
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althoQgh Mitered into at the time of the con- 
TijAoo«(f ifl not sulfeoient tofeonveit the tnmt* 
aeUon iato a mortgage, if tbitre be eyidenoe 
to rebut the preeomptioD/'—- which imports 
that the facfe» that tLe oonyeyanee and the 
agreeineAt to reeonvej on the aole oondition of 
natitution of the^oneidcraticm ireie made at 
the aame time, and were therefore constituent 
laments of one entire contraet, will create the 
presumption, prima fade, that the tnmiactton 
If aa intenaed as mere socuritj, or a mortoaffe 
—and that consequently a oourt should decide 
that the contract wa* a mortsage* unless the 
party opposing that construction should rebut 
thatj preaumption« An additioaal re^Moa f or 
that presumption, haying already suf^gested 
one* 18 that a conyejance* for a certain sum, 
and a defeaaance on condition of plains it 
bac^, import a loan — and if theconaideranon 
be a loan, no mere form of contract can make 

tconyejance a conditional aale. This "eyi- 
ce," to. rebut the presumption of amort- 
nge, must therefore be such as to shew that 
the consideration of the conveyance was not a 
lofn; nothing else will be sufficient Thxa, 
in the case of Barrdl vs. ISabine 1. Vernon 
SS^-p-the grounds on which the court decided 
that the contract was not a mortgage, were 
first that there wss proof that the original 
agreement, which was some time afterwards 
eonaammated by a conyeyance, was for a aale, 
for a stipulated price; and that therefore the 
considention waa not advanced as a loan— 
and secondly that the price, on t^e payment 
of which BamUcoyenanted to reconyey, con- 
aiderably exceeded the sum he had paid and 
the interest thereon. 

That case therefore, even if still recognized 
as right, is no authority a^^nst our poeitioD. 
And thus also it was abided by the court of 
Appeals of Kentudcy, that a covenant by a 
purchaser under execution to convey the pro- 
perty so bousht to the original owner, on tlie 
payment of tne purchsae money and interest^ 
tf not a mortgage— because theae faets, alone, 
show that there was no loan. But in Toder 
vs. Strandford 7, Monroe 460 — ^tfae aame court 
decided that '^a fair purchaser at Sheriff's 
Sale^ under a contract with the def^duit that 
he m^y redeem, holds es in mortgage''*— and 
the reason is that the money was Mvanced on 
a contract which contained a stipulation for 
a r^oonvej^ance on the payment ^ -the same 
sum with interest. Nor can we doubt that in 
Conway's Ex'r vs. Alexander, Supra, the court 
would have construed the transaction between 
the parties a mortgage, had not the pari^ re- 
aisting that construction shown that the con- 
(ideraticn was not a loan, but we^ paid on an 
executory sale of land covenanted to be con- 
Teved to him, and also proved other facts cor- 
roboratiog that deduction and shewine that a 
nsdemptioa would be inevitable. In the case 
-of H^ytd vs. Logan — supra^t appeared that 
Lcigan xefttsed to loim money to Heytelr^nt 
consented for 3000 cash to be then paid to 
purchase from him Town Lots, worth in 
like payment something lees than $4000, pro- 
iMhly about |3800'^-that, theraupon, H^tel 



made an absolute conveyance to Jjogku, who, 
at the eame time ps|d him $9000 m moiier, 
and gave him a written privilege to repmr- 
chaae the property wi^in eleven months, by 
paying $^0. There was no extraneous 
proof. Nevertheless the court o^ Appeals of 
i^enfocli^, on the face 'of theee papers alone, 
decided dliat the contract was a eoostructiTe 
loan and mortgage, in the absence of any ex- 
trinsic evidence . to the contrary . The reason 
of that decision seems to have beenv^faat, sub 
the property conveyed was Wordi more than 
the amonnt advanced by -Logan, and waa 
therefore an indubitable security for it as a 
loan, and as the reconveyance was to be* made 
on the payment of that acmi and about 15 
per cent intekvst UiereoB, it was altogether 
probable tiii^ the form <^>a sale and eondi- 
tioaal repurchase was given to the eontsaot, aa 
a contrivance to evade the law against atciy 
—and /that, on anch facts, public policy, ^e 
integrify of the law, and the^aafety of neoes- 
siteus borrewers^ of money, required that die 
contract should be construed a mortgage to se- 
cure a loan. 

Whereupon we conclude thai, as the laAd 
was conveyed by Russell on an agreement 
which bound Southard to reconv^ it on tibe 
payment, within four months, of the amount 
he had advanced,- with lejp) interest, thereon, 
the prima fadU presumption is that the con- 
tract was a mortgage — res ipta loquitur. And 
we think we 'are loso authorised to conclude 
that Southard, en whom the proof devolved, 
hss failed to shew that his advance was not a 
loan. On the contitey there are considenutiona 
derived' from the writings, which fortify the 
'first ^und juet coasi<Mred. The few cases 
in wmch the courts of Kentucky have reee^ 
nised conditional' sales, were decided on pecu- 
liar pounds, perfectly consistent with the 
principles for which we are contending. 

2. ^ Defeasance'' is inscribed co the head 
of the collateral document, as the .name the 
parties themselves gave it. And does not this 
ipipifft that the parties intended to defeat or 
hold void the coaveyance in the event of the 
prescribed restitution of the amount advanced 
and its interest ? And if they intended this, is 
not lhc;r contract a mortgage ? Did not Bsa- 
sell so understand it T 

3. The fact that Ruasell took more than 
half of the consideration in debts of remote and 
uncertain availability, and agreed, aa a con* 
dition of reconveyance to pay ' the nominal 
amount and interest on it, before he could 
hope to collect, if he ever conld collect these 
debts or either of them, shews that he was un» 
willing to sell absolutely his land for anything 
like what he received from Southard, and 
fends also, strongly to ahew that Sonlhtrd's 
object was to convert those debts into money 
Without the troubte, risk, or expense of the 
pending suits. AH ikis Implies a purpoae in* 
directly te borrow and lend at exorbitant in- 
terest> and which purpose it was important to 
the usurer, to conceal. By making »ia do«bt* 
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intonalb and Uie Ftiit if rach a tract of land, 
1^ speculated largely- on tlie neceaaities of 
BuBiell. Tbis sacrifice, RusMira condition 
may Jiave compelled him to encounter, and his 
conduct^ iM euibited on the face of the con- 
tract, indicates that he intended nothiog else, 
or more than to loose the usury, to secure 
which mar be presumed to have been South- 
ard's chief and c^^ntrolling object. 

' 4. Bussell's covenant to procure his wife's 
lelinquishment, being an integral portion of 
the contract of conveyance, may be properly 
considered in connexion with it, and as a pro- 
vision in it. It was allowable, and might 
have been prudent for a mortgagee to require 
a relinquishment of dower by the mortgagor's 
wife. But why did Southard exact a covenant 
to pay, ;as liquidated damages, which could 
not be resisted or reduced, and prescribe an 
attiount, 93,000^ nearly equal to the value of 
mil he had advanced or was ever to advance 
on the land ? Had he been an absolute pur- 
ehastt in eood faith, and had it been his only 
object, as in Ihatcaae it would probably have 
been, to secure his title against the contingent 
ifteumbrancftof dower, he would net have re- 
quired, nor would RnsaeU have fiven, anv 
anoh monstrous covenant. But, if Russell a 
understanding was, that he wftf only borrow- 
ing and giving a mortgage as security, he had 
no strong motive of interest to induce him to 
refuse to execute such a covenant, because he 
knew that he could avoid it bv redemption, 
whenever he might redeem. Ana the only con- 
eistent motive imputable to Southard is, that 
he wished to add another disguise to the trans- 
aetion, forge another chain for binding down 
Russell, and, by holding up the $3,000 in ter- 
roram, to iDcreasc his chances of leering the 
land for what he ^ad advanced* or possib^ foi 
IttBS than half^of it, by recovering the $3,000. 

. For the reasons suggested in • tne foregoing 
evtline, we submit to the eourt whether the 
centraet should not be deemed a mortgage 
without the aid of the extcaneoua facts. Can 
iij» artfal effert of the Southards and their 
lawyer, to give the "deleasance" the name of a 
'^conditional* sale," change the essential qual- 
ity and legal effect of the thing ? £vexy mort- 
S^eliteruly purports to be a conditional sale, 
n the false ana fraudulent allegation in the 
"defeasance," that it was voluntary and with- 
out consideration transmute the conveyance 
into an absolute sale in eood faith ? On the 
contrary, does not this ftSae and bungling ar- 
tifice rather expose a fraudulent design to 
hide the truth by clothing the transaction with 
a delusive dress ? 

We consider the x^nciple controlling the 
eases in 2d Vernon, 15th Johnson, and i A. 
E. M., and in many others, supra, as decisive 
of the question involved in our first position. 

"rhe extraordinary character of the written 
memorials tends to fortiij, rather than repel, 
the presumption of a security arising from the 
laot that tne conveyance was defeasable en 
the retam of the money advuiced. 

II. Should the iftmit not eoneur in the fore* 
fBUig fioncliiaioB, we aaggeat the foUowing 



conaiderativna to ah<Mr thai a ooilgiga is a«- 

tabliahed by Extrinsic facta. 

Whatcrver may be the opinion of thia eonrt 
as to the general admissibility of oval to explaia 
or contradict written evidence, all the mem- 
bers of it will concur in the competency ef 
such testimony whenever there is proof of mis- 
take or fraud m the execution of a wrltiBg, or 
of illegality in the consideration or obftet of 
the contract of which it puiporta to be a me- 
morial. To cita authorities to prove thia po^ 
sition, would be aa superfluous aa citattona 
for certifying the doctHne that a purchaser* 
with notice of a trust, must take, the legal 
title under a trustimplied, in invitwn. 

In this case, not only usury, but both miS" 
take and fraud alao maj be inferred fnm the 
facta in the record. If the paitiea, by their 
oral agreement, intended a loan, aa we expect 
to show, there waa usury, because not onl^ 
were the two daima taken at par not woiih so 
much, but Southard reeervea aix per cen^ 
the legal lUte of interest, on the whole aooii* 
nal amount of the advance, and the rant of 
the farm alsa There, must, also, have been 
both fraud and mistake in the execution of 
Uie documentss- Russell avers that the defeaa* 
ance,by its terms, shewed a mortgage; which 
is a virtual allcfration that if its terms mani- 
fest a conditional sale, he did not understand it 
and siened the writings under a mistake; and 
such should be presumed to be the fact if he 
thought he was borrowing; and the other par- 
ty, oA that hypothesis, was guiltjr of fraud, 
if, as we think they do, the allegations of the 
bill amount to a charge of uaury, fVaud, or 
mistake, a more formal and direct imputation 
of idl or either of them is not necessary. 

Then, if the court should construe the con- 
tract, on the face of the documenta, to be a 
conditional sale, and not a mortgage, we anV> 
mit the following extraneous consideraitiona 
for shewing that the advance waa made aa a 
loan; that the loan was illegal; that the m«* 
moriala were procured by fhmd or mistake^ or 
bc^, though either usury, fraud or miBtats 
will be enough; and consequently, that the 
real contractiwaa a mortgage, and no sale. 

1. Russell bad. only about aixteen montha 
before the date of hia conveyance^ bought ths 
farm for the purpose, as may be presumed, of 
raskiu^ it his ultimate residence, and had paid 
for it m cash nearly three times as muck aa 
the nominal sum advanced to him by South- 
acd. It is not probable, therefore, that he de- 
sired, so soon, to sell on any other condition^ 
or for any other purpose than to pay the debt 
incurred by Wine in managing the farm one 
year; nor even tnen, for that purpose, if hs 
could convenientlv procure the money by a 
loan. James Southard was a citasea and mer- 
chant of Louisville ; and was, probably, a 
lender of money at uanriooa interest-^See 
Heinshaw's dcp'n,S33; Farquar's, 244. And 
men of that cast prefer loaning their moasy 
at high intersst to buying ttmd cultiratiiiv 
farms. Besides, Russell got only ^/m A 
money, or in msana either entirely «r imaMdf* 
^atriy availabls, andwhioh ooald haifa mm^ 
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■etfcely «bt other pufpoM than that of pajiog | considered doubtfol as to Talne or aTaiUhilitf • 
the farm aebta — certainlj not that of an ao- In anairer to the 8th' interxogatoiy, p. 1 1, he 



rantageouB inyeBtment. This o6mparatiTely 
amall sum he could have borrowed without 
doubt or diffieoltf , almost aDj* where, bj 
mortgaging his land as a seettrity*. 

3.D. R. Southard's answer is xliscredited 
hj reckless ayeraients and studied evaaions. 
i. Such ayennents, p. 169; defeasance neyer 
<<6eDtemDlated or intended before ot at the ^o mortgage? 
time of the sale and conye;r<^nce!') Page 158; xhe aiSwi 
*' After this transaction (the conyeyance) was 
fully' completed, and en the following day, or 
the day after that, the complainant expressed 
to said James that he thought that he had sold 



says, p 16S, he has no recollection as to the law- 
yers, and is silent again as to others, thus admit- 
ting that he had been adyised by 'other acquaint- 
ances" that, if he could get the ''defeasancio, 
which had not been recorded, his title would 
be complete." Why was he so adyised^ and 
why was he anxious to get it in. If there was 



the farm for a small price, and urgently solicit- 
ed leaye to repurchase itl" P. 1 61. '"Hie price 
giyen by him (J. S.) was about the fair yalue 
of the property!'/ (although the same respond- 
ent afterwards Insured the dwelling alone at 
$7,000!) P. 158, "The instilment (defeasance) 
was dated the day the d«ed and bond were in 
order that the bond might not be forfeited 
whilst the complainant should haye the faculty 
of repurchasing the landP' Page 160, (refer- 
ring to the $100 paid in 1830) he says, his 
brother ^'was under no moral or equitable ob- 
ligation to pay it! " P. 163, alluding to the 
two claims assigned to Russell, D. K. South- 
ard says, **Nor was either of them regarded 
as desperate or doubtfull" (Then why was J. 
Southard so careful in proTiding expressly 
that Russell took both claims ^'without re- 
course, in any event whatever, to the said J. 
Southard or his assignee D. R. Southard, and 
(was) to take all risk of collection on himself, 
and make the best of said claims he can (could!)' 
3. Byasions. — Compare answer 2, p. 162, 
with question 2, p^ 10: in question 4, p. 10, 
respondent is required to state whether the 
conyeyance was not in a form the complainant 
did not expect: his only answer to that is, that 
«<complahiant did not intimiate any objection 
or disappointment." Neyertheless, there is no 
denial that respondent knew or had reason to 
belieye that the form was not such as com- 
plainant had ^'expected." In question 5, p. 

10, being asked if he doubted, at the date of 
the contract, the repayment within the time 
prescribed, he says, in oifect, that, if rumor 
had been true, and if he had beliered that ru- 
mor, he would not have doubted! Is not this 
strangely eyasive, and is it not a tacit admission 
that he did not doubt the payment? And, then, 
can tiie court belieTc that such men would, 
without consideration, as a mere *^gratutity," 
as D. R. Southard ayers, have given the de- 
feasance after having, in good &ith, acquired 
the absolute title to land worth three times 
the amount to be repaid? In question 6, p. 

11, the respondent is asked what he had told 
others he would have taken for the claims as- 
signed to complainant had he not '^made the 
lickj hit of finding me (complainant) pressed 
to/t money;" answer 6, p. 262, *'nofi mi recor- 
doF* as to part, silence as to ^'the lucky hit"^— 
llras yirtni^y admitting that tike claims were 



answer is discredited, moreover, by 
the character of D. R. Soutiiard. See the 
depositions of Kellar, p 224; of Chambers, 225; 
of Turner, 226; of Ferguson, ib.; pf Meri? 
wether, 227; of Harrison, ib.; of Stllwell, 228; 
of Shaw, ib.; of Pope, 233; of Stewart, 238. 
And such an answer by such a man a^Sbrda 
strong intrinsic evidence that the eootract 
was, in fact, intended as a mere seeuitty for 
the amount advanced. . 

4. There is as mnch proof as such a fact is 
sosceptible of, that Russell has «yer nnder-> 
stood his contract with Sonthaxd to be a mdrt^ 
gage. 1st. His Bill: 2d. His claiming a light 
to redeem, in the year 1830, when he could 
haye had no pretence to su<^ a right had he 
understood the contract as a conditional sale; 
And 3d. Col. Wbolley's deposition, p. 247. 

And there is evidence also, that Southard 
was conscious that it was Russell's intention 
only to borrow and secure the debt. 1. His 
repeated and almost incessant, and rather tri- 
umphant, conversations with Levering on the 
the nice distinction between a conditional sale 
and a mortgage, the difficulty of writing a 
contract of a conditional sale in such terms as 
to escape the construction of a mortgage, and 
the skill of Worden Pope in that art, p. 205. 
He seems to have enjoyed an omnipresent sort 
of setf-gratulation at the escape he then thought 
he had made from a mortgage through ihtt 
ambidexterity of the eulogised lawyer.^- 
Whence this peculiar self-complaeency and 
loquacity, on that particular Ao66y, unless he 
thought he had defrauded Russell out of his 
land by palming on his necessities, confidence 
and credulity, a sale in lieu of a loan? 2. The 
equivokes, falsehoods and evasions already 
noticed in the answer Of D. R. Southard. 3. 
The facts proved by Dr. Wood; that South- 
ard told him that he had ' 'advanced between 
$4,000 and $5,000 upon that place, but in case 
he owned the place, it would cost him $10,- 
000;" and that he also told him, or said in his 
presence, that if a bill pending in the legisla- 
ture for extending the city limits should be- 
come a law, ^'he would make $10,000 by it, 
for the farm he got from Russel cost him $10,- 
000, and the passage of the bill would raise its 
value to $20,000, and, if he had it disinenm- 
bered, he would not take $20,000 fbr it." The 
abortive effort to discredit Dr. Wood's testi* 
mony should not eflbct its credibility, whieh is 
well established by the concurrent testimony 
of-the Ibllo wing persons who have known him 
long nod intimately: Keaay^p. 289$ HftU241; 
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The fact that some persoxu say ho was once 
intemperate) md gometimes, in oonversatlon, 
talked reckleuly and ^xtcayagantly, is insuf- 
ficient to destroy or materially afFect (lis cred- 
ibility on oath, when testifying disinterestedly 
to /acts intrinsically probable and which are 
not only not contradicted by any other witness, 
but are corroborated by other circumstances 
and proofs in the case. When all the facts 
are analysed he is entitled to credence. He 
told the tmdi. 

5. Dr. Johnson, who attested the defeasance 
and heard the conversation of the parties at 
that time concerning its objects, testifies (p. 
210) that ^'My (his) understanding of the 
contract was both from Southard and Russell; 
and my distinct impression is, that Russell was 
to. pay the money in four months and take 
bfick his farm." This caimot, by any allow- 
able interpretation of^the language, be recon- 
eiled with the idea of an absolute sale on the 
condition merely of a priyilege to repurchase; 
considering the question he was answering* the 
object of tiie querist, and the position of the 
witness, his response imports a mortgage 
clearly and inevitably. And, as he was se- 
lected by the parties as a witness of th^ir con- 
tract, his evidence alone ought to be conclu- 
sive. If the defeasance does not, as written, 
authorize the construction of a security Instead 
of a sale, then there could scarcely be a doubt 
that Russell's signature was induced by mis- 
take* and also by fraud if Southard intended 
that it -should operate as evidence of a condi- 
tional sale. This testimony is fortified by the 
fact that it harmonises with the understandiiig 
of acquMutances of Southard and of some of 
his family, as shewn by the depositions of 
Doi^p, Longest and Ha,we8. f)oup says, 
« About the year 1828, Bob Turner, a friend 
and crony, as I considered him, of James 
Southard, told, me that Southard had loaned 
Russell $5,000, for which he took a mortgage 
ofi the land." — p, 262. Longest proves that 
Bui±s was desirous to buy the farm, but was 
deterred by the belief that Russell had a right 
to redeem it.— p. 203-4. And Hawes says 
that, about Uieyear 1839, ^Hie heard some one 
eay , that Southard held said fann in mortgage; 
that Russell was in difficulty, and when he 
got through with his difficulties, he would sue 
for it and recover it. Afterwards, I asked 
Southard's son about it, and he told me so too." 
Mow, ^ough the fact that a person who wished 
te purchase the land from Southard, another 
who was a crony of J. Southard, and another 
who was his son, or the son of the defandant 
Daniel, understood the contract to be a mort- 
gage, would be incompetent per se to prove a 
mortgage — ^it is nevertheless a itaot proved, 
and, as such, is admissible and significant as 
a circumstance corroborating other and more 
direct facts. It would be rather strange that 
those persons alluded to in those three depo- 
ts and donbtleii other persoiiSj should 



have understood the contract to have been in- 
tended as a mortgage, unlesii it had been so 
designed or understood by the parties^ or one 
of them. 

6. If, as D. R. Southiird avers, (and as may 
be true from a fact stated in Thruston's depo- 
sition and the fbct that Dr. Johnson, who at- 
tested the defeasance, was not present at the 
execution of the conveyance,) the defeasance 
was not executed until a day or days after the 
conveyance — this circumstance alone is preg- 
nant with evidence of a mortgage. It is 
abundantly proved, that J. Sou^ard was a 
sharp trader, and signally tenacious of any 
advantage he had obtained by a bargain. — 
See Harrison, p. 227; Turner, p. 225; Eellar, 
p. 224; Baker, p. 222; Marders, p. 220, &c., 
«c. If then, for the paltry consideration he 
had advanced, he had fairly bought the farm, 
and had obtained an indefeasable conveyance 
of the title without any. understanding that he 
was to hold it in trust as a security, could it 
be believed that he would, afterwards, volun- 
tarily, and without any consideration, give to his 
vendor an obligation to re-convey on no other 
condition than the restitution of what he had 
paid him? And, if Russell had negotiated and 
understood that he had, by his conveyance, con- 
summated an irrevocable sale, why did he so 
suddenly change and request a new contract giv- 
ing him the privilege'of repurchasing^ Why did 
he not think of this and provide for it before he 
had delivered the deed? The only rational 
answers to these questions imply, with a cer- 
tianty almost indisputable, that Southard ob- 
tained the conveyance on trust, and was con- 
triving to evade any written evidence of it; 
that Sierefore, Russell, apprehending fraud, 
demanded a memorial of defeasance, and that, 
when thus freshly and importunately pursued. 
Southard was bound to surrender: a surrepti- 
tious advantage; and that, still contemplating 
the same fraudulent purpose, he had such a 
writing prepared as, in the judgment of his 
lawyer, would import a resale only, and on 
teims which he tiiought Russell coidd never 
fulfill. And this deduction is fortified by 
t). R. Southard's reckless efforts to show 
that there was no consideration for the 
defeasance; for why, we reiterate, was it 
deemed by him so material to falsify as to 
the consideration unless he knew that 
Russell desired the defeasance as evidence 
of a mortgage, and so expected it to operate? 
For, if the parties intended it only as reserving 
a conditional right of repurchase, a valuable 
consideration or no consideration for it was 
not material after the prescribed time for pay- 
ment had elapsed, and Southard's title had 
become indefeasable. Whatever Russell 
might have thought of the terms of the defeas- 
ance, as it was all he could then get he was 
bound to take it. Southard, by obtaining a 
conveyance absolute on its face, had placed 
Russell in vinculis, which left him no alterna- 
tive bnt to take the memorial of defeasance 



sunflHi <ninap» i]^ t. 



M offered to Idm or hare none at all. All 
this D. R. Sonthard knew, and therefore lie 
has subjected himself to the imputadon of per- 
jury or stuUification in his elaborate and suici- 
dal effort to make the defeasance 'grataitons!' 

7. The last extraneous fact we shall here 
notice is the glaring inadequacy of the consid- 
eration^ which we consider> in itself alone, 
conclusive. 

That the farm was, at the date of Russell's 
conrejance, worth at least three times as 
much as the ralue of what he received from 
Sonthard U, we think, sufficiently established. 
All that he received could not have been 
worth more than $4229.81 — and was probably 
of much less value, perhaps not equal to $4000 
— ^the claims assigned, amounting nominally 
to $3829.81, were not of that value; if they 
had been, they would not have been assigned 
In the manner they were — as a mere '*chance,'' 
without recourse on either of- the Southards. 
We have no means of knowing either, whether 
they were founded on legal and binding con- 
siderations, or whether the securities were 
then deemed sufficient and availing — and we 
do know that Russell incurred the trouble, ex- 
pense, and hazards of protracted litigations for 
enforcing them, and did not finally succeed, to 
the whole extent, until the fall of the year 1830. 

And that the farm was worth more than 
$12,0U0, probably at least $15,000, in Sep- 
tember 1827 — is inferrible 1st, from the Dep- 
ositions of Talbot, page .199 — of Boup, page 
20l — of Wood, p. 214 — of Berkinmyer, page 
235— -of Richardson, page 286 — Howard, page 
237;— ^larders p. 220 — whose estimates vi- 
brate between about $9,000 and $31,000— 2d. 
From the price offered by Talbot p. 199 — ho 
considered a purchase a speculation at $10,- 
OOO in cash. — 3d. From its qualitv, proxim- 
ity to Louisville, and the cost and condition^ 
of the improvements — the house alone costing 
$12,000 and being insured at $7,000— see 
Stuart's deposition p. 239 — 4th. From the 
fact that J. Southard said (to make a case) 
t^iat the farm had cost him $10,000, and, at 
another time, that if he ever owned it, the 
cost would be $10,000— and from the fact that, 
only about 16 months before Russell's convey- 
ance, he paid nearly $14,000 for the farm, and 
land was improving in price in September, 
1827, when he conveyed the 'land to Southard 
•:— see deposition of Howard p. 238. On these 
facts we may safely assume the minimum val- 
ue of the 'advance' by Southard. 

Would Russell have sold for such a price? 
"Inadequacy of price'* — "the conduct of the 
parties" — "the necessities of the party con- 
veying" — are admissible and important, on 
the question of a mortgage or conditional sale. 
But gross inadequacy is the most decisive. 
Oldham vs. Hally 2. J. J. Marshall 115— 
Brdrington vs. Harper suprar-Wiicoxe's 
Heirs vs. Morris 1. Murph. 117 — 2. Call su- 
pra — 1. Pow. on mortgages — 5-6-&c. Con- 
ways's Sx'r rs — Alezaader — supra:— in the! 



Int cas« Iha Snprema Court aaid that gnm 
inadequacy was very cogent evidence of a 
mortgage; and 8 of the then 7 memben of 
this court, said it Would, per m, be irresista- 
ble." ' How can it be resisted when, as in tho 
case now before this court, it is aided by oth- 
er considerations so various and persuasive as 
these noticed in the foregoing view, which 
we here clqse as to the 1st. position — that tha 
contract was for securi^ and not sale? 

II. The only act whieh cotdd be toitored 
into a relinq^hment of the equity of redemp- 
tion is the receipt procured from Russell on 
the 6th« of October, 1830. But that is entitled 
to no such offset, for three reasons: 

1st. It was neither intended nc» should be 
construed as a release of the equity of redemp- 
tion. The nominal amount of the claims as- 
signed to Russell, was $2829.81^; which ad» 
ded to $2000 advanced by Southard, made the 
entire aggregate of the oonsideratiou $4829.* 
81^ only. But through inad vertance, the par- 
ties had erroneously estimated the assigned 
claims at $2929.81^, ichd therefore the con- 
veyance recited the latter amount as the con- 
sideration — Russell believed that he was get- 
ting, and Southard (if guilty of no fraud) 
supposed that he was advancing $4929.81 1; 
and consequently the defeasance required the 
repayment by Russell of $4929.8 1| cents as 
indispensable to his right to a reconveyance. 
Then, as Russell had not, even nominally, re- 
ceived moxfi than $4828.81^ cents, he had an 
indisputable right either to demand the pay- 
ment of $100 with interest, or the privilege of 
redeeming on the repayment of $4829.8 1^ in- 
stead of $4929.8 1| as erroneously stipulated. 
Southard — ^most recklessly and fraudulently — 
denied both his right to the $100 and his equity 
of redemption. Moreover, he was not then 
able to redeem, and was distressed for money 
— see Southard's an'r page. 164 — stud the 
dep'n of Johnson p. 212, and of Woolly, page 
1246 — and of Thruston. 

Under these oircumstances the utanost he 
could expect at the time, was the payment of 
the $lO(f— and which sum alone, and without 
any interest, after much impudent and evasive 
trifling by the Southards, was ilnally paid to 
him. It was this transaction, and this only, 
which the receipt of October 6th, 1830, was 
intended to acknowledge and certify; and, 
though fraudulently designed by the Soutii- 
ards, it expressly recites that the sum re- 
ceived ($100) made "the two debts of Brown, 
and Johnson, with the $2000, amount to the 
sum of $4929.81^" — the precise considera- 
tion acknowledged in Russell's conveyance 
and required by the defeasance to be repaid 
by him. It is undeniable that the $100 were 
paid and received for no other purpose than 
that thus shewn, and justquoted. And there* 
fore, the cunning conclusion of the receipt, 
&at 'Hhis is in full of all demands upon J. 
Southard," should be interpreted by theeouft 
as intended aa^ VBdenloed hy JtiiiseilyOnl^ 
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to acqutt Southard of all pecauiary demands, 
or rather of all snch dexnmdB on aceoont of 
the consideration agreed to be adrancedy or as 
adyanced by Southard. It was manifestly not 
intended or understood by him, as releasing 
his equity of redemption-*>nor can it, as we 
respectfoliy insist, be consistently so construed 
by the court. 

2. dad the receipt been intended as a Re- 
lease of the equity of redemption, it is ineffec- 
tual for want of any- consideration. It is per- 
fectly ridiculous to pretend, as D. 9. South- 
ard does in his answer, that the mistake in 
the computation was that of Wordon Pope, 
and that the parties themselres did not esti- 
mate ihe claims on Brown and Johnson at any 
precise amount. Bussell must, as a matter of 
course, be presumed to hare understood that 
he was recelyihg, and Southard must be pre- 
sumed to haye understood that he was adyan- 
cing a certain and ascertfuned sum. Both of 
them must haye estimated, at some fixed 
amount, the a^egate of the assigned de- 
mands; and must also haye concurred in the 
same amount And the conyeyiemee and the 
defeasance show what that conrentional 
amount was. Besides, as the defeasance 
required Bussell to pay $4930.8 1|^ cents be- 
fore he could redeem, and as the sum he had 
receiyed could not exceed $4829.81^, South- 
ard still owed him $100, The eonclusion is, 
therefore, ineyitable that the payment of $100 
in October, 1840, was receiyed in satisfaction 
of a debt, and was no eonisideration fbr a re- 
lease of the equity of redemption. And 
there is no pretence that there was any other 
considexation. 

8. But had the $10$ been a new and an 
actual consideration, and had Russell, on the 
receipt of it, agreed to relinquish Ms equity of 
redemption, not only was tiie consideration 
insufficient, but the agreement was extorted 
hf duress and fraud. Although a mortgagee 
may ptirchase the equity of redemption, he 
can nerer do so ayailably and irreyocably, 
unless he can show that he did it fairly and 
for a full and commensurable consideration. 
A contract by a mortgagee for purchasing 
Arom the mortgagor his equity of redemption — 
Uke similar purchases by others, maintaining 
a relation of trust or dominion as to the yen- 
dor — is constructiyely fraudulent; that is— as 
the best means of preyenting fraud, for the 
perpetration of which there may be peculiar 
temptations and facilities in all such cases — 
the law will assume fraud until the contrary 
shall be «iade manifest by the purchaser. 
And it is weir settled that, before a mortga- 
gee will be permitted to bar the equity of re- 
demption by an alleged purchase of it from 
the mortgagor, he must proye that the contract 
was unquestionably fiftir, and upon an ade- 
quate consideration. ''The mortgagee may be- 
come the purchaser of the equi^ of redemp- 
tion if he does not make use of his incnm- 



ihe estate for less than its real yalue. If, 
howeyer, the mortgagee does purchase the 
equity of redemption, he should always pay 
a yaluable, indeed an adequate consideration 
for it."-— Powell on Mort. 122, n. N. This is 
the tru6 doctrine, recognized by a multitude 
of concurrent and unopposed authorities. Its 
application to the facts of this case is unan- 
swerably decisiye. Besides, the relinquish- 
ment, if intended to be made by Russell, Wfts 
yoidfor duress and fraud. Was he notper 
culiarly ih the power of Southard'/ Was not 
that power ihiudulently exerted? Did not 
Southard ''make use of his incnrabrance (and 
a most foul use) 'to influence the mortgagor to 
part with his estate fbr less than its yalue,'' 
eyen for nothing? But, although a surrender 
of the document of defeasance was fraudu- 
lently coerced, the foregoing. &cts conduce t(> 
show that Russell did not understand that he 
thereby released his equity of redemption. 
And this deduction is fortified by the fact that, 
within one or two years after the date of the 
receipt, he came to Louisyllle to look '^after 
his rights there" — and then undoubtedly 
claimed a right to redeem — Woolley's deposi- 
tion, 247. 

The conclusion seems to be irresistabfe that, 
by the arrangement of October, 1830, Russell 
znade no intentional or binding relinquishment 
of his ^ui^ of redemption. But the conduct 
of the Southards in procuring the possession 
of the document of defeasance and writing 
die receipt of October 6th, 1830, and the ex^ 
traordinary character and sinister purpose of 
D. R. Southard's answer to those matters, re^ 
fleet a flood of new light on the original con- 
tract, and afford conclusiye proof of the usury 
and fraud imputed to J. Southard and his 
brother and coadjutor, D. R. Southard, the 
appellee. And here too, we find a retro-ac- 
tiye atixiliary to the extraneous considera- 
tions urged in another place to show that the 
original contract was a mortgage. 

III. No statute of limitatiuns,pro/>rio viyote^ 
applies to suits in equity* But as "equity 
follows the law"— in its spirit and reason — 
and as it is proper that there should be some 
fixed and uniform period for limiting bills hi 
chancery as #cll as common law actions, courts 
of equity haye yoluntarily adopted the statute 
of limitations in all ca«esof concnrMntjuris- 
tion to operate as a statutory bar, excepting 
only that, in cases of fraud and mistake, time 
is computed ihmi the discoyety only or fVom 
the time when, -by reasonable diligence, it 
ought to haye been made. Cases of exclusiye 
jurisdiction in equity are of two classes — the 
first class embmdng Kll cases in which, if rem- 
ediable by an action, the stattfte of limitations 
would operate as a bar; and the second class, 
comprehending all those cases in which the 
remedy at law, if there had been any, would 
not come within the operation of any statutoiy 
limitation. The first class may be illustratod 
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tame land havioff Deen preriouw/ gi-uwi* « 
•n adreraarr claimant. In thai case, the rem 
•dr aMinst the elder and the more perfect 
tide will be exclneirely in » court of eauiW, 
But with that exception, the case would De 
altogether analogous to an action of ejectmeat 
forflke same land between the "ame paitiee; 
And. coneequenUy. if die defendant had been 
in continued possession 'twenty Tears, t^e 
aUtute of limitation might bar the bill m 
chancery procisely as it might have barred an 
«ectment. -had that been the proper remedy 
S^tead of tbs suit in eqaitj» In such a case 
the statute would operate bj anal<M7. But in 
the second class of cases of excTusiTe juris- 
diction in equity, which msy be illustrated by 
trusts, there may be no such analogy. The 
possession of ih6 Trustee will not be presumed 
U) hav^c been adverse to the right of the bene- 
£eial owner; and until it had been tortious or 
adverse in fact, and had so continued for 
twenty jears, a legal remedy, if any such had 
been maintainable, woula not nave been 
barred by the lapse of time. Of course, un- 
der the same circumstances, time would not 
bar the suit in equity. But, even in that case, 
lapseof time, though not a peremptory statu- 
tory bar, might be prima facie a presumptive 
bar. Feeling that, for stability and uniformi- 
ty, legal presumptions arising from mere lapse 
of time should depend on some fixed period, 
and deeming twenty years most fitting, be- 
caase the legislative department had seketed 
that period as proper for barring rights of en- 
try, and also because, within al^ut that tioNa, 
loss of documents and death of witnesses 
might be reasonably pre^umed-^udges and 
Jurist9, wherever we common la^ prevaila, 
have finally adopted the lapse of twenty jears 
(nothing eTse appearing to counteract it) as the 
period of legal presumption from mere time. 
And this presumption applies equally to every 
judicial forum and to all forms of suit. Thus, 
after a bond had been due 20 years, the law 
will presume payment^ unless some other 
fact inconsistent with that presumption shall 
be proved; and consequentlj' thus also, if a 
mortgagor had continued in possession twenty 
years after the day of forfeiture, the law would 
presume that he had paid the debt punctually, 
and that his possession had been in his own 
right As absolute owner, and therefore adverse 
to the claim of the mortgagee — and, for the 
like reason, if the mortgagee had been in posses- 
sion twenty years after the debt became due, 
there would m a resulting presumption of law, 
that the equity of redemption had been re- 
leased. But,.iu such cases, as the bar would 
be taetelj presumptive, it might be defeated by 

Sroof of a recognition of the subsistence of the 
ebt or of the mortgage, express or implied, at 
any time within the twenty yean; for not one 
day short of full twenty pears, uncorroborated 
by any other and fortifying circumstance, will 
be sufficient to raise the Idgal presumption 
from mere lapse of time. These otictrines we ^ 
•ongider tooirell^8«ttl«d by xwkhi izid modim\BpoiittPle at ona of the guilty 



antborites to require either silabonitioQ or d- 
tatioQ of adjudged cases for ensuring the ra- 
eornition of their soundneis by this court. 

This case belongs to the last class of «asea 
ezdnatvelT cognisable in a oonr^ of equity; 
and therefore is not afEected by any atatntorr 
bar. We insist 9iao, that it is not conoluded 
by anypresumptiye bar. Southard's poaae^ 
sion could not be praaomed adverae or of acny 
other than the anuoabla chaneter of that 
of a faithful mortgtgect before t^^e 6th of Oe* 
tdber, 1830, from which time we might per- 
haps infer that his poaaeaaion waa in uct 
wrongfully in his own usurped claim oC ahao- 
lute owner. Only about 1 7 years had elapaad 
between that time and the commencement of 
this suit And, even from the end of four 
months succeeding the date of the defeasance, 
until the institution of the suit, 30 years had 
not elapsed. 

Then it is manifest that the equity of re- 
demption is not lost or defeated by mere lapae 
of time. 

Kor is there any auxtliaiy fact which, when 
combined with the running of time, would be 
sufficient to create a rational presumption, or 
presumplioin, in fkct that the equity of re- 
demption hftd been either abandoned, re- 
linquished; or overruled by supervening and 
preponderating equitiee in Southard. 

There is enough in the record to shew, as 
already suggested, that the fraudulent and 
oppressive transaction of October, 1830, was 
not intended by Auasell at that time, nor un- 
derstood by him since as a relinquishment of 
hia right to redeem. And Southard doea not 
pretend that it was ever releaaed by any sub* 
sequent act. He even denies that it ever exis- 
ted. And moreover, aooM &cta before allu- 
ded to, indicate a rsoognition of a aabaiatiBg 
mortgu^, aince the rear 1830, and oral aaser- 
tions of a right to redeem by Russell since that 
memorable year. We can perceive no hci ce- 
operating with lapse of time to eatabliih a 
presumptive Bar. And the mere lapae of 17 
years, or even 19^earsand 8 months, launquea- 
tionably insufficient. Besides, so far as it might 
operate per se, (though, in that way ineffieot- 
ual) as one fact tending to the inference of 
release, it is rebutted by the destitute and 
helpless condition of the mortgagor. A victim 
of tJie avarice and fraud of the Southards, he 
has been unable to redeem by payment--aad 
has been lulled by the hope that, when they 
should become eorffed with the profits of the 
farm, they wocud finally yield it up to him on 
equitable terms, without a suit, which he, a 
destitute stranger, had neither the courage, 
nor means to prosecute against such feamd 
odds, until 1847, when, aU ho^ of voluntaiy 
justice expired and he began to apprehend 
that longer delay might arm hia aaveraary 
with a legal weapon of auccessful resistance. 

Nor are there any countervailing equities. 
D. R. Southard ia a volunteer; He had also 
full notice of the facta, and oeonaeUed and «•• 
operated, througheut» with J. Southard. He 
participated In every act of fraud ai^d ia ra- 
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M no danger that s redemption now wHl result 
in enj ixyiiBtice to him. He hat made no ral- 
nable . improTements in faith of ownership. 
Qe conld complain of no loss by any wrongful 
.act or deceptiTe omission by Russell. j&Jid, 
if any unreasonable disappointment or loss 
Aoukl result to him from a decretal redemp- 
tion^ his long occupancy of the farm and en- 
joyment of the profits, would alone afifbrd am- 
ple means for his indemnity, if he should be 
entitld to retribution. Such enormous fraud 
and oppression, as he and his testator inflieted 
on an unfortunate and djf tressed fellow citizen, 
should not be consecrated by the lapse of 
serenteen years. They cannot be thus 
legalized by Kentucky Justice or American 
Jurisprudence. The right to redeem has not 
been relinquished, forfeited or lost. This we 
think, we hare a right to conclude with confi- 
dence. 

Th^ extent of the relief which would be 
proper, in the event of a reversal of the decree 
of the circuit court, may be worthy of some 
supplemental notice. 

1. Southard should be charged with the 
reasonable profits of the farm, subject to a 
credit for amelioration, if any. He may be 
entitled tp '$4,829.8lA, with six per cent, in- 
terest thereon, from the date of the contract. 
And we presume to suggest that he may be 
liable for $7,000, fdr which he insured the 
house, if he received that sum under his poli- 
cy; or for whatever he did receive, if he re- 
ceived any thing. But, as the insets necessary 
far a final adjustment of this matter have not 
been effectually litigated, we would suggest 
the propriety of submitting it to ulterior in- 
vestigation on the return of the case, if it shall 
be remanded fbr a final decree for relief. 

9. The lein claimed by the heirs of Burks 
ought to b^ disregarded. It is but the renew- 
al of a mortgage taken by himself as an addi- 
tional security for the price of lots sold by 
him, and on which also he reserved a lien. 
That lien on lots should be presumed to be 
sufiScient; and moreover, Burks had notice, 
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actual or eonstmetive, of Bussell's pre-eziat- 
ing equity — see deposition of Longest, 204. 

8. Nor can Tompkins be entided to tiie 
protection claimed by him as a honafidi pur- 
chaser without notice. Southard himself says^ 
as to that matter, only that he had conveyed 
to Tompkins. He does not intimate that he 
sold to him for a- valuable consideration. 
Tompkins says that he bought 81 acres for 
$8,500 , and had paid $ 1 ,500 of tiiat price. If 
all that be true, the actual* price was about 
$1 1 2 an acre fbr land proved to be worth $S50. 
Tompkins is the son-in-law of D. B. Southard. 
It is quite likely that the conveyance was an 
advancement But were it a sale, Tompkins* 
position and relationship towards Southard 
might implv notice of Russell's equity. But, 
however all this may be, Tompkins, having 
paid only a portion of the consideration, is not 
in the legal sense, a '^purchaser," without 
notice. Both the conveyauce of the legal title 
and the payment of the consideration are ne- 
cessary to constitute such a purchaser.*- 
Hardingham vs. Nichols, 3 Atk., 304; Sug- 
don on Tenders, 302; Frost vs. Beckhi^m, 1 
Johnson's Ch'y. n. 288; Lewis vs. Palmer, 7, 
ib. 65; 2d vol. Mad. Ch'y. 255; 2d voL Sto- 
ry's Equity, Sec 1502. So far as Tompkins 
had not paid before the commencement c^ this 
suit, (being a bona fide buyer in fact,) he would 
hold the legal title under an implied trust fbr 
Russell. And should he, so far as he had pre- 
viously iMtid, be entitled to protection pro tanl/o^ 
there would be no difficulty in securing to him 
a just measure of indemnity. We desirtf 
nothing but justice either as to the redemption 
or the extent and manner of it 

We hope for the rescue of our long suf- 
fering client at last, though late, by the decree 
of this court And reposing on this trust, we 
here conclude, without fniiher amplification, 
adding only that, whatever may be the ulti- 
mate decision, we have a right to expect that 
it will, in all respects, harmonise with the 
Lex loei contractus— which is the modem code 
of Bequitable Jurisprudence as recognised 
and established in Kentucky. 
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This C<mrt hsvioff, at its last term, iu the 
cm of Russell vb. Sontliard and othe78, de- 
cided that a canveyance of land near Loui*)- 
Tills, Ky., by Ruseell to Southard, vas a 
mortgage, and that the mortgagor might re- 
deem on terms preecribed in the opinion, 
Southard petitioned for a re-hearing — and his 
petition being overruled, the Circuit Court, ia 
obedience to the mandate, entered a decree for 
redemption, and continued the case for further 
preparation as to some of the defendants. 
Whereupon Southard filed in that Court a bill 
of Rerieir, praying for a review, or a change 
of the decree for redemption, on the allegation 
that, since the date of the original decree 
by the Circuit Court, he had made the fol- 
lowing discoveries : 

1 . That the attorney ( Stewart) who brought 
Russeirs suit "illegally, fraudulently, and 
cerraptly obtained, by ciirect bribery, the tes- 
tiaftony and deposition of Peter Wood, a ma- 
terial witness in the case, and upon faith in 
whose statements the Supreme Court was in- 
duced to render its decision/' 

S. That the contract under which Stewart 
brought the suit was champartous, entitling 
Stewart to one-half of the land in the event 
of aucoesb. 

3. That 'Must before the sale of the farm 
to Janes Soutiiard, it was offered by Russell 
to George Hancock and the late Mrs. Caroline 
Preston for the price of $5,000, and he was 
argent with each of them to buy at that 
pnce." 

4. That shortly previous to the sale to J. 
Southard, the farm was advertised and offered 
for sale by Russell at auction, and not sold for 
want of bidders — though your erator ha§ *^$ome. 
imperfect recollection of such having been the 
fact.'' 

5. That Talbot had sold, for only about 
$4,(K)0, property in Huntsville, which, at the 
estimate of •10,000, he testified, in the ori- 
ginal suit, he had offered Russell for the land 
afterwards conveyed to Southard. 

€. That James C. Johnson, a witness in the 
original case, " will prove that the Supreme 
Court has entirely misconceived or miscon- 
#Strued what he intended to say in his deposi- 
tion, as will appear by his affidavit filed here- 
with." 

7. That "he has found among the papers 
of J. Southard what purports tooe a written 



extract from a letter from G. C. Russell to J. 
W. Wing, dated Alexandria, 19th December, 
1897, which is filed herewith. TKib> extract 
is entirely in the hand writing of W. 0. Payne, 
who diea long before the institution of this 
suit, and ceitided over his signature to be 
truly executed, on the 16th January, 1838.'* , 
8. That ha " has seen what purp^ts to be 
an official extract from the schedule of estate 
surrendered by Russell, under oath, when he 
took the benefit of the insolvent act of Alaba- 
ma, one item of which is a debt against Johif 
Floyd for $8,000. This together with the ex- 
tract of the letter from Russell to Winn, in- 
duces the ^lief that the sale from Floyd to^ 
Russell wask conpled with some sort of con- 
tract between them, which authorizedBussell 
to look to Floyd for whatever diffsrence there 
might be between the price obtained on a re- 
sale of the farm, 'and that which he paid Floyd 
therefor." 

Such is the auat<miy of the Bill of Review, 
which, with the leave of the Circuit Court, 
Southard filed. Russell, in his answer to that 
bill, denies that the allegations are sufileient 
for maintaininc^ a Bill of Review— denies 
champarty, and shows that, by his contract 
with Stewart the latter was to nave a contiao 
gent fee of one-half of the value of the land 
redeemed— alleges that there was no specific 
agreement as to the amount of the fee until 
alter the suit was brought — that there was no 
understanding or purpose that Stewart should 
have any interest in the land until after this 
Court decided the case, when, at the instanoe 
of Henry Clay, one of his counsel here, he 
conveyed to Stewart half the land for secnrinff 
his own fee, and the fees also of Hr. Clay ana 
of several others of his counsel in this Conrt 
and in the Court below — denies, that anycor- 
rupt influence was exercised in procuring Dr. 
Peter Wood's testimony — ^avers that his testi- 
mony was strictly and wholly true — states 
that, when he visited Kentucky in the Fall of 
18S7, his manager. Wing, presented to him a 
list of debt^ to a large amount, incurred by 
his (R.'s) agent, among which was a debt to 
Wood and anoUier to Dr. Smith— that when 
he brought his suit, he eave Stewart a memo- 
randnm of witnesses, oTwhom Wood was one, 
and, being informed by Stewart that Wood 
and Smith claimed payment of their said 
debts, and that he had presented to him by 
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Wood a bill for medidal seiricea and borrowed 
money, authenticated by Wing's endorsement, 
he authorized Stewart to give a note for it, 
which he afterwards understood Stewart had 
done, for $i$(V^and denies that there was anj 
other motire or consideration for that note 
than a desire to satisfy an honest debt — denies 
that the decree of the Court would have been 
otherwise tiban it was without Wood's testimo- 
ny — ^insists that, as Southard had, in the ori- 
fmal case, endeayored to Impeach Wood, and 
ad, in his petition for a re-hearing in this 
Oourt, said that he had always suspected that 
he had been suborned, he had been negligent 
in not showing sooner the fact of the existence 
of the note to Ixim for $280— and avers that 
this matter is no cause for a Bill of Review — 
denies that he ever offered the land to Han- 
cock or to Mrs. Preston for S^iOOO— denies 
that ha saw Hancock during the year 18S7 — 
says that, instead of offering to buy his land, 
Mrs. Preston proposed to &rrow from him 

J5,000-^enie8 that there was any such un- 
erstanding with Floyd as chareed in the bill 
-^-AVers that he could, any day, have sold the 
land for much mere than $5,000 — ^that J. D. 
Breckinridge informed him that he could eet 
$9,000 for it, but he was unwilling to tsuce 
that sum for an absolute conveyance — denies 
that any specific property in HuntsviUe was' 
offered dv Talbot, and avers that the offer was 
$10,000 m property of that value— denies the 
materiality of Johnson's explanation of his 
deposition, or his right to construe it for this 
Court, or Southard's right now to bring that 
explanation in~^enies the genuineness of 
the extract from a letter to Wing, argues 
to prove that it is false, and avers that the 




mg 'le-parchase' — denies tnat any 
rious gp'ounds speeified in the bill are suffi- 
cient to justify a review— insists that all of 
them were involved in the issues previously 
litigatfid-^averH that, in not presenting them 
in proper time. Southard was guilty of gross 
negligence — and concludes by averring that, 
from the beginning of this litigation, South- 
ard had been guilty of the most unscrupulous 
frauds and foul play, and appeals to the re- 
cord to prove it — and finally denies all fraud 
and every allegation not directly answered, 
and prays a dismission of the bill and an en- 
forcement of his decree. 

The Circuit Court dismissed the bill — and 
Southard has appealed. 

In arguing the case, we will first briefly 
consider the law which must govern the de-r 
cision of it. As Southard's Bill of Eeview 
does not Question the correctness of the opin- 
ion of this Court on the original record, but 
relies altogether on an alleged discovery of 
evidence since the date of the first decree in 
the Circuit Court — an inquiry into the cor- 
rectness of the decision sought to be reviewed 
would be superfluous and impertinent. 

Though a decree may be set aside for 
fraud in obtaining it, the proper proceeding 
in such a case is, not by a Bill of Review^but 



by an original bill in the nature of a Bill of 
Review. 

A Bill of Review and a bill for a new trial 
of an action depend on the same principles, 
and are govemea by analagous rules of prac- 
tice; and neither of them, as we insist, can be 
maintained on the extraneous ground of a 
discovery of new testimony, unless the com- 
plaining party had been vigilant in the pre- 
paration of the original suit, and could not, by 
proper diligence, have made the discovery in 
time to ma£e it available on the trial — nor un- 
less the discovered testimony will prove A/aei 
which, had it been proved before or. cm the 
hearing of the original case, would have pro* 
duced an essentially different judgment or 
decree-— nor unless the new evidence be either 
documentary or, if oral, shall establish a fact 
not before in hsue for want of knowledge ol 
the existence of the fact or of the proof of 
it. This is the long and well settled doctrine 
in Kentucky, (See Kespass, Ac, vs. McClan- 
ahan, Harain, 347; Forbes vs. Shaekleford, 

1 Littell, 35; Taney vs. Downer, 5th, lb. lOj 
Findley vs. Nancy, 3 Mon. 403; Hendrix'a 
heirs vs. Clay, 2 A. K. Marshall, 465; Kespasa 
<&c., vs. Mcdlanahan, lb. 379; Daniel vs. Dan- 
iel, a J. J. Marshall, 52; Hunt vs. Boyer, 1 lb., 
487; Brewer vs. Bowman, 3 lb., 4£l3; Swing 
vs. Price, lb. 522.^ This doctrine is as rational 
every where as it is authoritative in Kentueky; 
and we think that it is generally recognised 
and maintained wherever the equitable juris- 
prudence of England prevails. It is co-ex- 
istent with the ordinances of Chancellor Ba- 
con, of which that one applying to Bills of 
Review on extraneous ground has been, from 
Ihej^earof its promulgation, interpreted as k- 
quiring either new matter not berore litigated, 
or recorded or written evidence decisive of a 
fact involved in the former issue, and of the 
existence of which memorial the complaining 
party was, without his own fault or negligence, 
ignorant, until it was too late to use it to pre- 
vent the decree sought to be reviewed. (See 
Hinds' Practice, 58; Gilbert's For Bom. 186; 
Story's Equity Pleading, 433-4, K. 3 Taylor 
vs. Sharp,- P. Wm's 371: Norris vs. Le Neve, 
Atk., 33-4, ^ Maddox, Ch'y, 537; Partridge vs. 
Usbome, 4th llussell, 195; Wiser vs. Blackly, 

2 Johnson's Ch'y Rep's, 491; Livingston vs. 
Hubs, 3 lb., 126.) 

Discovery of sidditional witnesses, or of cu- 
mulative or explanatory evidence "by the 
swearing of witnesses,''^ has never been ad- 
judged a sufficient ground for a Bill of 
Review, or for a new triid of an action. The 
rule applied by most of the foregoing author- 
ities, and virtually recognised in all of them, 
is dictated by obvious considerations of poli- 
cy, security, and justice. A relaxation of it 
so as to allow % new trial or review, on the al- 
leged discovery of corroborative or explana- 
tory testimony of witnesses, would open the 
door to fraud, subornation, and poijury, and 
would not only encourage negligence, bnt 
would lead to vexatious uncertainty and delay 
in litigation. 

As to the diacoyary of new "matter/' or ol 



m 



SllFBUCB 00I7BT V. *8L 



written oTidence, the lav is alio prudentlT 
atringentin requiring that such matter or evi- 
dence shall clearly make the case condusive 
in fayor of the party seeking to use it; and, 
moreoyer, that the Court shall be well satis- 
fied that the non-discoYery of it epportanely 
WM not the result of a neglect of proper in- 
quirr or reasonable diligence. Toung vs. 
Kei^y> 16th Ye. p. 352; 2AZ Johnson, Su- 
pra; Findly rs. Ifancy, Supra, and some of 
the other cases cited. 

ICor will a reriew or new trial be granted 
for the purpose of impeaching a witness. 
Barret Ys. Belshe. 4 Bibb, 349; Bun ys. Hojt, 
3 Johnson, 255; Duiyee vs. Dcninison, 5th, lb., 
9M; Huish ys. Sheldon, Sayre, 27; Ford vs. 
Tilly, 2 Salk. 653; Turner ys. Peart, 1 Term R. 
717; White ys. Fussel, 1 Vessey ^ Beame, 151. 
We respectfully submit the question, whe- 
tlier the principles recognised and the rules 
established by the foregoing citations, and 
many other concurrent authorities* do not 
clearly and oonclnsiYcly sustain the decree 
dismissing SouUiard's Bill of Review, and 
which he now seeks to reverse ? We suggest 
tn limine that the bill should not be construed 
as intendiilg to hnpeach the original decree as 
having been obtained by fraud. The only 
distinct allegation in it on that subject is, that 
Stewart (one of Russell's attomles) fraudu- 
lently bribed Dr. Wood to give liis deposition. 
There is no allegation that Wood's testimony 
was false, or that, without his testimony, Rus- 
sell wotild not have succeeded in this Court. 
Nor does the Bill anywhere Intimate what por- 
tion of Wood's eviaence was false, or in what 
respect. And, could the bill be understood as 
sufficiently impeaching the decree for fraud in 
obtaining it, an original bill, and not a Bill of 
Review, was the proper remedy. Ifi there- 
fere, it be Southard's purpose both to impeach 
the decree for firaud, and also, on the discovery 
of new testimony, to open it for review, we 
submit the question whether those incongru- 
ous objects can be united availably iti a Bill 
of Ileview. 

Bat we cannot admit that either the allega- 
tion of false swearing or of the perjury of a 
witness is ground for a bill impeaching a judg- 
ment or decree for fraud: nor ha^ we seen a 
ease iu which it was erer adjudffed' that the 
subornation of false testimony by the suc- 
eessful party was such fraud in the judc^ent 
or decree as would lay the foundation for an 
original bill for setting it aside. Although it 
might be gravely questioned on principle, vet 
it it has been said that, while a Bill of Review 
0^ for a new trial will not be maintained on an 
allegation that the decree or judgment was ob- 
tained by false swearing of a material witness, 
yet a subseauent conviction of the witness for 
the imputed perjury may be ground for a re- 
view 6r new trial. But whenever alleged 
perjury is the ground fof "relief, legal con«- 
vietion and conclusive proof of it by the 
record are, at the same time required as in- 
dispensable. And this i s dictated by the same 
pdScy which forbids new trials or reviews for 
.impeacfaing witneBsea by' iither witaesaeB— 



Respass vs. McClanahan, and Brewer vs. Bow • 
man. Supra. Whilst, therefore, we doubt whe- 
ther, on well established principle or policy, 
even a convietion of purjury isk j)er $e suffi- 
cient cause for a new tnal or review, we cannot 
doubt that imputed perjuiy without conviction 
is not sufficient in any case. 

Simply obtaining a decree on a groundless 
claim and on false allegations, and even false 
proof by a party knowing that his claim is 
unjust and that his allegation and proof are 
untrue, has never been Mijudged to be a frand 
on the other party, for which he could be re- 
lieved from the decree b^ a Bill of Review, or 
an original bill impeaching it for fraud. BeQ 
vs. Tucker, 4B. Mon., 652; Brunk vs. Means, 
llth lb., 219. 

If procuring a decree by false allegations, 
known by the party making them to be untrue, 
and also ^vailing himself of false testimony, 
knowing that it was not true, be not, in judg- 
ment of law, such a fraud on the other pvty 
as to subject the decree to nullification or even 
review, why should the fact that the same paf - 
tr, who knowingly alleged the falsehood, in- 
duced the false witness to prove it, make a case 
of remediable fraud ? 

But, if, in ail this, we are mistaken, we in- 
list, as already suggested, that there is, in this 
case, neither proof nor allegation that Dr. 
Wood's testimony was either totally or parti- 
ally fklse; although Southard, as proved by 
the depositions of Jos. C. Baird, (p. 168.) and 
of R. F. Baird, (p. 156-7,) and of E. Clark (p. 
145-6,) and of Deerin^, (p 155-6,) and of W. 
J. Clarke, (p. 259-60-610 made elaborate and 
sinister efforts to seduce Wood,and fraudulently 
extract from him something inconsistent with 
the truth of his deposition, his failure was so 
signal as to reflect corroborative credit on 
Wood's testimony. In the original case. 
Southard made a desperate effort to impeach 
Wood's testimony. In that he failed. This 
Court, in its opinion, said that he should be 
deemed credible, and moreover said that his 
statements were intrinsically probable, and 
were also corroborated by other facts in Uie re- 
cord. The assault now made upon him, and 
on the attorney of Russell, is but a renewed 
effort to impeach testimony that was accred- 
ited and considered by this Court in its origi- 
nal decision. 

Could this forlorn hope succeed, the only 
effect of the success would be to deprive Rus- 
sell of Wood's testimony. The setting aside 
of the decree would not foUow as a necessary 
or even a probable consequ'ence. If there be 
enough still remaining to sustain that decree, 
it win stand. And that there will be enoueh, 
we feel perfectly satisfied. The gross inade- 
quacy of consideration — the defeasance and 
its accompanying circumstances — ^the peculiar 
and extraordinary means employed to disguise 
the tnle character of the pontract — ^the condi- 
tion and obiects of Russell — the character, 
business And conduct of the Southards — ^the 
all€^ations> evasions, • inconsistencies, and 
falsehoods of the answer of D. R. Southard— 
I Jonhson'B ttirtimoQy, proying, as this Court 
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a mortgag0*-these and oth^ CQnsidera- 
Uoii8» independently of Wood's testimony, are 
ampl^ sttmcient to sustain the former opinion 
of mis Courts as shown bj that opinion itself, 
and by abundant citations of recognised prin- 
ciples and adjudged cases in our fonuer brief. 
Then the allegations as to Wodd and Stew- 
art, had thej been sufficiently explicit to im- 
pute subornation and peijury,, and had they 
been also proved* would not have amounted to 
vitiating and available fraud in obtaining the 
original decree, which could not be annulled 
or changed on that ground by an original bill 
impeaching^ it for fraud. This matter conse- 
quently is, in effect, only an impeachment of 
the credibility of a witness; and which, had 
it been possible, would have been ostensibly 
effected Dy the swearing, and perhaps perjury, 
of other witnesses, and by corruption and 
foul combination. But though means extraor- 
dinary and discreditable have been employed 
to destroy Wood's credibility, the only circum- 
stance which could, in any degree", tend to 
throw the slightest shade on the truth of his 
testimony is the fact that, about the time he 
gare his deposition, Mr. Stewart executed his 
note to him for $280. Is it proved, or can this 
. Court judicially presume toat the considera- 
tion was corrupt ? or can the Court presume 
t^iat Wood was bribed by that note to fabri- 
cate hlse testimony ? Would not this be. not 
only uncharitable, but unreasonable' and un- 
just, in the absence even. of any explanatory 
circumstence ? But Russell, in answering the 
charge of bribery, peremptorily denies its truth» 
and affirms that his manager (Wi^n) had, 
among other liabilities incurred by him in* 
managing the farm, presented him witJb an 
account due Dr. Wood for medical services, 
and also for a small sum loaned to him by 
Wood: that, never haying been able to pay 
that debt, he directed Stewart to adjust it by 
note before he should require Woad to testify 
to the facte which he nad learned that he 
could prove by him; and also to adjust a de- 
mand which Iir. Smith held against him for a 
large amount; and that Stewart accordingly 
executed the note for $280 to Wood, but did 
not settle Smith's debt because that was in li- 
tigation. Now Southard having made Bus- 
sell a witness, and there being no inconsist- 
ency or improbability in his response, it should 
not be gratuitously assumed to be false. ' It 
is moreover not only uncontradicted, but in- 
trinsically probable. The medical account 
for $120, With legal interest for about 21 years, 
would, together with less than $10 loaned* 
amount, at (the date of the note, to $280. Dr. 
Smith proves that Stewart did speak to him 
about settling his debt. This is corroborative 
of the answer. And though Smith did not 
know that Wood had rendered professional 
services to Russell's numerous slaves while 
under Winn's charge, he himself having been 
generally their regular physician, yet it is 
quite probable nevertheless that he did, as 
Winn informed Russell, and as the latter 
seems to haye believed and acknowledged. 



Wood nothings Stewart's note to him, eyen if 
given to induce him to testify, would net 
proye that he testified falsely or in what re- 
spect. It has been not yery unusual, as Jin 
tne Gardiner case, to pay witnesses a bonus 
for subjecting themselves to the ioconvenienoe 
and responsibility of proving the truth. In 
ito worst aspect, Uie utmost effect of this nsat- 
ter 'would oe to impair Wood's credibili^, 
which cannot be done by a Bill ef Review. 

Our view of this matter, therefore, is: 1. 
That an original bill could not set aside 
the decree for the alleged subornation of a 
witness. 2. That the same cause would be 
insufficient to maintain a Bill of Review, un- 
less the witness had been convicted of perjuxy , 
and that it may be doubted whether even cen- 
yiction would make a sufficient cause. 3. 
That the bill in this case does not allege that 
Dr. Wood's tostimoDy was false, nor intimate 
in what respect; and that, therefore, on tl4s 
point it is radically defective and wjiolly in- 
sufficient 4. That there is no proof that his 
testimony was untrue in any particular, but 
that, on the contrary, ite perfect purity and 
truth, in every essential matter, arestronelr 
fortified by the constancy and emphasis with 
which, drunk or sober, in defiance of corrupt 
combinations and strons; temptetions to seduee 
him into renunciation of some portion of it, or 
into some purchased or inadvertent declara- 
tion or admission inconsistent with it, he has 
adhered to and reiterated the truth of it at all 
times and under all circumstances. 5. That, 
without Wood's testimony, the decree was 
proper, and would have been just what it is. 
6. That the obiect ef the Bill of Review ia to 
impeach Wood s credibility, which cannot 
now be allowed, and if allowable, has bem 
entirely frustrated, and would be unavailing 
to bouthard had he succeeded in his purpose. 

'* The credit of witnesses is not -to be im- 
peached after hearing and decree. Such ap- 
plications for an examination to Ih^ credit era 
witness are always regarded with great jeal- 
ousy, and they are to be made befove the hear- 
ing." (White ys. FusseU, 1 V. <k B., l5l.) 
There would be no end of suite if the iadul* 



Ence asked for in this case were ptermitted." 
vingston vs. Hubbs, 3 Johnsou's Cham- 
perty Rep's, 127. 

Tne other grounds relied on for opening the 
decree are not entitled to, and therefore shall 
not receive, as much considen^oii as that of 
the alleged bribery of Wood. But each of them 
will be oriefly noticed. 

1. Champariif, This will, we presume, be 
aban doned- It is clearly unavailable for Uiree 
reasons: 1. According to common law a cham- 
partous contract between Russell and his at- 
torney (Stewart) could not be pleaded by 
Southard in bar of Russell's .equity qf re- 
demption. A Kentucky stetote of 1624 pro- 
vides that any contract for canying on a suit, 
for land, in the adverse possession ef another, 
in consideration of "part or profit tiiiersof," 
shall be unlawful, ana shall subject to forfeit- 
ure, for the benefit of such occupaaL tils 
But, as before >si^ggeBt«d« if Bossell owadlclf^bisof thscoutnctog partiss tothtiaBd. 
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IJiitler thif enactment, had the eoctraet be- 
tireen Rusiell and Stevart been prohibited 
hj it, Southard mi^ht hare pleaded the cham- 
partj in bar of Russell's bill. But the con- 
tract vas not prohibited by that statute. It 
was not a contract for "part cfr profit" of the 
land. Stewart had no lien on, nor any inter- 
est in, the land. His fee was to be paid in 
money, and for enforcing it, he must hare 

Sroeeeded in personam against Russell. Half 
ke value of the land was referred to only as a 
measnie of the coiitiugent fee. Besides, as 
the statute is severely penal* its operation 
should not, by construction, be extended be- 
yond the plain import of its words. And the 
{Abppellate Oourt of Kentucky has invariably 
construed it as not embracing or infecting with 
illegality such a contract as tnat between Rus- 
sell and Stewart. See Wilhite vs. Roberts, 4, 
Dana, 173; Blackerby vs. Holton, et aJ, 5 lb., 
6St3. 

S. The statute does not apply because South- 
ard^s possession, as adjudged by this Oourt» 
w«s diat of mortgagee, and was therefore not 
adverse. Oaatleman vs. Combs, et al T. Mon. 
376; Bailey vs. Dickens, 5 B. M6n.,179; Gre- 
gory's heirs vs. Ford, et al. lb., 472. 

3. Had the contract been champertous, still 
equity would not, on Russell's application, dis- 
turb It «fter it had been ezecutea — in part de- 
litto potter est conditio de/endenth. Nor, on well 
eetablished principles, will a Bill of Review 
be permitted for thej)urpo6c of enforcing a 
forteilure in favor of Soutnard. 

II. Thealleged discovery of Hancock's testi- 
mony, and of Oldham's as to Talbot's Alaba- 
ma property, and of a mistake, either by this 
Court or try the witness himself, as to Dr. 
Johnson's testimony, are alt plainly insuffi- 
cient. These three distinct allegations are all 
in the same category. Each alike depends on 
the question whether a discovery, after decree, 
of new witnesses concerning matters previous- 
ly litigated and adjudged between the same 
parties is goijd ground for a Bill of Review; 
for what was the value of the land conveyed 
by Russell to Southard, and whether this con- 
veyance was a Conditional sale or mortgage, 
were the principal questions involved in the 
original auit, and tne testimony of Hancock 
and Oldham applies only to the first, and that 
ot Johnson is merely explanatory of his for- 
mer deposition as to the last of these litigated 
matters. The foregoing citations conclusively 
show that no such cumulative evidence by 
witnesses is suificient for upholding a Bill of 
Review. *' No witnesses wnich were or might 
have been examined to any matter on the Bill 
of Review, unless it bo to some matter happen- 
ing subsequent, which was not before in re- 
cord or writing, not known before. "Where 
matter of fact was particularly in issue before 
1^ farmer hearing, though you have no proof 
of that matter, upon that you shall never nave 
a BiU of Review." Hindea' Pra., 50; S Free- 
man, 31; 1 Harri«wn's CL'y, 141. "This 
Court, after the most careful research, cannot 
find one case neported in which a Bill of Re- 
l4iW has bwB allowed on the diflooyoyc^iiaw 



wiineeses to prove a iiibct Which had before 
been in issue; although there are many where 
Bills of Review have been sustained on the 
discovoy of records and other writing relating 
to the title which was generally put in issue. 
The distinction is very material. Written evi- 
dence cannot be easily corrupted— and if it 
had been discovered bdTore the former hearing, 
the presumption is strong that it would have 
been produced to prevent further litigation and 
expense. New witnesses, it is granted^ may 
also be discovered without subornation, but 
ihej may easily be procured by it, and the 
danger of admitting them renders it highly 
impolitic." " If, then, whenever a new witness 
or witnesses can, honestly or by subornation, 
be found tirhose testimony may probably 
change a decree in chancery or an award, a 
Bill of Review is received, when will there 
be an end of litigation T And particularly 
will it not render our contests for land almost 
literally endless ? What stability or certainty 
can there be in the tenure of property? The 
dangers and mischief to society are too treat 
to be endured." Reepass vs. HcClaniuian, 
«kc. , Hardin , Supra. " The rule is well settled 
that, to sustain a bill for a review or new trial 
at law, the evidence, if it applies to points 
formerly in issue, must be of isuch a perma- 
nent nature and unerring character as to pre- 
ponderate greaUy or have a decisive influence 
upon the evidence which is to be overturned 
by it." Finley vs, Nancy, Supra. *' The na- 
ture of newly discovered evidence must be 
di£ferent from that <^ the mere accumulation 
of witnesses to a litigated "fact.' ' Livingston 
vs. Hubbs, Supra. Such is the familiar doc- 
trine to be found in the books sparsim, and 
witfaoi^t authoritative deviation or question 
since the days of Chancellor Bacon. It con- 
cludes the case as to the discoveries we are 
now considering. Besides they, when bcruti- 
nised. amount to nothing which, if admitted, 
could effect the decree. « 

Hancock's memory is indistinct and uncer- 
tain — see his affidavit and his two depositions 
— ^all vague and materially varying as to facts 
and dates. Moreover, he was not in Kentucky 
between the first of July, 1827, and the date of 
the conveyance from Russell to Southard. See 
the deposition of WooUey, p. 194, and of Gen. 
Jessup, p. 191. The same depositions prove 
that Russell was not in KentucKy during that 
year, until after the 8th of July. Consequent- 
ly, if Russell made an offer to sell to Hancock, 
it was since, and probably more than a year 
'Since he conveyed to Southard; and, there- 
fore, if he ever proposed such a sale, it was of 
the equity of redemption, which was in fact 
worth more than $5,000. The fact that there 
is no proof of the same offer to Mrs. Preston, 
as alleged, is confirmatory of this view. 

III. The fact proved by Oldham, that Talbot 
sold his Huntsville propei^ for $4,000, would 
have been entitled to no influence had it been 
t)roved before the decree. Talbot proved that 
he considered Russell's land cheap at $10,000 
—-'tot, if he had had the money, he would have 
g^yenHiat much in cash for it) and that he 
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offered hm "$40,000 in Sunttville property^ 
Aottie* and loi^*' How moeh HuntsTUle pro- 
Berty Talbot owned when, in 18S7, he made 
Uie offer, or how mnch it was thei^ worth, does 
not appear; nor does it appear when he sold 
for $i,w)0, nor how much ne then owned, nor 
how mnch he had sold intermediatelj. Kor 
is all this Terr material; for his offer beinff 
$10,000 in Huntsyille property, BusseU, had 
he aeoeded to the proposition, would haye been 
enticed topropeity worth $10,000. 

Jofaoeon^ ezplanatoiy deposition is alto- 
geth^ immaterial^ .Having said, in his form- 
er deposition, that "Russell trcw to pay the 
money in four months and take back hisfarm," 
he now says, that "if this expression implies 
that Busseil was compelled to pay the money, 
it implies more than lintendeaf* and says that 
his perBonal recollection is, that Russell had 
thepwifer or the right to repay the money in 
four months and take back his farm." And 
tiiu impression, he now sc^, he derives ehiefly 
from the defeasance itself ^ as his memory ^'might 
he treacherous.*^ 

Now does all this amount to any thing sub- 
stantial? According to all the authorities on 
the subject, would not the words used in his 
last deposition, as well as those in his first, be 
constructed as prima facie importing a mort- 
gage? And can his own erroneous construc- 
tion of them change their legal effect? Did he 
not write his. original deposition, was he not 
closely examined, and did he not carefully 
prepare his answers? And does he not tacitly 
admit that he used and intended to use the, 
words contained in his first deposition? His 
only explanation now is, not that he did not 
use or intend to use these precise words, but 
only that he did not intend that they should 
be construed as importing what this Court says 
they legally mean — in other "words, thoueh 
the Oourt says that they import a mortgage, ne 
says that he does not think they imply that 
Russell was hound to repay the money? 

Surely this discoyery can be no ground for 
aBillof Reyiew: 1st, because there was no 
mistake in the original deposition; 2d. because 
the discrepancy between that and the last one 
is not n^aterial; 3d. because the Court, and not 
the witness, must decide on the legal effect of 
the facts proyed, and the legal ccmstruction of 
the words used; and 4th, because a Bill of Re- 
yiew is neyer allowed for the purpose of ex- 
plaining the testimony of a witness. Were it 
permitted the consequences would be mon- 
strous. 

IV. Of the alleged extract of a letter from 
Russell to Wine, dated December 19th, 1B27, 
there is no proof. It is belieyed to be spurious 
and false. The purpose for which it has been 
fabricated was to show that Russell's conyenr* 
ance to Southard was not a mortease. Tne 
latter, as e^bited, commences wiui this sen- 
tence: "Ton may say to Southard that I shall 
not RE-PURCHASE the estate." If any snch 
letter had eyer been receiyed by Wine, rodeem, 
and not re-purchase, was the radical word.^ 
The extract itself, since it was first written^ 



has been idtered by oblitersting detm, and^rt^enwd. 



inserting piirehaae,j|o as to nakieitr^ re- 
purchase, instead of redeem. This is ooncln* 
siyely proyed l^y Clark, p. 14-2; by Smith, p. 
143; by Pope, p. 144; and, mereoyer, why was 
not the whole letter copied? 

This lame and desperate effort, instead of 
weakening, strengthens the grounds of the de- 
cree. 'If such a letter was eyer receiyed by 
Wing, the fact that the word redeem was in 
it shows that the parties understood that the 
contract was a mortgage; and if the whole ex- 
tract was originally a foigery, the same fact 
proyes that Southard, when be had it pre- 
pared, used the proper word, redeem, without 
Knowing that tnero would be any equity of 
redemption after forfeiture, and after Russel 
had agreed to waive itr-*and'to ihow falsoly 
that he had waived it was doubtless the ob- 
ject of the forgery-^but finding, alter the de- 
cree of this Court, that he was mistaken in 
that, the word re-purchase was fraudulently 
subsisted for redeem. 

y. The Alabama schedule was knowa 
and relied on in the original suit, and could 
not be useful for the purpose for which it is 
charged in the Bill of Keyiew. 

VT. The failure to sell the land when offered 
at auction could have no influence—- and if it 
ever could, it comes too late, as it ought to' 
have been known by Southard during the 
pendency of the suit to redeem. 

H^yine thus presented an eutline of the 
facts of this ease and of the principles which 
should goyem the decision of it, we will not 
amplify oy argument to make it more manifest 
than we presume it already appears to the 
Court, that there is no plausible ground for 
reversing the decree dismissing the Bill of 
Review* 

There is no complaint that, in the opinion 
of this Court sought to be reviewed on alleged 
discoveries of new proofs, there was any error 
ef law apparent on the face of the decree or of 
the record. Nor is it pretended by Southard, 
in his bill, that this Court erred in its con- 
struction and application of the facts embodied 
in the original, record. He woiUd not have 
been allowed to file a Bill of Review on any 
such allegation had he chosen to make it-^ 
Webb vs. Pell, 3d Paige's Ch'y Rep's, 368; 
Dougherty and wife vs. Morgan's Ex's, 6 Hon., 

It would be unforensic and impertinent, 
then^ore to attempt by argument to vindicate 
that opinion. Were it necessaiy or proper to 
do BO, we should expect to sustain it, beyond 
all question, en the grounds on which the 
Court was pleased to place it, and on others 
also which the Court viewed as superfluous in 
a case so plain. The opinion as rendered is 
even beyond t^e power of the Court itself, ex- 
cept on Some new and extraneous matter or 
documentarjr p]X>of, brought before it by the 
Bill of Review, and of such a material and 
decisive character as to satisfy the Court that, 
had it appeared in the original record, the 
original decree of the Circuit Oourt would 
have been affirmed, instead of being, as it was, 
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Nosucb matter or proof, u iro inaUt, it prt- 
Mtited. On the eontrary, the record of the 
Bill of BeTiew onl j strengtheBt the flroande 
on which this Court decreed a rerenal. 

] . Wood's yeracity has been placed beyond 
qnestion by the triumphant manner in which 
it passed, not only unscathed, but emblasoned, 
dirongh the furnace to whioh Scuthard ren- 
tnred to subject it. 

3. Ohambers, (page 383-4-5J a new wit* 
neas, proves that i>. R. Southara is a man of 



bad chatacter, not to be beliered on oath— > 
that James Southard was exacting and orer- 
reaching in his contracts, and a usurer— 'that 
he traded chiefly on D. R. Southard's capital 
-i^that said James boasted of his bargain 
witib Russell-Hsaid that the claims he had as* 
signed to Russell without reeource wjere on 
men of doubtful soWency'— that though he 
said he had bought the land, yet at the same 
time he said also that Russell had a right, 
within four months, to "redeem"— and that he 
was disabled from doing so by the loss of his 
cotton crop and gin. 



3. Bullit, (p. 101,) Speed, (p. 103-3,) Bal- 
lard, (108,)— all men of high ebaraeter, testify 
that D. R. Southard's character foryeracity la 
bad. These , too, are all new witoesses. 

4. Southard's conspirac^r to seduce Wood 
by a combination with Deerin|; and others, hia 
<mer of bribes, and, after using Beering, hia 
suicidal attempt to destror his own tool'a 
character, afibrd a sample of his false conduct 
towards Russell, and offthe fraudulent manner 
in which he prepared this and die original 
case. And in this conduct of this bold, reck- 
less, and porseyering litigant* the Court £nda 
an apposite and persuasiye illustration of the 
wisaom of the rules established, as we think, 
by the authorities we have cited, for regula- 
ting Bills of Reyiew.* 

OSO. ROBERTSON, 
0. S. MOREHSAD, 

*The Court affirmed the decree of dismis* 
sion. 
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A lot of 30 acres of land, in the city of Louisville, having been di- 
jrected to be sold, by a decretal order, for paying a debt of abont 94009 
which had devolved on the owners, who were all infants — BainbridgOi a« 
thier volunteer friend, made a private contract with John I. Jacob, by which 
he was to have the whole lot for $800 — ^but, as a sale of more of the 
ground than would pay the debt would be illegal and void, they agreed 
also that Jacob should, ostensibly, buy the whole for the debt — ^which was 
accordingly done — and the Commissioner having reported that no per- 
son woidd pay the debt for a less quantity, the Court, ignorant of 
Ae facts, confirmed the sale. A Bill filed by the Heirs to set aside the 
sale was dismissed by the Circuit Judge, and the Court of Appeals having 
afiBrmed the decree, the following petition was filed for a re-hearing. 
But it was ovenuled scjb silentio. 
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SIMBALL'S heirs, ^ 

vs. / Petition for re^hearing. 



JACOB'S heirs. ) 

• 

The opinion delireredbj Judge Hise in this 
case, as the jndgment of this court, professes 
to recite all iht material facts "precisely" as 
^e record exhibits them. Instead of doing 
to it has omitted essential facts on -nrhicfa we 
relied with more confidence than on eyerything 
else. The omitted facts were, we presunle, 
oYerlooked, and not considered by the court. 
The facts to which we allude are: 1st. Those 
condaoing to show that, had the land been 
gold without the intervention of Jacob, one 
flAlf of it, at the utmost, would have satisfied 
the decree. 2d. Those conducing to show 
that Bainbzidge would never have permitted 
ayore tb^an about half of the land to be sold 
^der the decree; .and 3d. Those showing that 
money enough to satisfy the decree would have 
been obtained by loan or by the sale of slaves 
or other property before Bainbridge would 
have permitted a greater sacrifice than was 
made by his agreement with Jacob. 

The opinion assumes that, if Jacob had not, 
by his private agreement with Bainbridge, 
agreed to pay $800 for the whole lot, it could 
not have been sold for more than the amoimt 
of the decree ($457,) and would have been 
thus sold. The only reason assigned, or which 
could be imagined for that conclusion, is the 
fibct, that, at the mock sale made by the com- 
missioner, Jacob bid the amount of the decree 
for the entire lot, and no person bid thatmudi 
fbr less than the whole! With due respect 
we may say that this fibct, when analyzed, 
leads to no snch conclusion, and that other 
facts, not stated and probably not considered 
by the court, make it. altogether improbable 
and unreasonable. If the fiict that no person 
bid i^inst Jacob could authorize the deduc- 
tion that, had he made np private purchase, 
still he would have bought the whole lot for 
the amount of the decree without any compe- 
tition, this court must have erred exceedingly 
in not tolerating a like inference ficom the same 
ftcU in Wilson's v. Wilson, &c., 9 B. Monroe. 

Bainbringe proves that it was with hesitancy 
and reluctance that he finally consented to let 
Jacob have the lot fbr $800 — ^he certainly 
would not have taken less. He and Alexan- 
der Pope, both wealthy men, had offered to 
borrow, on their own credit, money to satisfy 
the decree; and, scarce as money may have 



enough for the exigency. Horeovet, Bain- 
bridge proves that Simrall's heirs and admin- 
istrator h^ several valuable slaves and other 
personal estate. The inference fVom these in- 
disputable facts, all of which aeem to have 
been overlooked by the court, is, that either 
other property would have been sold to pay 
the decree, or that Bainbridge and Pope 
would have procured the amount of It by loan; 
or that» if a decretal sale had been fairly 
tried, Bainbridge would not have permitted 
the whole lot to be sacrificed for $457. That 
the whole would not have been sold is not 
only rendered almost certain by some of the 
foregoing considerations, but is made quHe 
sure by the fact that Jacob gave $800 for the 
whole, and consequently would certainly have 
given $457 for something less than the'whole 
of a lotTdiich sold for $6,000 in 1818, and 
would now sell for $150,000. But Jacob 
having agreed with Bainbridge to give $800 
for the whole, provided it should be formally 
knocked off to him by the commissioner for 
the amount of the decree, Bainbridge would, 
therefore, neither borrow the money, nor raise 
it by the sale of other property, nor bid againat 
Jacobs nor, if he could prevent it, permit any 
other person to bid against him. He testifies 
that, after he had made the final arrangement 
with Jacob, he eonsidered tiie land as sold and 
could not have made or sanctioned any other 
disposition or sale of it. And he alio testifies 
that, at the commissioner's ostensible sale. 
Dr. Wilson, with whom he had tried to ne- 
gotiate a private sale, inquired of him whether 
he had effected any such sale, and he replied 
that it was all arranged witii Jacob, and that, 
thereupon, Wilson left the ground. This &et 
probably prevented others, as well as Wilson, 
from bidding, as it should be presumed to 
have been known to others, especially all who 
were present at the sale and whom Bainbridge 
would, of course, not allow to bid, because 
competition would frustrate the arrangement 
with Jacob. This seems to be all morally 
certain, but it is neither noticed in the opinion 
nor could, we apprehend, have been eonsid- 
ered by the court Hence, we feel antiiorized 
to say that, without facts and against conclu- 
sive facts, the opinion assumes that, had net 
«»w ^«^w«r, .«^, «^N,.»w wm, MM^^M^%>j M,^j .....w the arrangement been made with Jacob, the 
been, there could be no doubt that their en- 1 whole of the lot would '^probablj^' have been 
dagsomeat oonld have procozed the loan of ^sold to satisfy the deczee. And had nous of 
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Dm foregoing oonsidevatioiii appeared, not 
onlj -would there be no stiffioient ground 
ibr the atraniption>. but it would be crushed 
bj ^e tacit admitsion, bj Jacob, of the alle- 
gation tbaty without his interference, half of 
the lot or lest would huresatiafied the decree. 
Under our Code of Practice that allegation 
ihould be taken for confessed; and the same 
consequence wouM result from the application 
of the common taw principles of equity. An 
•■swer must reqiond to eTeiymaterial allega- 
tion explicitly and without e-vasion. Sto^s 
Equity Prae., sec 852. If the fact diarged 
be within the respondent'spersonal knowledge, 
he must answer positiTely, unless the fact be 
so ancient aa to authorize the presumption that 
the respondent's memory of it has become dim. 
Lord Clarendon fixed seren years as a period 
beyond which the memory should not be re- 
qcdred or presumed to go. But beyond that 
tinie the answer to an allegation once within 
the respondent's personal ^owledge, though 
it need not be positire, must state explieitly 
and fully his ''belief." lb. sec. 854-5, and 
notes. 

The same authority shows that, when the 
fact alledged had neyer been within the respon- 
dent's knowledge, he must respond fully and 
directly as to his belief concerning it; and that 
hx any of those aspects of the case, silence is 
taken to be an admission of the fact charged. 
See 5 Dana, 80; 7 lb, 296; 8 B. Monroe, 18; 

75. 185; 4 76. 488. 

• 

In this case it should be presumed that Ja- 
cob knew whether, at a fair public sale, unaf<^ 
feeted by any priTate arrangement) less than 
the entire lot would ha^e satisfied the decree, 
because he certainly knew whether he himself, 
would hare bid the amount of the decree for a 
portion of the lot. But, as to that allegation he 
is dumb— he does not even intimate any opinion 
or belief. A general denial ' 'of all other alle- 
gations," not responded to, would be no re- 
sponse. Story, sec 852, supra. But Jacob 
did not make even such denial, he only said 
that he required proof of the allegations he 
had noticed, "as he does of all the allegations 
not herein admitted." The fact that half or 
less of the lot would huTe sold ibr the amount 
of the decree should consequently be taken as 
admitted by the answer of Jacob. But the 
court does not appear to hare noticed even 
this important, and as we think, decisive mat- 
ter! 

On a full and careful consideration of the 
foregoing facts, we cannot think that this 
court would hare said or could now say that 
it was probable that, if Jacob had not made 
the arrangement he difl, the whole lot would 
hare been sold for not more, and perhaps less, 
than the amount of the decree— nor can we 
beliere that Uie court could fail to conclude 
that either no part of the lot would hare been 
•old, or that half or less of it would haye sat- 
Isiiad tiie decree, hud not Jacob intarrtned 



with his secret, and hi&rd, and unlawful ar- 
rangement. 

But the indefensible Assumption we hate 
been combatting seems to be the pivot on which 
the judgment of afilrmance turns; consequently 
we have reason to hope that a reconsideration 
of the case will plant a Very different fulcrum 
on which no other than-an essentially different 
judgment can rest. ' 

The court virtually concedes, as every en- 
lightened tribunal must concede, that the com- 
missioner's sale Was void, and that, conse- 
quently, Jacob acquired and held the lot in 
trust for the original owners, who were infants, 
and never did anything to estop them to assert 
their equity or omitted to do Miytfaing neces- 
sary for maintaining it 

Then unless, as assumed in the opinion, the 
purchase by Jacob was, in fact, benc^cial 
rather than injurious to the infants, on whM 
possible or imaginable ground shall they be 
denied tlie privilege of asserting their bene* 
'ficial right and of obtaining, at last^ the en- 
joyment of it. 

It cannot be on the ground that the proof is 
insufficient to show that Jacob gave more thmi 
the amount of the decree fpr the lot; because 
BaJnbrMge's testimony to that eflect is not 
only unimpeached and uncontradicted, but ie 
intrinsically credible, is fortified by the eotem- 
poraneous letters and accounts found among 
the papers Of Mrs. Simrall, and is made 
conclusive by the character of Jacob's answer 
not denying the allegiition, but professing non- 
recollection of a foct which he could not forget, 
and hod recited to another witness just before 
this suit was instituted. 

Nor on the ground that the sale^ as made, 
was ever ratified by Simrall's heirs; because 
they knew nothing about the contract, were 
incompetent to bind themselves, and neither 
did nor omitted to do any act whereby ratifi- 
cation or estoppel, express or implied, could 
be tortured by the court. Nor on the ground 
that the lieirs received and ei^oyed the excesi 
of price over the amount of the decree; because 
it was not appropriated, as Bainbridge desired 
and advised, to the improvement and prefier- 
vation of their estate, but was paid to and 
consumed by their mother in fractions during 
two years after the date of the sale; and not 
only is there no proof that the expenditure 
was to their use, but there is no reason for 
presuming that it was, and especially as there 
is not even an allegation or intimation in the 
record that it was. Besides, the fact, if relied 
on, ought to have been litigated and miglrt 
have been established, and ev«n then shouM 
not deprive them of their land sold without 
their knowledge or consent; because if, during 
infoncy. they had consumed the proceeds, they 
did not 'know it, and a lien on their land fbr 
the amount would be the utmost equitable eon- 
sequence as agahnt them, unless, shioe tiit 
period of their influicy, there had been idma 
act 4f impiitd irtWeitlop, ibr ^n&tuis^ 
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whieh then if no prettnee, as the faeti show, 
M far M inch a negfttiTe 10 susceptible of being 
domonetnbted, that they did not kaow, until 
Jiift before the bringing of this snit, either that 
Jacob had bought the lot for $S00, or even 
that it had been their property, or sold as such. 
Jacob's answer would alone be saffieient for 
their pnipose: by not responding to the 
alleaation of ignorance and non-disooTery he 
adnuts it, as decided in the analagoos case of 
Wilson T. Wilson, &c., 9 B. Monroe. But, 
in addition to the admission in the pleadings, 
the fleets proTed and the intrinsie probabilities 
nsolting ought to be alone conclusiye on this 
po^t. 

Nor, consequently, on the ground of time. 
There nerer was a case in which the facts 
prored more clearly ignorance and non-discov- 
ery, and inore satisfactory reasons why the 
discorery, finally made from an accidental 
due, was not andjconld not hare been made 
•ooner than it was. Moreover, Jacob will be 
a gainer, rather than a loser, by the lapse of 
time, especially if he should be required to 
eurrender only half the spoil, the ether half 
alone making a stupendous speculation. — 
Hiere can be no possible doubt, as this court's 
opinion seems to admit, that Jacob illegally 
bought tiie whole lot for $800, without the 
aathority of the infhnt owners, and witiiout 
tilieir consent or knowledge; consequently they, 
and not he, might complain of time and its 
consequences. 

Nor on tiie ground that the commissioner 
was not apprised of the private arrangement 
between Jacob and Bainbridge as the volunteer 
friend of the infants. It is altogetner proba- 
ble that the commissioner knew that such an 
arrangement had been made, and that Jacob, 
who could not attain his object unless the com- 
missioner should sell the whole lot for the 
amount of the decree, communicated to him 
the fact that he had agreed, in that event, to 
pay $800. But it is perfectly immaterial 
whether the commissioner had knowledge of 
the agreement or not, the sale was equally 
illegsl and void in either aspect of that fact, 
and can derive no actual validity either from 
the commissioner's report of bis official acts or 
from the approval of the court, which was a 
matter of course without any knowledge of 
the Udden fact which made an apparently legal 
tale illegal and void. 

Nor on the ground that actoal fraud is not 
Citablidicd. Many eirenmstaaoes conduce to 
■how such fraud on the part of Jacob; but, not 
neediDg any such resonroe, we will not dwell 
OB that natter. The uo^ubted facts show 
that the sale, as reported^ was not the true 
tale, and was made Wegal and Toid by the 
private aRangemont which oontroUed and 
pioduced it. This was certainly, at least, a 
ooattraettve fraud on the infoats, on tiie law, 
and OB the courts and had there been so cota- 
Hmcifit faHrt» B tmt J Bw lt e d frwB the ilia* 



gality of the whole airraagenieBt, if all had 
been done with the moat pure good foith. A 
sale of more land than was necessary to satiafy 
the decree was unauthorised and veid; the 
actual sale was of the whole lot, aadlbr exactly 
the amount of the decree; had not the private 
and unantixorised sale of the whole lot for no 
moK than the decre« required been made, eithiar 
none of it, or not more than about half of it, 
would have been aold. Bainbridge had no 
authority to bind the infonts* Jaeob imew 
this, and, while he iras more than willing to 
get the whole lot fbr $800, he knew also that 
the only way to offset the object was to agree 
secretly to give that sum for the whole, refuse 
to buy less, and secure a surreptitioua title- by 
a formal sale bj the commissioner to him for 
the amount of the decree without competition. 
Bmb illegal arrangement with Bainbridge se^ 
cured md effected this — ^there was no rival 
bid becauae it would have been unavailing, for, 
had any person Ventured to bid the amount of 
the decree for less than the whole lot, Bain- 
bridge, considering himself bound to Jacob, 
would not have permitted a sale of par^ and 
consequently there must either have been . no 
sale or Jacob must have been the purchaser of 
the whole lot for the amount of the decree as 
agreed and effectually pre-arranged. It can- 
not, we think, be possible for ^ court, on a 
review of all the facts, to adhere to tiie sugges- 
tion in the opinion that the arrangement be- 
tween Bainbridge and Jacob was merely hy- 
pothetical, and should not be presumed to 
have influenced the official sale under the de- 
cree. Had this been so, why was the private 
contract madel If, withoutaome such anaoge- 
ment, Jacob could have bought the whole of 
the lot for the amount'of the decree, why did 
he agree to paynearly double that sum? I^t 
answer is obvious and inevitable: die private 
contract was the sale, and secured, as was in- 
tended and arranged, the mere form of offidal 
sale of the whole lot to Jacob for tiie amount of 
the decree. How then could it ever be re- 
peated by the court that it is not probable that 
the contract for the whole lot at $800 bad any 
faifluence on the sale, and that, if that arrange- 
ment had never been made, it is probable &$X 
Jacob would have bought the whole for $457, 
or less. The court did not thus aasume or 
reason in Wilson'a heirs v. Wilson, &c., 9 B. 
Monroe. 

Not only was the private sale inteaded to 
prevent a public sale of a fhkction, but it pre- 
vented Bainbridge from borrowing tiie money 
or. selling other property, and compelled him 
to sell the whole lot and nominally fin only 
the amount of the decree, without the privilege 
of bidding against Jacob. The case is, there- 
fore, just audi in principle as it would have 
been, had Jaeob bid $800 at the commiaaion- 
er's sale, and induced a report that he was the 
bluest and only Udder, and faecaaia the par* 
chaser of the entire lot for the aoMnmt of the 
deogre$. 
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Btti- tbe court, In its opinkm, seemi rery 
Iiroperlyto- repndiftto every other groand for 
the affirnumce ihan the iisstimption that Jacob 
wat fturlythe highest and oalj bidder, and 
would haT« bought the entire lotfor the amonnt 
of the decree qt less, had he made xko contract 
with Bainbri^. And if this be untenable, 
ai it atrpears clearly to ns to be, 'we cannot see 
how a change of this opinion and a rcYcrsal 
of the decree of the dronit cOurt can be rea- 
sQaably or consistently aroided. That ground 
being renunred, the case, in its best attitude for 
Jacob, is one of implied tmst resulting to in- 
fant heirs from an fliegal and roid purchase of 
their land without their knowledge or sanction, 
and which tmstthe oourt, on their application, 
must enforce unless tk^ had done something 
which renders it inequitable. It is not alleged 
by Jacob, or intimated I7 his counsel, that 
those heirs have done any such thing them- 
selves, or that any other person, who had 
authority to act for and bind them, has erer 
done any such tiling. Then the case is a plain 
one on general and well established principles 
oi equity, and which hare been recognized by 
this court in Wilson's heirs r. Wilson, suprcu 

' The opinion dolivered in that case settles 
this; and in our judgment both opimons cannot 
stand as exponents of the law of the land. 
One of them must be wrong. Though the 
foets of 4he two cases may be, in some slight 
degree, circumstantially cUfferent, yet, in prin- 
ciple^ and efierytliang ^se essential, they run 
on all fours together, and are substantially 
• identical' excep3ng only in two particulars, 
winch make this a stronger case for relief 
than that in 9 B. Monxoe< In the case pub- 
lished there may hare been actual Iraud. 3itt 
this difference, if existing, would be immate- 
rial, for trust resulting from illegality would 
be as eifectual for relief wlAout, as it would 
be with the incident of actual fraud; and this 
is tirtuaUy decided in the reported case, which 
reteognixes the doctrine that the tnut resulting 
from an unauthorizeid private sale of an entire 
tract of land for a much larger sum than that 
for which a sale of as much only as should be 
neoessaiy to pay an adjudged debt was decreed, 
and a public sale, prof&nM^ of the whole tiact 
for the amount decreed', fbr the purpose of 
eo nfir miag the private sale, was h sufficient 
ground for setting aside the sale and restoring 
the land on equitable terms to the outraged 
infont owners. See p. 276-8 and 280. In 
that ease, altiiough the comnussioner may 
have known that mcks, the onl^ bidder at his 
sale, had made a contract with two of the 
adult owners of the land for paying a much 
larger simi than the amount of the decree, and 
by whioh contract it was understood and in* 
tended that he should buy the whole tract 
imder the decree and for the decretal debt, yet 
it was neither alledged nor should be presumed 
thatihe commissioner did not allowi^eaaonable 
tfane for other bids, or in anyway, acted un* 



full amd fiur competition. And therefore, and 
because also the commissioner had no interest 
in the sale, and both he and Hicks (the pur- 
chaser) may have understood (as they averred 
that they did) that the residue of price given by 
the private contract was, after satisfying the 
decree, to be applied to the payment of other 
debts exceeding in amount the jpeal value of 
the land, and for which it was liable, the court 
exonerated the ccanmissioner from liability 
and decreed relief in iavor of the infant heirs 
against Bicks, and on the ground of trust, as 
the opinion will undeniaUy show. Ailer de- 
ciding that a honafid€ purchaser from Hicks 
Was not responsible, the court, in that opinion 
says: ^'Hioks — ^whether he be regarded as a 
fraudulent purchaser or as vender who violated 
ills tmst by selling the land, is, in either case, . 
personally liable for the injury wluch he has 
done to die complainants. Having received 
and enjoyed, and sold thd very property to 
which tiie complainants wwre entitled, and. in 
violation of their rights, he cannot protect Mm- 
self against the consequent liability on the 
ground, however true, that he supposed the 
land was liable for the debts which he agre^ 
to pay, and that the anangement by which it 
was subject to them, though irregular, was not 
unjust or injurious. It was his duty, as ihe 
person acqidring the property, to know that 
the fiiets existed to relieve his conduct from the 
charge of flagrant injustice and injury, and 
to take care t£it the price paid by him was so 
applied as to effect the equity of complainants" 
— that is to the payment of other debts for 
which the same land was liable. This proves 
that tmst alone arising from an illegal con- 
tract, however honorable, was sufficient. 

To show that, without actual iVaud, the can 
was one of restating tmst, the court had pre- 
viously said in the opinion, *'as it is entnely 
certain that the land was not purchased for the 
sum of $42, reported by the commissioner, 
but for a much larger sum^ admitted by Hicks 
to have been paid by agreement with Joseph 
Wilson and others, it is obvious that, while tibe 
commissioner's sale for $41 was used as the 
means of passing the legal title in apparent 
compliance with the equity of the oomplainantt 
and their co-h^rs, and apparently in exlhi- 
guishment of it, the real purchase Was for a 
mudi larger sum, and by private or xndi« 
vidual arrangement. The real subject of 
the private, as well as the- public sale, waa 
the equity of all the heirs which was peribct, 
except for the chaiige of $41''^page 276. 
The opinion then puts the illustcative question, 
whether, if, instead of ^e private agreement 
which w«s made. Hicks had agreed with an 
opposing bidder to give him the same sum not 
to bid against him, ^<he would not hold the 
land in trust for the owner, except to the ex- 
tent of the ostensible eum for which it wat 
sold under the deeneF* And th«n Addtt 
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htm, (that tf« to all the Uad wkkth ihoold 
not . b0 neceBMuy to p«j the df cmd deU,} 
could not,, by any agreement with inch of them 
aawaie present, extinguuh the equity ofthoee 
nho were absent merely on the ground thai 
they were co-heirs, and mach less on, the 
gr6ttnd that they were inAints. He could not 
fiurly extinguish their equity except by pur- 
chasing it from them or their agent, uid he 
could not repell it except by some iair claim 
against the land, or at least against them per- 
sonally. If he intended to acquire the interest 
of the absent heirs by the arrangement with Jof 
seph Wilson, (their brother,) he did not ac- 
quire it any further than the acts of Joseph 
were authorised or ratified by the others." 
Again, on the next page, the court says: <<Uu- 
der these circumstances we cannot doobt that, 
if Hicks had -retained the land, tkt complain- 
ants would hare been entitled to reclaim their 
respective interests .in it subjeet only to the 
.proportioned burthen of $41." | 

of 



Monroe) The difference betweem the anifMuu 
of the decree and that mTon by the priTata 
contract was gxeaAer in the latter than in our 
case* Bi|t that circumstance has no effect on 
the principle which equally applies to both 
cases.. And in some other reflpeet% as slready 
asserted, our case is stronger against tiie pnr- 
chaaer than the ease repprted: 1. In o^rt a 
stranger made the priTate^ and attended the 
public sale as a Tolunteer friend of unoonscioni 
infancy; in the oth«r» an adult brother and 
joint owner made the private sale and atr 
tended the public 2. in ,the reported case 
the purchaeer was informed and probably be* 
lieved that the whole amonpt gtyen by him 
was to be applied to the payment of debts for 
which the land was bound, attd which, at least, 
equalled its value, and maj^ tfaeffefi>re, have 
believed a sale of the whole traet would be- 



necessary, ^d that^ oohseq^e;iuly, the infant 

owners would be benefited by his piivate pur^ 

ch^se at once of the whole; but in onr case 

And finally, on page 380, in disposing of \ Jacob had no such equitable excuse— he knew 



''And, as upon the pleadings, it is to be as- 
aVQied as againat him (Hicks,) that oomplain- 



tbe lapse of time, (15 years,) the court said: jthajt a sale of more than half of the lot would 

not t>e required, aud that nearly half the. sum 
he gave for the whole of it would be paid to 
the widow, to be used and apent as she might 






ants had discovered the faet and their rights 
but a few months before the filing of their bill, 
and, as in eases jtemedisble in equity alone on 
the ground of fraud or trust, time does not run 
as a bar until the facts for constituting the 
fhwd or trust are known or should have been 
known to the party injured; and, as in this 
case, it does not appear that there was any 
cireumstance known to the eomplaina&ts which 
woidd haTO led them to such inquiry as would 
have put them in possession of tiie facts which 
oceurred during the infancy of at least six of 
them— -we are of the opinion that neither the 
statute of lunitations nor the lapse of time can 
operate as a bar to their claim." , 

It is evident that the leading and decisive 
principle by which this court was led to adlin^ge 
Hieks, as purchaser for the amount of tiie de- 
cree at the commissioner's sale, liable to the 
haifSuit owners, was that— as he, in fact, by an un- 
authorised private contract, gave a larger price 
eetSmated as the yalue of the entire tract, and 
which showed that more was sold by the com- 
misrioner than he was authorized to sell or 
would probably have sold had there been no 
such private sale, and that, therefore, the in- 
fiuit owners, who were not hound by tiiat pri- 
Tate contract, still retained their equitable 
light — consequently the purchaser thus^aoqui- 
ring the legal title held it by an implied trust, 
to their use. In applying that principle to 
the fi»cts of that case, the court only reoognized 
a long and well established dootrine of our 
uqnitMile jurisprudence. That was undoubt- 
ed^ the ground of the decision agajowt Hicks 
and acQndgedyaaitself alone, aiuffieient^und 
eren if actual fraud had been an additional 
gimd. Thep, so far as Simrall's heirs claim 



leiM 



case, in what eieentipl tetirre nentiy deserfes, a 



k MMteUy dW» iBMi.fht CM in « :b« 



choose. And if, in one case the private eon- 
tract bound Joseph Wilson and prevented 
him, as probably others, firm bidding at the 
public sale, in the other case the private sale 
bound up Balnbridge, and certaiply prevented 
him, and almost as certainly others,, from 
bidding against Jacob at the deeretal sale» In 
the case citedirpm 9 B. Monroe, the ooartalso 
decided that it was inoumbept on the povehaa^, 
as in every case of conatruetive (Jnuid, to proTO 
satisfactorily some suffic^nt ground lor bmning 
the resulting equity. Then, to show auch re* 
pellant gr^ind^ tiie burthen of proof de-> 
volved qn Jacob. He has furnished no such 
prootl 

Then how can it be said that the principle 
of tire decision in B. Monroe is inapplicable to 
our easel , We have no douht that £e reported 
decision is right; and if it be, we cannot pos- 
sibly see how the opposite deoisionin our caee 
can beright. 

Andes to the lapse of time also^ our ease ia. 
nmch stronger than the other against its. op- 
eration. ucL the latter there was nothing but 
infimcy, .and the constmotive admission, by 
the answer, of the alleged non-discoveiy. In 
oitrs the same reasons are conclnoively forti- 
fied by tiie nature of the case and by several 
additional fiKts indisputably prored^ 

Wherefore, as counsel for 8imrall'e heirs, 
the undersigned f^l constrained to ask the 
court for a re-argument and thoroiq^ recon- 
sideration of this case^ and, while they most 
eamestiy desire, they cannot but eonfldentiy 
hope, that their petition will be granted, for 
the following principal reasons: 

1. Because they desire» and the ease emi- 
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of iti flMmben pwUdimflngfai flie op&tfon u 

2. Beeania, ibr fMsont htnln raggeited 
ftad otben which w<mld he urged in a re-«rgTi- 
gvmtet, thej heUers, aiid^ with hecoming re- 
•peety dedare that the deciBion sought to he 
reriewed is xadieallj wrong, is inconsistent 
with the principle of a former decision ap- 
proved hj the eonntry, and is founded on 
deductions not only nnrastained hy the taciM 
stated in it, but enectnally repelled by other 
fiiets not stated and probsblj not noticed by 
the court; and they, therefore, respectfully 
suggest that, should the court eyen adhere to 
the same judgment, it is due to the parties, to 
the court, and to tiie Kentucky bar that the 
judgment should be accompanied by a state- 
ment of all material facts as appearing in the 
record, and should be made to rest on some 
other, and more tenable and consistent ground 
than that on which the late opinion seems to 
place it. 

3. Because, with equal confidence and re- 
spect, they believe and declare that tfaesd two 
decisions, so antagonistic in effect, are based 
upon a perfect tuirallelism of principle and 
essenUal facts, and cannot, therefore, both 
Stand; and that, consequently, the dignity of 
our juasprudence and the authoritgr of our ad- 
judged cases would be promoted by such 
changes of the one now within the power of 
tiie court as to make them appear to harmon- 
ize on tiie facts as they really are, 

4. A reconsideration and decision by all 
the Judges will make its final opinion, what- 
ever it shall be, more authoritative, more sat- 
isfactory to tiie unsuecessfhl party and to the 
professiont and doubtless far more satis&ctoiy 
to the court itself. 



5. Because— as the most illlustrioiis did 
Judsas of England commended their decisions 
and harmoniied the law by their prudent habit 
of disregarding the false pride of prompt and 
infallible judgment and considering only their 
judicial duty and reputation, and therefore 
patiently, and even anxiously, re-hearing new 
and in^portant causes until ^oy were perfectly 
satisfied — so this court, by following that safe 
and wise example in such cases as this, would 
relieve itself of all unquieting apprehension of 
judicial error and ii]justice, and would greatly 
commend its own decisions, exalt its own 
character, and ensure that ji^eneral confidence 
and respect which the pubhc interests require 
tiiiat a court of the last resort should command 
and possess. Moreover a reconsideration can 
do no harm, and "may do much good; for, if 
it shall only confirm the opinion delivered, the 
result will be more satisfactory and the decision 
more authoritative; and, if it should lead to 
any essential change in the opinion, the court 
would be rescued from the possible Imputation 
of hasty error, and would probably rescue 
suffering litigants from iiuustiec. 

6. Because the decree of the court may be 

i consistently reversed in such manner as to 
leave Jacob a handsome speculatioii on his little 
investment, and, at the same time, secure to 
SimraU's heirs a very comfortable portion of 
that patrimony of which, by an illegal act, he 
has BO long deprived them. And surely, in 
such a case, if the court should be perplexed 
With doubt, it ought to incline to a decision so 
harmless to tiie one party and so beneficent to 
the other. 

BOBERTSON & MQBfiHHAD. 
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PRELECTION, 



Hitving been elected tbree times succeBaively to the HoviBe of Repnteett* 
tatives of the United States from "the Garrard District," tir, Robertson 
resigned the whole of his third term, and made the following Yaledictoiy 
Address to hi» constituents through "The LUMINARY," of the 11th 
May, 1821. 



VALEDICTORY ADDRESS. 



To the Electors of the Seventh 

Congressional District of Kentucky: 
Fellow- CiTizBN 8 — I have this day re- 
signed my seat in the Congress of the United 
States. This I consider^ proper, after the 
most grave and deliberate reflections on my 
duties to you, and to those to ndiom I am bound 
by other and more sacred ties; and I hope yon 
will believe that I have not taken this course 
firom motives of interest or convenience, nor 
without the most respectful attention to your 
•laims on my services, and a becoming 
sense of gratttdde for your kindness and in- 
dulgence. If my circumstances and private 
duties would have permitted me to consult free- 
ly my own inclination, I would have remained 
in your service as long as my conduct should 
obtain your approbation and your suffrage. 
No situation under the Federal Constitution 
could present as many attractions to my taste, 
my patriotism, or my ambition, as the one 
which I have now abandoned; and no ordina- 
ry consideration could ha^ induced me to re- 
linquish it; but the health and condition of 
my family — their increasing claims on my care 
and attention — and circumstances of business 
and fortune, left mo no prudent alternative. 
I determined, therefore, after some hesitancy-, 
and the most anxious endeavors to ascertain 
my duty, to retire from a station in which 
I believed that I could not much longer con- 
tinue without a violation of the most sacred 
and paramount duties. And having formed 
this resolution, I considered it my duty to ex- 
ecute it without longer delay, for the jinrpose 
of giving you sufficient time to select with full 
discretion a successor, and without unnecessa- 
ry inconvenience, at the next annual election 
of State Representatives. I hope that the time 
which I have given you will be amply sufficient. 
I would have given you even more, if I had 
not felt it my duty to give a respectful con- 
sideration to the opinions and solicitations of 
fViendfi. 



necessity which has con ti oiled my decision. 
But, among the many embarrassments with 
which, in coming to this decision, I have 
been perplexed, I have derived gratification 
and encouragement from the conviction that, 
if my services could, at any time, be con- 
sidered of any value, there is nothing in the 
present condition of the country that could 
oppose my retirement now; and that all the 
circumstances of the time 1 have selected, are 
as favorable to it, as any that might ever 
occur. I am happy on this occasion in being 
able to congratulate you on the enviable con- 
dition of our country in all its great interests 
and relations. Never did more tranquility, 
peace and concord pervade the Union tlian at 
this moment; and never was there, in any 
country in my opinion, less necessity for na- 
tional legislation. I believe that the less we 
legislate, under existing circumstances, th^ 
more we shall consult the substantial and per- 
manent good of the community. If we rely, 
', as becomes us, on our physical and moral ca- 
pacities for the principal means of happiness 
and competence — if we encourage industry, 
economy and public spirit, and by a liberal 
and diii^ive system of education, literary and 
moral, bring into usefal operation the latent 
energies of the rising generation — if we will 
adopt sind inculcate enlightened, liberal and 
elevated notions of government, and of the so- 
cial, religious and political rights and duties — 
such is the benign genius of our institutions, 
and such is the happy posture of the affairs 
that concern our welfare as a nation, that we 
;nay reach the proudest destiny with which 
hope has ever flattered us, without the con- 
stant multiplication of laws, or an habitual 
depenpence on the supposed magic of legisla- 
tion. All things duly considered, we have 
very little cause of despondence or complaint, 
and much of exhiliration and mutual felici- 
tation. Never, (I believe,) could the people 
' of the United States say with more sincerity 



When you duly appreciate the motives and truth to the national legislature, <'L£T 

which, (and which alone) influenced me on US ALONE." The most prominent drcum- 

this occasion, I have the fullest con0dence, stances, international and domestic, which 

from the liberality and indulgence with which have for some time agitated our counsels, and 

you have always considered my conduct, that menanced the harmony and integrity of the 

you will approve my resolution, and acquiesce Union, having been satisfactorily arranged 

without censure, in my decision. It is under during the last session of Congress, the pros- 

this hope, and for this purpose that I now, ibr peet l^fore us for years to come, in the most 

the last time address yov. It is, I asiure comprehensive survey, presents, in the great 

you, with reluctance and regret, that I leave outline of national prosperity an encouraging 

your service} reluctance produced by a reeol- view, and authorizes the most animating 

leotion of the strong obligations to serve you, , hopes of the longevity of our institutions, and 

which your repeated acts of fovor have imposed of the independence and happiness of our peo- 

on me; and deep regret resulting from the ' pie. I am happy, therefore, in believing, that 

nature of the eircurastances eonstitnting the if, under any circumstances, my feeble talents 
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And the little experience which I may hare 
Acqnired in natioml le|^lationy oonld be con- 
lidered by mj warmest friends of any adran- 
tage to yonr rights, yonr interests, or yonr 
honor, the anspidons circnmstances under 
whidi I retire, diminish their utility so mnch, 
that whether I remain longer in your serriee 
or not, becomes of rery little concern, except 
to myself, especially as yon will have no diffi- 
<n\tx in finding others willing and able to 
serve you, who haye stronger claims on your 
confidence and Jkror than I can hare any 
hope of possessing or deserring to ei\joy. 

In taking loaye of you, I hare the satisfac- 
tion of a strong assurance that, whilst in your 
service, I have done my duty. I know I 
honestly endeavored to do it, by an undeviating 
adherence to those maxims of public policy 
and public duty which my own judgment and 
conscience recommended to me as best adapted 
to promote the honor of the government and 
the ^ood of the people; disreffardin^ as far aa 
possible, personal and local considerations. 
Many could have served you more ably, but 
none more faithfully. T h at I have fVeq uently 
•rred is probable, but I flatter myself that my 
errors were venial; and I am proud in being 
able to say that I have no recollection of having 
been reproached either by you, or a disappro- 
ring conscience, with any aberration from 
the principles of political rectitude, or any de- 
reliction of public duty. l£j public life has 
been short and humble; it famishes no 
incidents to flatter pride or (pratif^ ambition. 
If in the stormy and difficult times in which it 
was spent, it has been disinterested, firm and 
straight- forward, I shall have fulfilled In its 
results, all my expectations, and have de- 
served as much commendation aa I have ever 
desired. If, in reviewing it, I see nothing to 
be vain of, or to extort the applause or aomi* 
ration of others, I see, what is more grateful to 
my feelings, that it exhibits nothing of which 
I am ashamed, or of which on mature reflection 
I repent. But while I recollect no act of my 
public life which I would idter, I confess, 
that I have, more than once, done that which 
I regretted, and still regret, being compelled 
to do by convictions of public duty. In other 
words, my votes have not always been in ac- 
accord with my feelings. Political life, how- 
ever humble or uualnbitioQt, is beset with many 
diffieulties, trials andperplexities; it is the cru- 
cible of meiit, the ordeal of viitae and energy. 
He who expects to pass thnnigh unhurt uid 
self-satisfied, and wishes to be able, when at 
his journeys' end, to look back, without shame 
or remorse, on the various meanderipga and 
multiform incidents of the masy path which 
lie has followed, must be prepjared to do many 
things incompatible with his individual inter- 
ests, and repugnant to his personal and local 
predilections. Me must expect to be instructed 



frequently to do that which, while his head 
approves, his heart abjures. He must be pre- 
pared too, to smile with unmixed contempt at 
causeleM abdse, and to see his populari^ in 



ruins without emotions of sorrow, surprise or 
resentment, looking in triumph to its dair of 
resurrection. All who engage in poliucal 
warfare should be thus shielded, if they wish 
to avoid ultimate discomfitare and discmee. 
A firm and honest man should alwavs be con- 
tented under the consciousness, if he fall, of 
having done his duty. He has aM for hie 
encouragement an assurance from the testimo- 
ny of w experience, that if, in the storms of 
faction or momentary popular commotion he 
shall be, for awhile, overwhel/ned, and lighter 
bodies dieuld be perabitted, for a moment, to 
mount the bursting wave, the sunshine of 
reason and the calmoif sober judgment will soon 
return and find him on a proud eminence hlffh 
above those ephemeral tavorites who covdd 
vegetate and flourish only in the beams of pop-> 
ular favor, and Cameleou-like, live by snuiBng 
air— the breath of popular applause. "Popu- 
lar applause" is ^p^ltirying to all good men, out 
there is danger, if pursued too eagerly, of its 
becoming an ignisjatutu to decoy us into error* 
If o wise man will be insensible to the appro- 
bation of his fellow-men, or indifferent about 
obtaining it; but no honest man will ever at- 
tempt to obtain it in any other way than hj 
endeavoring to deserve it. The popularity 
which is gratifying to an honorable and eleva- 
ted mind, is not that evanescent capricious 
thing that must be conciliated b;^ caresses, 
and purchased by dishonest compnances, but 
thatnieh and constant sentiment of esteem 
whidi follows virtuous actions, and is their 
beat reward, next to the approbation of a sound 
conscience, which it will, sooner or later, grat- 
ify and prosper. 

1 have been anxious to obtain your appro- 
bation, but more so to secure that of my own 
consdencc. The last I know I enjoy — the 
first J have endeavored to deserve. And I en- 
joy a sentiment the most gratifying to my feel- 
mes, in having sood reasoL to believe thatmj 
feeble efforts to do ipy duty, in your service, 
while they excite no sensation of remorse in 
my own bosom, have been crowned with your 
approlwtion which is the consummation of mj 
hopes, and the highest achievement which my 
ambition ever sought or my > vanity texpected. 

The connexion which has hitherto subsisted 
between us as constituents and representative 
bdug now dissolved, I avail myeeli of this first 
moment after becoming a pnvate citizen, to 
tender you, in the plenitude of unmixed grat- 
itude, mj wannest acknowledgments for the 
friendship and food opinion which you have 
so frequently and so signally manifested to- 
wards me. 1 shall long cherish a grateful re- 
ooUection <^ those flattering testimonials. Ser- 
vioes which Wf capacity and sitnation will 
pennit me to perform, you may at apy time 
ceaunAnd. 

Accept mj most eanesl wishes Ibr your 
welfare, fndividuallT and eoUeotiv^, and 



by the suggestions of an unbiased judgment, believe me to be, witn sentiments of the most 



profound respeet. 
Your friend, and your humble servant, 

O. BOBERTSOK. 
LAVOAsm, 1st May, 1891. 
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